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SMALL  BUSINESS  AND  THE  ROBINSON-PATMAN  ACT 


TUESDAY,   OCTOBER   7,    1969 

House  of  Representatives, 
Special  Subcommittee  on  Small  Business 

AND  the  Robinson-Patman  Act  of  the 

Select  Committee  on  Small  Business, 

Washington,  D.C. 

The  subcommittee  met,  pursiumt  to  notice,  at  10  a.m.,  in  room  2359, 
Ray  burn  House  Office  Building,  Hon.  John  D.  Dingell  (chairman) 
presiding. 

Present:  Representatives  Dingell,  Smith,  Corman,  Conte,  and 
Horton. 

Also  present :  Representative  Hungate,  of  the  full  committee ;  Gregg 
Potvin,  general  counsel;  T.  J.  Oden,  counsel;  Myrtle  Ruth  Foutch, 
clerk;  and  Fred  M.  Wertheimer,  minority  counsel. 

Mr.  Dingell.  The  subcommittee  will  come  to  order. 

Today  the  subcommittee  opens  its  hearings  on  "Small  Business  and 
the  Robinson-Patman  Act.'' 

In  a  sense  the  opening  of  this  hearing  is  a  historic  moment,  his- 
toric in  the  sense  that  it'responds  to  the  crest  of  the  cui-rent  wave  of 
opposition  to  the  Robinson-Patman  Act.  Since  its  enactment  in  1986, 
the  Congress  has  been  able  to  anticipate  that  at  least  once  a  decade 
those  opposing  the  rationale  and  objectives  of  the  act  will,  in  one  form 
or  another,  gather  their  forces  and  attempt  to  stomi  the  gate. 

Let  me  make  it  quite  clear  that  I  personally,  and,  I  trust,  the  mem- 
bership of  the  subcommittee,  believe  in  the  tenets  and  rationale  of 
the  Robinson-Patman  Act.  I  believe  it  is  the  right  of  the  individual 
small  businessman  to  enter  the  marketplace  as  a  competitor,  hope- 
fully to  survive  there,  and  to  have  a  fair  chance  while  encountering 
competition  and  the  other  buft'eting  forces  inherent  in  a  free  enter- 
prise economy. 

The  purpose  of  these  hearings  is  to  hear  the  critics  of  the  Robinson- 
Patman  Act,  both  those  who  wish  to  question  its  form,  its  substan- 
tive content  and  its  impact,  and  those  who  question  the  manner  of  its 
implementation  and  enforcement. 

We  shall  also  hear  those  who  feel  that  more  should  be  done  to  carry 
out  tlie  congressional  intent  which  resulted  in  the  enactment  of  the 
Robinson-Patman  Act.  It  is  our  intent  to  receive  and  consider  all 
shades  of  opinion  and  to  do  so  with  the  utmost  objectivity.  This  func- 
tion, however,  takes  place  against  a  background  in  which  the  House 
Small  Business  Committee  resolutely  intends  to  carry  out  its  historic 
role  in  assuming  that  the  small  businessmen  of  this  Nation  are  given 
an  equitable  opportunity  to  participate  as  competitors  in  our  free 
enterprise  marketplace. 

(1) 
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In  examininf!;  the  various  positions  of  those  opposin<;  and  support- 
ing: Robinson-Patman,  it  is  inevitable  that  this  will  necessarily  entail 
an  examination  of  related  antitrust  statutes  and  tlieir  enforcement, 
the  allocation  of  resources  at  the  Federal  Trade  C'Ommission,  and  the 
policies  implicit  in  any  such  allocation  and,  the  Chair  might  note  at 
this  point,  a  number  of  other  matters.  We  likewise  are  most  concerned 
that  consumers  receive  low  prices  and  full  protection.  And  the  Chair 
wishes  to  obser\e  (hat  I  don't  regar-d  that  the  question  of  low  ])rices 
and  full  protection  under  the  Robinson-Patman  Act  to  be  in  any  fash- 
ion inconsistent. 

It  is  timely  that  these  hearinirs  should  be  held  at  a  time  when  three 
separate  task  forces  recently  have  reported  to  the  White  House  on 
the  state  of  Robinson-Patman  Act  enforcement  and,  to  a  degree,  upon 
the  agency  enforcing  that  act,  the  Federal  Trade  Commission. 

As  Congressman  Wright  Patman,  a  member  of  this  committee,  a 
distinguished  and  wise  member  of  this  Congress,  has  said — 

It  is  part  of  our  public  policy  to  halt  in  tlieir  incipiency  acts  and  practices 
which  have  a  dangerous  tendency  unduly  to  hinder  competition  or  to  create 
monopoly,  or  the  effect  of  which  may  be  substantially  to  lessen  comi)etition  or 
tend  to  ci'eate  a  monopoly  in  any  line  of  commerce  or  to  injure,  destroy,  or  pre- 
vent competition.  That  jtart  of  the  public  policy  has  often  been  described  as  a 
policy  to  nip  in  the  bnd,  before  they  have  come  to  full  flower,  acts  and  practices 
forbidden  by  our  antitrust  laws.  It  was  to  effectuate  that  part  of  the  public  i>olicy 
that  the  Rot)inson-Patman  Act  was  enacted  *  ♦  * 

Continuing  to  quote  further — 

The  furthering  of  public  policy  through  the  enforcement  of  the  Robinson- 
Patman  Act  is  one  of  the  means  of  giving  relief  to  small  and  independent  business 
men  from  the  ravages  of  price  discrimination  as  practiced  by  large  competing 
concerns  who  hold  a  substantial  amount  of  economic  power. 

Attorney  General  John  N.  Mitchell  in  a  recent  address  on  antitrust 
policy  made  a  statement  that  I  believe  is  important  Iiere. 

The  danger  that  this  superconcentration  poses  to  our  economic,  political  and 
social  structure  cannot  be  overestimated.  Concentration  of  this  magnitude  is 
likely  to  eliminate  existing  and  potential  competition.  It  increases  the  pos.oibility 
for  reciprocity  and  other  forms  of  unfair  buyer-seller  leverage.  It  creates  nation- 
wide marketing,  managerial  and  financial  structures  whose  enormous  physical 
and  psychological  resources  pose  substantial  barriers  to  .smaller  firms  wishing 
to  participate  in  a  competitive  market. 

And,  finally,  .super-ctmcent ration  creates  a  "community  of  interest"  which  dis- 
courages competition  among  large  firms  and  establishes  a  tone  in  the  market 
place  for  more  and  more  mergers. 

This  leaves  ns  with  the  unacceptable  iirobability  that  the  nation's  manufae- 
tnrhig  and  financial  assets  will  continue  to  l)e  concentrated  in  the  hands  of 
fewer  and  fewer  people — the  very  evil  that  the  Sherman  Act.  the  Tlayton  Act. 
the  Roltinsfm-Patmau  Act.  and  the  Cellcr-Kefanver  Anipndment  were  designed 
to  comltat. 

It  is  these  proV)]ems  and  these  possibilities  that  we  shall  examine  in 
denth  during  the  course  of  these  hearings. 

TliG  Chair  is  happy  to  note  the  presence  of  members  of  the  subcom- 
mittee and  ]iarticularly  proud  that  his  good  friends  and  very  respected 
Members  of  this  Iiody,  the  Honorable  Neal  Smith  and  tlie  Honorable 
James  Corman,  are  present.  The  Chair  notes  that  Mr.  Conte,  the  dis- 
tinojuished  Raukiu<x  ^finority  ^rcnilxn-  of  lliis  committee,  will  be 
shorfly  present  with  us. 

(^Iv.  Conte's  statement  follows :) 


Opicning  Remarks  of  Hon.  Silvio  O.  Co^"TE,  a  Member  of  Congress  From 

THE  State  of  ^Massachusetts 

During  the  last  15  months  three  separate  Presidential  studies  have  been  con- 
ducted in  the  antitrust  Held.  The  tirst  two,  coinnionly  known  as  the  Xeal  and  the 
Stigler  reports  were  general  reviews  of  the  Nation's  antitrust  policies,  wliile  the 
third  study,  the  recently  completed  Kirkpatrick  report,  focused  on  the  activities 
of  the  Federal  Trade  Commission. 

All  three  of  the  studies  made  tindings  and  recommendations  which  questioned 
the  effectiveness  and  the  appnipriateness  of  the  Rohinson-Patman  Act  as  it  has 
been  interpreted  and  enforced  since  its  enactment  in  lU'M. 

On  the  other  hand,  many  peo))le  consider  this  legislation  central  to  any  chance 
s:iiall  Iiusiness  has  to  function  successfully  in  our  present  economy. 

One  of  the  major  purposes  of  this  hearing  is  to  examine  the  tindings  of  these 
Presidential  studies  concerning  this  act,  as  well  as  the  views  of  other  interested 
parties. 

The  questioning  of  this  legislation  is  not  a  new  phenomenon.  It  has  been  con- 
sidered (-(introversial  ever  since  it  was  first  enacted  and  it  has  come  under  attack 
over  the  years  from  lawyers,  economists,  commentators,  and  now  from  Presiden- 
tial task  forces.  It  has  lipen  attacked,  for  example,  as  anticompetitive:  as  leading 
to  price  and  distribution  rigidity  resulting  in  higher  consumer  prices;  and  as 
Aery  ditiicult  to  comply  with. 

At  the  same  time,  hoA-\-ever.  this  act  has  had  its  most  vigorous  defenders  who 
state  that  the  act  incorporates  into  our  economic  system  basic  principles  of  fair- 
ness:  That  it  fosters  rather  than  imjvairs  competition,  and  that  it  represents 
clear  congressional  policy  to  assist  small  business  in  circumstances  which  require 
their  protec-tion  in  our  national  intere.sts.  ilany  who  believe  small  business  to  be 
a  vital  iiart  of  our  competitive  economic  system,  believe  this  act  to  be  vital  to  the 
continued  meaningful  existence  of  small  business  in  our  country 

Roth  of  these  viewpoints  will  be  presented  and  examined  during  our  bearings 
which  will  include  testimony  from  the  Commissioners  of  Federal  Trade  Commis- 
sion, the  agency  which  has  played  the  major  role  in  enforcing  the  act. 

One  matter  which  T  am  particularly  interested  in  and  which  I  intend  to  ex- 
amine is  the  overall  effect  of  this  act  on  the  Nation's  consumers. 

Another  major  purpose  of  these  hearings  is  to  examine  the  Kirkpatrick  report's 
findings  and  conclusions  concerning  the  Federal  Trade  Commission.  The  FTC 
has  very  important  responsilulities  in  a  number  of  areas  directly  related  to  the 
interests  of  both  small  business  and  the  consuming  public.  The  Kirkpatrick  reiwrt 
has  raised  very  serious  and  basic  questions  about  the  present  status  of  the  com- 
mission— Ques^tions  of  priorities,  of  efficiency,  of  effectiveness,  of  leadership,  of 
misallocation  of  resources,  and  of  low  moi-ale.  Tliis  is  not  the  first  time  that 
questions  of  this  nature  have  been  raised  about  the  work  of  the  Commission. 

One  of  the  major  criticisms  set  forth  by  the  Kirkpatrick  Commission  is  the 
failure  of  the  FTC  to  play  a  far  greater  role  than  it  has  in  the  consumer  area. 

In  our  examination  of  the  present  situation  at  the  commission  with  both  the 
Kirkpatrick  Commission  and  with  individual  members  of  the  FTC  it  is  my  hope 
that  we  can  help  contrilnite  to  the  clearing  up  of  whatever  major  problems  may 
Ite  confronting  the  Commission.  It  is  important  to  all  of  us  that  the  FTC  move 
forward  as  elftctively  and  as  quickly  as  possible  to  fulfill  the  extremely  important 
role  that  Congress  has  delegated  to  it. 

l!i  addition  to  these  two  areas,  the  committee  will  examine  a  number  of  other 
matters  covered  by  the  three  presidential  studies  and  important  to  small  business 
and  consumer  interests  throughout  the  Nation. 

As  the  Committee  on  Small  Rusiness,  it  is  our  desire,  of  course,  to  see  the  role 
and  interests  of  small  business  enhanced  as  much  as  is  possible,  providing  at  all 
times,  however,  that  such  interest  is  consistent  with  the  national  and  local  inter- 
ests of  our  citizens. 

Mr.  DiNGET.i..  The  Chair  is  now  haopy  to  welcome  our  clistinofitislied 
friend,  the  chairman  of  the  Committee  on  Rankino-  rind  Currency, 
former  chairman  of  this  committee,  a  wise  and  distinq-uished  memher 
of  this  body,  an  old  friend  of  the  Chair  and  also  of  tlie  father  of  the 
chairman  of  this  subcommittee,  the  Honorable  Wrio-ht  Patman. 


Mr,  Chairman,  we  are  proud  that  you  would  be  with  us  this  morning. 

Mr.  Patman.  Mr.  Chainnan,  I  have  with  me  two  gentlemen  who 
helped  me  in  the  preparation  of  this  statement. 

Mr.  DiNGELL.  Mr.  Chairman,  if  you  would,  identify  them  for  pur- 
l^oses  of  the  record. 

Mr.  Patman.  My  assistant,  Mr.  Baron  Shacklette,  and  the  Statf  Di- 
rector of  the  Subcommittee  on  Foundations  of  this  Committee,  Mr. 
Howard  Greenberg. 

Mr.  DiNGELL.  Gentlemen,  we  are  certainly  happy  to  welcome  you 
both  to  the  committee. 

TESTIMONY  OF  HON.  WRIGHT  PATMAN,  A  MEMBER  OF  CON- 
GRESS FROM  THE  STATE  OF  TEXAS,  ACCOMPANIED  BY  BARON 
I.  SHACKLETTE  AND  HOWARD  GREENBERG 

Mr.  Patman.  Chairman  Dingell  and  members  of  the  committee,  you 
know  that  it  is  needless  for  me  to  say  that  it  is  a  pleasure  for  me  to 
appear  before  you  and  to  express  my  views  regarding  the  subject 
matter  you  are  studying  here  today. 

I  am  especially  proud  of  the  work  that  is  being  done  by  the  chair- 
man of  this  subcommittee,  John  Dingell. 

I  have  known  him  all  his  life.  He  is  a  good  friend  of  my  son,  who 
happens  to  be  a  State  Senator  in  Texas  now.  They  often  visit,  and  I  am 
very  proud  of  that.  I  also  knew  his  father  who  started  out  down  in 
Texas.  His  father  was  one  of  the  g^reatest  men  I  ever  knew  and  one 
especially  interested  in  social  security.  I  was  the  first  JNIember  of  Con- 
gress that  was  elected  from  the  South  or  West  to  advocate  old  age  pen- 
sions. '\^^len  I  came  here  I  assisted  in  the  organization  of  a  steering 
committee,  and  by  the  time  Mr.  Roosevelt  was  elected  we  had  over  a 
hundred  members  of  that  steering  committee.  We  had  some  good  plans 
to  get  some  real  social  security  legislation,  worthwhile  we  thought,  but 
of  course,  Mr.  Eoosevelt's  program  was  so  much  better  than  ours, 
really,  that  we  yielded  to  that  one.  Mr.  Dingell's  father  was  one  of  the 
most  active  participants  in  that  program. 

I  congratulate  this  committee  on  its  determination  and  its  an- 
nouncement of  this  study  of  attacks  by  study  groups  on  our  antitrust 
laws  and  our  public  policy  of  antitrust.  You  have  stated  that  these 
study  groups  are  criticizing  the  Robinson-Patman  Act  and  antitrust 
laws  in  general,  and  the  enforcement  policies  essential  to  the  survival 
of  small  business.  This  criticism  of  our  public  policy  of  antitrust  has 
been  made  and  is  well  known.  Criticism  of  this  kind  is  not  new,  but 
this  recent  criticism  is  particularly  disturbing  in  that  it  has  involved 
challenges  through  influential  voices  going  beyond  the  critical  reas- 
sessment of  the  implementation  of  our  antitrust  policy,  to  questioning 
of  the  underlying  assumptions  of  that  policy.  This  new  criticism  about 
antitrust  policy  seems  motivated  by  a  kind  of  economic  determination, 
liolding  in  effect  that  sheer  size  and  absence  of  free  and  fair  competi- 
tion in  the  marketplace  must  be  accepted  as  the  inescapable  price  for 
economic  progress.  Of  course,  with  that  view  I  disagree,  and  I  believe 
that  a  majority  of  the  Congress  and  responsible  people  in  Govern- 
ment, and  yes,  in  private  life  as  well,  disagree  with  the  thought  that 


we  iniist  compromise  our  public  policy  of  antitrust  in  order  to  secure 
economic  progress. 

"We  must  protect  the  Federal  Trade  Commission.  You  know,  the 
Federal  Trade  Commission  over  the  years  has  done  such  important 
work  that  naturally  they  would  draw  the  fire  from  the  people  who  are 
working  against  the  public  interest. 

The  Federal  Trade  Commission  was  established  by  Woodrow  Wilson 
as  an  agency  to  protect  the  consumers,  to  protect  the  public  interest. 
And  it  has  been  doing,  I  think,  a  magnificent  job  in  that  direction. 

Now,  these  attacks  against  the  Robinson-Patman  law  and  the  laws 
that  are  enforced  by  the  Federal  Trade  Commission,  are  attacks  that 
are,  I  think,  against  the  public  interest  and  against  consumer  interest. 
Whatever  we  do,  we  must  protect  the  Federal  Trade  Commission  be- 
cause it  is  doing  such  a  wonderful  job  and  is  so  necessary.  That  is  the 
reason  that  it  is  being  fought  so  by  these  special  interests  who  don't 
have  the  public  interest  in  mind;  because  it  is  trying  to  protect  the 
consumers  and  the  public  interest. 

Now,  may  I  just  ad  lib  just  a  little  bit  about  something  which  I 
think  this  committee  should  be  very  much  concerned  about;  that  is, 
the  one-bank  holding  company.  The  banks  have  the  most  lucrative 
franchise  on  earth.  I  am  not  opposed  to  it.  I  am  for  the  banking  system. 
They  have  done  a  wonderful  job  in  time  of  peace  and  in  time  of  war. 
But  the  practices  that  are  coming  out  now  are  bad  practices,  princi- 
pally from  the  big  banks.  The  little  banks,  of  course,  kind  of  follow ; 
but  the  big  banks,  I  think  the  big  banking  lobby  is  responsible  for 
this  situation.  Here  is  what  they  are  trying  to  do,  and  the  reason  I 
bring  it  to  your  attention  is  its  importance  in  this  fight  for  small  bus- 
iness today.  You  know,  small  business  never  needed  friends  more  than 
it  needs  them  right  now,  because  everything  that  is  for  the  small  man 
or  the  consumer  interest,  is  being  challenged  by  the  biggest  powers  in 
the  world  right  here  today  in  the  United  States. 

Now,  the  one-bank  holding  company,  if  it  were  to  survive  as  the 
big  banking  lobby  wants  it  to  as  distinguished  from  all  the  banks, 
would  mean  that  they  could  change  their  way  of  doing  business.  Here- 
tofore, they  could  not  own  interest  in  any  concern  that  was  not  closely 
related  to  banking.  That  term  is  important,  "closely  related  to  bank- 
ing." And,  of  course,  it  has  been  held  that  most  of  the  acquisitions  that 
are  nonrelated  would  be  held  illegal.  Of  course,  the  Department  of 
Justice  sees  to  that.  It  is  wonderful  work  that  they  have  been  doing, 
uj)  to  a  point. 

Now  then,  if  they  can  fret  away  from  that  phrase,  "buying  into  busi- 
nesses closely  related  to  banking,"  and  use  another  phrase,  they  are 
trying  to  change  the  phrase  to  "functionally  related  to  banking,"  that 
phrase  would  include  nearly  anything  in  the  world.  If  they  can  get  that 
chanire,  they  can  use  their  power  to  create  money,  which  I  don't  object 
to,  if  it  is  used  in  the  public  interest.  I  don't  object  to  any  power  that 
the  banks  have  if  they  use  it  in  the  public  interest,  but  they  have  gotten 
away  from  that  too  much. 

Last  year  they  created  on  the  books  of  the  banks  some  $25  billion. 

Well,  that  is  a  lot  of  money  free  of  charge ;  didn't  cost  them  a  penny. 
They  did  it  on  the  basis  of  $1  reserve,  credit  reserve,  for  every  $22 
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created.  It  is  a  vcit  lucrative  franchise  they  have.  They  should  l)e 
]>lcased  with  that.  But  they  are  not.  They  want  to  extend  that  now  to 
where  they  can  buy  out  even  their  depositors  and  the  people  who 
have  made  it  possible  for  them  to  succeed;  buy  them  out  lock,  stock, 
and  barrel.  And  if  they  succeed  in  this,  my  dear  friends,  tliat  means 
that  they  can  buy  out  just  a  few  of  the  life  insurance  companies  vritli 
rich  reserves  and  they  would  have  enough  mone^^  on  the  fraction:il 
reserve  system  to  buy  up  and  own  and  control  the  most  important  busi- 
nesses of  this  Nation  and  not  be  out  a  penny  except  paper.  That  is  all, 
pa])er  creation. 

iXe  have  got  to  watch  that.  It  is  important  to  small  business  to 
watch  it.  If  they  ever  get  that  power,  small  business  is  not  very  secure. 
So  gentlemen,  t  appreciate  the  fact  that  you  are  going  into  this.  The 
Robinson-Patman  Act  was  created  because  of  a  need.  You  know,  there 
are  all  kinds  of  things  going  on.  Salesmen  for  big  concerns  would  go 
into  a  big  chain  store  in  Texarkana,  Tex.,  or  an}'  other  place  and  give 
them  good  prices.  But  of  course,  the  small  business  store  across  the 
street,  they  would  give  him  a  different  price  which  was  a  lot  higher. 
The  object  of  tliat  law  ])rimarily  Avas  to  prevent  suppliers  from  dis- 
criminating against  the  small  man  under  similar  conditions.  That 
is  all  it  was,  very  fair  treatment  for  all.  It  was  known  by  some  of  the 
chains  as  being  really  a  golden  rule  for  them,  and  some  of  th.e  chains 
accepted  it.  And  they  tliought  it  was  all  right.  But  all  of  them  didn't. 
So  it  has  been  a  good  law,  it  has  been  a  good  face-saver  for  a  lot  of 
the  chains. 

Xow  I  think  it  is  needed  more  than  ever  before.  It  has  stood  the 
test  of  a  quarter  to  a  third  of  this  century,  and  that  is  a  long  time.  It 
has  a  good  enforcement  provision.  You  know,  there  are  triple  damages 
provided  in  case  of  violations  of  that  law,  and  theie  are  a  lot  of  law 
firms  in  this  Nation  who  specialize  in  these  cases.  The  fact  that  it  is 
available  to  bring  lawsuits  if  necessary  is  a  deterrent  to  those  who 
would  discriminate  against  the  small  man  because  they  know  and  they 
fear  wliat  could  happen  to  them.  Therefore,  it  is  a  good  tiling.  It  is  a 
self-enforcing  provision.  The  people  who  bring  lawsuits  against  those 
who  are  violators  help  enforce  the  law,  and  that  is  one  of  the  good 
things  in  it. 

Furthermore,  injunctions  could  be  brought  in  the  local  courts 
against  people  who  were  violating  the  law.  There  are  several  ways 
of  enforcing  this  law  that  no  other  law  has.  So  I  am  especially  ]:»roud 
of  it  for  that  reason,  and  I  know  that  tliis  connnittee  will  do  exactly 
what  is  right  concerning  it. 

If  you  will  permit  me,  Mr.  Chairman,  I  would  like  to  file  my  state- 
ment for  the  record,  and  then  I  have  another  engagement,  a  very  im- 
portant one  which  you  know  about. 

Mr.  DixGEi.L.  That  is  the  caucus. 

]Mr.  Patmax.  And  I  would  like  to  yield  my  time.  But  if  you  would 
like  to  ask  me  any  questions,  I  would  be  very  glad  to  try  to  answer 
them. 

Mr.  DiNGELL.  Without  objection,  Mr.  Chairman,  your  statement  will 
ap])enr  in  the  record  in  full  as  if  given  at  this  point  in  the  record. 

(Mr.  Batman's  statement  follows:) 


Statement  of  Hon.  Wright  Patman,  a  Member  of  Congress  From  the  State: 

OF  Texas 

Chairman  Dingell  and  members  of  the  committee,  you  know  that  it  is  needless 
for  me  to  say  that  it  is  a  pleasure  for  me  to  appear  before  you  and  to  express  my 
vievrs  regarding  the  subject  matter  you  are  studying  here  today. 

I  congratulate  this  committee  on  its  determination  and  its  announcement  of 
this  study  of  attacks  by  study  groups  on  our  antitrust  laws  and  our  public  policy 
of  antitrust.  You  have  stated  that  these  study  groups  are  criticizing  the  Robin- 
son-Patman  Act  and  antitrust  laws  in  general,  and  the  enforcement  policies  essen- 
tial to  the  survival  of  small  business.  This  criticism  of  our  public  policy  of  anti- 
trust has  been  made  public  and  is  well  known.  Criticism  of  this  kind  is  not  new, 
but  this  recent  criticism  is  particularly  disturbing  in  that  it  has  involved  chal- 
lenges through  influential  voices  going  beyond  the  critical  reassessment  of  the 
implementation  of  our  antitrust  policy  to  the  questioning  of  the  underlying 
assumptions  of  that  policy.  This  new  criticism  of  our  antitrust  policy  seems 
motivated  by  a  kind  of  economic  determination  holding  in  effect  that  sheer  size 
and  absence  of  free  and  fair  comi)etition  in  the  marketplace  must  be  accepted 
as  the  inescapable  price  for  economic  progress. 

Of  course  with  that  view  I  disagree,  and  I  believe  that  a  majority  of  the 
Congress  and  responsible  people  in  government,  and,  yes,  in  private  life  as 
well,  disagree  with  the  thought  that  we  must  compromise  our  public  policy 
of  antitrust  in  order  to  secure  economic  progress. 

Many  of  these  influential  persons  who  would  have  us  to  compromise  our 
public  policy  of  antitrust,  make  their  "advice'"  on  antitrust  policy  and  what 
to  do  about  it  available  to  the  President  of  the  United  States  and  to  other 
leaders  in  this  country.  Some  of  this  "advice"  has  come  from  self-appointed 
advisers  in  the  form  of  public  writings  to  the  effect  that  sheer  size  and  absence 
of  free  and  fair  competition  in  the  marketplace  is  the  inescapable  price  for 
eeonomif  progress,  and  that  steps  should  be  taken  to  substitute  regulation  of 
our  economy  through  some  vehicle  similar  to  a  corporate  state,  rather  than 
througli  force  of  free  and  fair  competition  in  the  marketplace. 

An  attack  of  that  kind  on  our  public  policy  of  antitrust  is  a  bit  more  subtle 
than  attacks  made  by  some  others.  For  example,  an  economist  by  the  name 
of  Allen  Greenspan  evidenced  greater  bluntness  in  his  attack  on  antitrust.  Mr. 
Greenspan's  advice  on  what  to  do  about  our  antitrust  policy  is  evidenced  in  a 
])Ook  whi<li  was  published  in  November  of  1907  of  writings  edited  by  Ayn  Hand 
and  entitled  "Capitalism:  The  Unknrncti  Ideal."'  Chapter  4  of  that  book  attributed 
to  Mr.  Greenspan  contains  the  following  statement : 

"The  Sherman  Act  may  be  understandable  when  viewed  as  a  projection  of 
the  nineteenth  century's  fear  and  economic  ignorance.  But  it  is  utter  nonsen.se 
in  the  context  of  today's  economic  knowledge.  The  seventy  additional  years  of 
ob.serving  industrial  development  should  have  taught  us  something. 

"If  the  attempts  to  justify  our  antitrust  statutes  on  historical  grounds  are 
erroneous  and  rest  on  a  misinterpretation  of  history,  the  attempts  to  justify 
them  on  theoretical  grounds  come  from  a  still  more  fundamental  misconception." 

More  recently  a  conmiittee  was  named  and  authorized  by  President  Lyndon  B. 
Johnson  to  provide  him  with  advice  in  the  form  of  a  report  on  ".Vntitrust  Policy." 
That  committee  made  a  report  to  him  on  July  i^,  19€8,  entitled  "Task  Force 
Report  on  Antitrust  Policy."  That  Report  urged  drastic  revision  in  our  antitrust 
jiolicy  by  cutting  it  back  in  many  respects  and  providing  for  restructuring  of 
our  entire  economy  to  such  an  extreme  that  it  is  obvious  such  restructuring  will 
not.  as  a  pra<'ticnl  matter,  be  effectuated  (see  tlie  Congressional  Record  for  May 
27,  IWn.  pages  S.'(i42-Sr)Gr)ri) . 

It  is  believed  that  it  would  be  worthwhile  for  this  committee  to  closely  study, 
analyze  and  report  upon  that  "Task  Force  Report  on  Antitrust  Policy."  It  ap- 
1>ears  that  anyone  doing  that  logically  will  be  led  to  the  conclusion  that  it  con- 
tains not  only  ]iroj>osals  for  relaxing  and  ctmipromising  our  present  antitrust 
policy  against  the  building  up  of  monopolies,  but  also  suggests  that  what  one 
could  consider  doing  about  a  monopoly  once  it  has  been  built  up,  amounts  to  a 
proposal  to  proceed  to  break  it  up.  Therefore.  I  would  say  that  a  more  ant  title 
for  the  "Task  Force  Report  on  Antitrust  Policy"  would  be  "Monopoly :  A  Report 
on  Proix)sals  for  Building  Up  and  Breaking  Up  Monopolies."  For  example,  this 
report  did  urge  rejieal  of  major  provisions  of  the  Robinson-Patman  Act,  which 
of  course  were  designed  to  prevent  the  buildup  of  monopolies. 


Those  who  are  urging  either  complete  repeal  or  substantial  revision  of  the 
Robinson-Fatmau  Act,  or  at  least  some  of  those  who  do  that,  express  concern 
about  the  concentration  of  economic  power  in  the  hands  of  a  few  large  firms. 
I  also  express  concern  about  that  matter  but  I  am  not  unmindful  of  how  some 
of  this  concentration  of  economic  power  was  achieved.  The  record.s  show  very 
clearly  a  large  number  of  firms  have  used  price  discrimination  as  a  weapon  to 
destroy  competition.  As  recently  as  March  31,  1952,  the  Select  Committee  on 
Small  Business  of  the  United  States  Senate  published  a  report  on  "Monopolistic 
Practices  and  Small  Business,"  and  on  page  8  thereof  referred  to  the  practice 
of  price  discrimination  and  how  it  is  used  to  achieve  monopoly  conditions.  As  I 
shall  discuss  later,  the  Committee  on  the  Judiciary  of  the  Hou.se  of  Representa- 
tives, as  well  as  the  Select  Committee  on  Small  Business  of  the  House  of  Repre- 
sentatives, have  made  a  number  of  reports  to  the  House  which  contain  findings 
to  the  same  general  effect. 

Now  I  am  not  opposed  to  those  provisions  of  our  antitrust  laws  such  as 
section  7  of  the  Clayton  Act,  the  anti-merger  section.  I  favor  the  retention  and 
effective  enforcement  of  that  .section  of  the  law  as  well  as  section  2  of  the 
Clayton  Act  as  amended  by  the  Robinson-Patman  Act.  The  national  policy  which 
relies  on  competition  to  regulate  and  improve  the  performance  of  markets 
should  include,  as  it  does,  provisions  of  law  such  as  the  Robinson-Patman  Act 
to  i)rohibit  practices  which  build  up  monoiK>lies  as  well  as  provisions  tsueh  as 
section  7  of  the  Claytcm  Act,  the  anti-merger  section,  to  l>e  usetl  to  break  up 
monopolies.  Indeed,  both  of  these  laws  are  concerned  with  concentration  and  its 
effect  on  competitive  performance.  The  recent  surge  in  the  increase  of  conglom- 
erate mergers  is  resulting  in  the  blurring  of  boundaries  between  various  industries 
and  presents  a  most  pressing  antitrust  problem  because  of  the  possible  impact 
of  a  large  conglomerate  concern  with  respect  to  its  competitive  behavior  in  a 
particular  industry  regarding  its  sale  of  particular  products  in  local  geographic 
markets.  It  is  in  such  situations  where  a  large  conglomerate  firm,  not  subject  to 
being  broken  up  through  enforcemnt  of  section  7  of  the  Clayton  Act,  can  sub- 
sidize discriminatory  pricing  practices  through  charging  high  prices  in  some 
markets  while  driving  competition  out  in  other  markets.  The  availability  of  a 
prohibition  against  discriminatory  practices  is  vital  to  our  antitrust  policy  in 
such  situations.  We  must  have  such  laws  if  we  are  to  avoid  significant  struc- 
tural changes  in  our  industrial  economy  in  which  we  are  seeing  the  development 
of  new  monopoly  power.  As  I  have  said,  modifications  in  the  structure  of  our 
economy  of  this  kind  are  not  brought  about  by  mergers  alone. 

Small  firms  limited  to  single  markets  with  narrow  product  lines  are  increas- 
ingly coming  into  competition  with  large  multi-market  diversified  firms.  Where 
such  markets  power  exists,  the  mere  prohibition  of  further  mergers  is  not  enough. 
Moreover,  the  suggestion  is  made  in  the  Neal  report  that  we  not  rely  upon  our 
hiws  against  discriminatory  practices  to  prevent  the  buildup  of  such  monopoly 
power  but  that  we  seek  a  new  law  to  dissolve  such  market  power.  I  can't  believe 
that  the  writers  of  that  report  could  have  been  serious  in  making  that  suggestion, 
which  oliviously  v.'ill  not  be  effectuated. 

As  you  know,  this  .so-called  "Ta.sk  Force  Report  on  Antitrust  Policy,"  which 
for  convenience  is  sometimes  referred  to  as  the  Neal  Report,  was  followed  by 
a  report  entitled  "The  Task  Force  Report  on  Productivity  and  Competition."  The 
first  of  these  two  reports  was  submitted  to  President  Lyndon  B.  Johnson  on 
July  5.  196S  and  the  second  was  submitted  to  President  Richard  M.  Nixon  on 
February  IS  .19(19.  According  to  information  I  have  received,  neither  President 
Johnson  nor  President  Nixon  did  more  than  file  these  two  reports  at  the  time  they 
were  received.  Later,  however,  after  there  had  been  .some  leak  concerning  them. 
President  Nixon  released  them  without  comment.  For  convenience,  a  ninnber  of 
people  have  referred  to  the  second  of  these  reports  as  the  "Stigler  Report." 

In  your  press  release  of  August  11,  1969  in  which  you  first  announced  that 
this  Committee  would  hold  hearings  on  this  subject,  it  is  noted  that  you  stated 
that  "the  reports  of  these  study  groups  suggest  that  this  policy  is  anti-competi- 
tive rather  than  protective  of  our  economic  system".  I  agree  with  that  general 
appraisal  of  those  reports. 

Quite  recently,  September  ITt,  1969,  President  Nixon  received  a  "Report  of 
the  American  Bar  Association  Commission  to  Study  the  Federal  Trade  Com- 
mission." A  review  of  that  report  reveals  that  some  members  of  that  American 
Bar  Association  Commission  held  views  that  perhaps  some  of  our  antitrust 
effort  should  be  revised  or  cut  back.  However,  I  add  my  voice  to  yours,  Mr. 
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Chairman,  in  commending  the  American  Bar  Association  on  tlie  Federal  Trade 
Commission  in  not  joining  "those  extremist  critics  who  have  recently  called 
for  either  repeal  of  the  Robinson-Patman  Act  or  sharp  curtailment  of  its  enforce- 
ment." I'erhaps  some  of  the  members  of  this  American  Bar  Association  Com- 
mission had  acquired  some  knowledge  and  some  exijerience  regarding  the  facts 
involved  in  the  situation  on  which  they  were  reporting.  It  appears  that  this 
cannot  l)e  said  of  those  who  prepared  the  Neal  Report  and  the  Stigler  Report 
to  which  I  have  referred.  And.  Mr.  Chairman,  you  and  I  know  how  valuable 
it  is  to  have  some  knowledge  of  the  facts  involved  in  these  situations  to  which 
we  commit  ourselves  for  study  and  consideration.  Perhaps  it  is  easier  to  dismiss 
situations  without  any  knowledge  of  the  facts,  but  I  rei)eat,  it  is  more  valuable 
and  useful  to  an  adequate  and  appropriate  consideration  of  the  situation  to 
have  knowledge  of  the  relevant  and  material  facts  involved. 

I  have  given  close  study  to  what  members  of  a  number  of  these  study  groups 
have  written  and  said  about  our  public  policy  of  antitrust,  and  I  have  noted 
that  they  have  substituted  for  an  analysis  and  citation  to  the  facts  involved  in 
situations  references  to  the  writings  and  arguments  made  by  members  of  other 
study  groups  who  were  also  without  knowledge  as  to  the  facts  involved.  The 
continual  repetition  of  this  practice  perhaps  has  led  some  members  of  these 
study  groups  to  actually  believe  the  arguments  they  are  making  about  the  facts 
to  be  true.  In  any  event,  my  plea  to  you  today  is  that  we  should  not  surrender 
to  those  arguments  without  knowing  what  the  facts  are.  For  example,  when 
it  is  said  that  price  discrimination  in  the  sale  of  goods  and  merchandise 
promotes  competition,  and  that  laws  to  prohibit  practices  of  price  discrimina- 
tion are  anticompetitive,  I  say  we  should  test  that  argument  against  the 
facts  and  not  against  another  argument  to  similar  effect. 

In  following  this  line  of  thought  I  take  advantage  of  this  opportunity  to 
make  reference  to  the  factual  situations  which  were  studied  by  the  Congress 
before  it  considered  and  acted  upon  proposals  for  amending  and  strengthening 
Section  2  of  the  Clayton  Antitrust  Act  in  1936. 

Prior  to  consideration  of  that  matter  by  the  Congress  the  Federal  Trade  Com- 
mission has  made  a  six-year  investigation,  study  and  report  of  the  facts  involved 
in  discriminatory  acts  and  practices  in  the  .sale  of  food  and  food  products  through 
chain  stores  and  other  outlets.  The  Commission  reported  in  Senate  Document 
No.  4  of  the  7-ith  Congress,  December  1934,  that  the  law  as  it  then  existed  had 
been  interpreted  so  as  to  permit  destructive  price  discriminations,  and  that  the 
practice  of  destructive  price  discrimination  was  rampant  in  the  food  distribution 
industry.  The  Commission  rejected  suggestions  which  had  been  made  to  the  effect 
that  the  Sherman  Antitrust  Act  be  relied  upon  and  used  to  halt  destructive  price 
discriminations.  Instead  the  Commission  proceeded  to  recommend  to  Congress 
that  Section  2  of  the  Clayton  Antitrust  Act  be  amended  and  strengthened  by 
eliminating  certain  nullifying  provisions  which  exempted  discriminations  involv- 
ing quantity  purchases  and  those  exempted  when  made  in  good  faith  to  meet 
competition. 

The  report  of  the  Fetleral  Trade  Commission  was  carefully  made  and  con- 
sidered by  the  Congress  as  were  reports  made  by  a  special  committee  of  which  I 
was  Chairman,  after  we  had  studied  the  facts.  Out  of  all  of  these  considerations, 
Senator  Robinson  (D.-Ark. )  and  I  introduced  bills  proiMJsing  to  amend  and 
strengthen  Section  2  of  the  Clayton  Antitrust  Act.  These  bills  were  considered  by 
the  Judiciary  Committees  of  the  Hou.se  and  the  Senate.  The  Judiciary  Committee 
in  its  report  to  the  House  on  the  bill  I  introduced  contained  the  following 
statement : 

"Your  committee  is  of  the  opinion  that  the  evidence  Is  overwhelming  that  price 
discrimination  practices  exist  to  such  an  extent  that  the  survival  of  independent 
merchants,  manufacturers,  and  other  busines.smen  is  seriously  imperiled  and 
that  remedial  legislation  is  necessary."  (See  Hou.se  Report  No.  2287,  74th  Con- 
gress on  H.R.  8442). 

To  remedy  that  situation  Congress  passed  the  bills  that  Senator  Robinson  and 
I  had  introduced  and  consequently  the  legislation  became  known  as  the  Robinson- 
Patnuni  Amendment  to  the  Clayton  Act.  That  legislation  was  approved  June 
19,  1936. 

Later,  in  1956,  the  House  Committee  on  the  Judiciary,  after  investigating  and 
reporting  upon  a  related  matter,  stated  : 

"Price  discriminations  favoring  preferred  buyers  present  a  danger  to  the  com- 
petitive enterpri.se  system  which  is  inconsistent  with  the  policy  of  the  price  dis- 
crimination statute."   (House  Report  2202,  84th  Congress). 
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I  have  fited  these  instances  of  findings  by  the  Congress  based  upon  studies 
-of  evidence  reflecting  factual  situations  to  demonstrate  the  fallacy  of  the  argu- 
ments now  being  advanced  by  various  study  groups  that  our  antitrust  laws  which 
prohibit  price  discriminations  are  laws  aimed  at  comjjetitive  practices,  and  tliat 
we  should  repeal  or  weaken  these  laws  to  permit  these  jtractices  to  be  resumed 
nnd  continued.  Let  me  reiterate  that  arguments  to  this  effect  are  clearly  without 
basis  in  fact,  and  that  those  who  make  the  argument  are  without  knowledge 
i-egarding  the  facts;  but  that  Congress  which  enacted  the  laws,  acted  only  after 
careful  investigation,  study  and  ccmsideration  of  the  relevant  facts. 

I  do  not  suggest  that  we  should  close  our  eyes  and  our  minds  to  further  study 
of  evidence  which  reflects  the  facts  in  any  situation,  and  if  this  Committw 
would  care  to  do  so  and  time  would  permit,  a  review  of  l)usiness  practices  <iud 
discriniinatory  acts,  including  a  review  of  the  economic  significance  of  those 
particular  acts  and  practices  would  be  in  order.  But  let  us  not  take  the  argu- 
ments from  someone  who  does  not  know  what  the  facts  are  concerning  the 
economic  significance  of  these  acts  and  practices.  Instead,  let  us  get  the  small 
businessmen  in  here  who  experience  the  efl'ect  of  these  acts  and  practices.  Have 
them  to  inform  the  Conuuittees  of  the  Congre.ss  regarding  the  facts,  showing 
the  effects  of  these  practices.  Let  us  not  close  our  eyes  and  minds  to  considering 
only  the  arguments  of  theorists,  and  then  cmly  those  theorij^ts  who  have  their 
own  particular  axes  to  grind. 

I  trust  you  will  bear  with  me  for  a  f("w  minutes  to  refer  to  several  of  rhe 
situations  which  we  considered  in  1935  and  1930,  and  upon  which  we  based  our 
judgment  that  subsections  2(c),  2(d)  and  2(e)  should  be  included  as  provisions 
in  the  amendments  to  Section  2  of  the  Clayton  Act.  I  suggest  this  because 
attacks  made  on  our  public  polic.v  of  antitrust  include  specific  attacks  on  these 
mentioned  subsections  ( c ) ,  ( d )  and  ( e ) . 

Before  we  thought  about  including  anything  in  the  law  which  resembled  the 
provi.sions  now  included  in  subsection  2(c),  we  had  before  us  much  evidence 
of  many  examples  of  abuse  and  unfairness  in  the  buying  and  selling  of  mer- 
<'handise.  For  example,  there  was  presented  to  us  evidence  that  field  bi'okers 
located  at  or  near  pi-oducing  points  of  fresh  fruits  and  vegetables  had  been 
operating  so  as  to  secure  some  producers'  agreements  to  represent  the  pro- 
ducers in  the  marketing  of  the  producers"  crops  for  a  certain  brokerage  fee. 
'Then  some  of  these  field  brokers,  once  having  entered  into  such  agreements  with 
the  producers,  went  to  the  buying  agents  for  some  of  the  large  buyers  and  in- 
formed such  buyers  that  they  now  had  under  their  control  the  marketing  of  large 
-quantities  of  produce.  They  then  proceeded  to  enter  into  arrangements  with 
the  representatives  of  the  buyers  for  the  buyers  to  pay  a  brokerage  fee  in  con- 
sideration of  the  field  brokers'  agreement  to  serve  the  interest  of  the  buyers  in 
■delivering  to  the  buyers  the  produce  for  which  in  the  marketing  they  were  sup- 
po.sed  to  be  representing  the  producers.  We  found  that  in  a  number  of  these 
situations  the  producers  did  not  fare  so  well.  That  is  whar  I  have  meant  when  I 
:said  that  we  discovered  abuses  and  unfairness. 

Therefore,  such  double-dealing  was  outlawed  through  the  provisions  of  sec- 
tion 2(c)  of  the  Robinson-Patman  Act.  Now,  some  of  the  critics  of  that  provision 
of  the  law  want  it  repealed ;  other  critics  who  do  not  have  the  courage  of  their 
convictions,  instead  of  advocating  repeal,  simply  say  "do  not  enforce  this  pro- 
■vision  of  the  law  unless  you  can  prove  in  each  instance  that  someone  is  really 
•.injured  by  the  action  which  is  prohibited  by  the  law."  This  abuse  or  unfairness 
and  double  dealing  should  not  require  that  the  victims  have  been  injured  Ix^fore 
you  proceed  against  the  unfair  act  That  is  what  Congress  determined  in  1936 ; 
that  is  the  way  it  should  be  determined  today. 

Considerations  not  unlike  those  I  have  enumerated  in  discussing  subsection 
2(c)  apply  with  equal  force  to  subsection  2(d)  and  2(e).  In  other  words,  in 
1935  and  1936  we  found  abuses  and  unfairness  in  the  granting  of  advertising 
allowances  and  promotional  services  on  a  disproportionate  and  discriminatory 
basis  and  we  concluded  as  we  did  about  the  pseudo  brokerage  that  these  dis- 
proportionte  and  discriminatory  advertising  allowances  and  all  allowances  for 
promotional  services  should  be  prohibited.  That  is  the  rationale  underlying  sub- 
sections 2(d)  and  2(e).  Moreover,  the  language  written  into  subsections  2(d) 
and  2(e)  is  such  that  cooperative  advertising  allowances  and  allowances  for 
promotional  services  may  be  made,  but  only  on  proportionately  equal  terms  to 
the  large  and  the  small  alike  if  they  are  in  competition  with  each  other.  But  some 
of  these  critics  of  our  public  policy  of  antitrust  think  that  is  wrong.  They  think 
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that  we  should  not  be  so  specific  in  our  effort  to  insure  fairness  and  equality 
under  this  law.  I  urge  you  to  go  deeply  into  this  matter  and  when  you  do  I  am 
satistied  rhat  you  will  see  how  fallacious  these  arguments  are  which  are  for  the 
repeal  or  nioditi cation  of  subsections  2  (c),  (d)  and  (e)  of  Section  2  of  the  Clay- 
ton Act  as  amended. 

Before  concluding  my  testimony  and  my  remarks  to  you  here  today,  I  would 
be  remiss  if  I  should  fail  to  mention  the  Federal  Trade  Commission.  As  you 
know,  it  has  been  under  severe  attack  and  criticism.  It  is  my  view  that  these 
criticisms  should  not  bo  considered  in  a  vacuum ;  they  should  be  considered  ob- 
jectively and  in  the  context  of  the  full  record  of  vrhat  the  Federal  Trade  Com- 
mission is  and  what  it  has  been  doing.  Also,  in  that  connection,  we  should  con- 
sider who  are  the  critics — what  are  their  motives — what  do  they  know  about 
what  the.v  are  saying,  and  how  objective  are  they  in  what  they  are  writing  and 
saying.  When  we  get  the  answers  to  all  of  those  questions,  I  am  confident  that 
we  are  likely  to  have  before  us  a  picture  somewhat  different  from  some  of  the 
pictures  which  have  been  painted  recently  of  the  Federal  Trade  Commission.  Of 
course,  even  in  a  true  picture  of  the  Federal  Trade  Commission,  we  will  perhaps 
see  some  faults — no  one  is  infallible- — but  in  that  picture  when  we  see  the  Com- 
mission in  its  true  light,  I  am  confident  we  will  see  much  more  good  than  we  will 
see  fault  in  it. 

The  Federal  Trade  Commission  was  conceived  by  a  great  American — Woodrow 
Wilson.  It  was  conceived  as  an  agency  to  act  in  thle  public  interest  in  helping 
to  promote  and  preserve  free  and  fair  competition  in  the  marketplace.  It  is  my 
view  that  when  you  review  the  record  of  the  Federal  Trade  Commission  over  the 
history  of  its  55  years  of  service  to  the  public,  you  will  find  good  reason  to  applaud 
what  it  has  done  in  the  public  service. 

From  time  to  time,  as  the  Commissioners  acted  in  the  public  service,  the  Com- 
mis.sion  has  been  subjected  to  strong  criticism  from  those  against  whom  it  was 
acting  or  from  those  who  had  some  privity  of  interest  with  or  sympathy  for  those 
against  whom  the  Federal  Trade  Commission  was  acting.  This  is  a  history  that 
isn't  new  and  is  not  confined  to  the  last  year  or  the  last  few  years.  For  example, 
upon  the  close  of  World  War  I  the  Federal  Trade  Commission  was  directed  to 
investigate  the  "beef  trust."  The  Commission  made  its  investigation,  study  and 
report  upon  that  problem  and  good  results  came  from  its  report.  Among  those 
results  was  the  disposition  of  a  suit  brought  against  meat  packers.  That  suit 
was  settled  in  1920  by  what  has  come  to  be  known  as  the  Meat  Packers  Consent 
Decree  of  1920.  That  decree  prohibits  meat  packers  from  engaging  in  retail 
distribution  of  their  products.  At  the  same  time,  the  Federal  Trade  Commission 
made  a  report  in  which  it  recommended  legislation  aimed  at  prevention  of  re- 
currences of  acts  and  practices  which  prompted  the  Meat  Packers  Consent  Decree 
of  1920.  Out  of  those  recommendations  developed  the  Packers  and  Stockyard 
Act  of  1921.  providing  for  the  regulation  of  the  marketing  of  cattle  and  live.-tock 
products. 

Despite  all  of  the  commendable  work  done  by  the  Federal  Trade  Commission 
in  that  instance,  it  was  promptly  assailed  on  the  floor  of  the  United  States  Senate 
by  one  or  two  who  insisted  that  the  Federal  Trade  Commission  was  infested  with 
Bol.sheviks  and  that  they  were  responsible  for  the  Commission's  report  and  rec- 
ommendations regarding  the  "beef  trust."  Fortunately,  the  Commission  survived 
that  criticism  and  those  attacks. 

At  the  turn  of  the  1930's  the  Commission  was  again  under  severe  attack.  It 
was  engaged  at  that  time  in  .some  very  important  work  in  investigating  public 
utilities  and  in  making  other  investigations  of  important  industries.  Out  of  these 
investigations,  studies  and  reports  the  Commission  made  recommendations  for 
improvng  our  laws.  A  number  of  those  recommendations  were  approved  by  the 
Congress,  including  legislation  which  established  the  Securities  and  Exchange 
Commission,  and  the  laws  it  administers. 

Some  of  the  criticism  that  was  experienced  in  that  period  of  time  came  from 
within  the  Commission,  as  well  as  from  without.  One  of  those  members  had  been 
unhappy  about  what  the  Commission  was  doing  in  carrying  fom^ard  some  of  its 
important  work.  Instead  of  helping  the  Commi.«sion,  he  hindered  it  and  finally  he 
was  removed  from  office.  Then  the  Commission  moved  on  in  succeeding  years  to 
add  to  its  illustrious  record  of  public  service.  However,  as  the  years  have  i)assed, 
there  has  been  additional  criticism  of  the  Commission  from  both  without  and 
within.  It  is  my  hope  that  not  only  this  criticism  should  be  investigated,  but,  as 
I  have  said  earlier,  an  investigtaion  should  be  made  of  tho.se  who  express  the 
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criticism  and  tlieir  motives  for  malving  it  and  the  justification  or  laclc  of  justi- 
fication for  their  criticism.  If  this  Committee  will  undertake  to  do  that  it  will  be 
rendering  a  public  service  and  perhaps  in  doing  so  will  be  assisting  this  great 
agency,  the  Federal  Trade  Commission,  to  continue  as  a  champion  of  the  public 
interest. 

Let  me  summarize:  We  now  have  a  national  public  polic.v  of  antitrust.  It  pro- 
vides for  the  maintenance  of  free  and  fair  competition  in  order  to  preserve  a  free 
and  competitive  enterprise  .sy.stem.  An  integral  part  of  that  public  policy  is  the 
Congressional  objective  underlying  Section  2  of  the  Clayton  Act.  a.s  amended  by 
the  Robinson-Patman  Act,  "to  halt  the  gradual  demise  of  the  small  businessman" 
and  to  preserve  "an  organization  of  industry  in  small  units  which  can  effectively 
compete  with  each  other."  Moreover,  the  Congress  in  1058,  when  it  enacted  the 
permanent  Small  Business  Act  (15  U.S.C.A.  631).  made  it  clear  that — 

"It  is  the  declared  policy  of  the  Congress  that  the  Government  should  aid, 
counsel,  assist  and  protect  insofar  as  is  possible,  the  interest  of  the  small  business 
concerns  in  order  to  preserve  free  competitive  enterprise.  *  *  *" 

Among  those  who  are  proclaimed  as  advocates  for  the  interests  of  consumers 
are  some  who  would  say  that  this  policy  is  not  in  the  interest  of  the  consumer. 
With  that  point  of  view  I  disagree.  My  record  as  an  advocate  for  the  consumer  is 
one  of  which  I  am  proud.  I  have  fought  for  and  supported  proposals  for  truth 
in  securities,  truth  in  fabrics,  truth  in  packaging,  and  quite  recently  legislatioii 
for  truth  in  lending.  I  have  helped  enact  laws  such  as  those  prohibiting  the  sale 
of  dangerously  flammable  fabrics,  and  other  legislation  for  the  protection  of  the 
public.  I  consider  that  what  I  do  in  the  interest  of  maintaining  free  and  fair  com- 
petition for  businessmen  in  the  marketplace  is  in  the  interest  of  the  consumer. 
The  consumer  benefits  from  an  effective  antitrust  policy.  It  is  this  policy  which 
provides  for  eflSciency  and  for  keeping  prices  down  to  reasonable  levels  in  the  in- 
tere.srt  of  consumers.  Yon  can't  have  competition  without  competitors  and  you 
can't  have  efficiency  and  low  prices  without  competition.  I  do  not  regard  our  laws 
which  provide  for  all  of  this  as  being  laws  for  "business  protectionism,"  but  in- 
stead I  regard  them  as  laws  which  provide  for  the  enhancement  of  the  public 
interest,  including  consumers. 

In  conclusion,  let  me  say  that  we  should  do  nothing  to  weaken  any  of  our  laws 
designed  to  preserve  and  promote  free  and  fair  competition  in  the  marketplace. 
Instead,  we  should  act  to  strengthen  those  laws.  I  repeat,  in  order  to  determine 
what  we  should  do,  we  must  look  at  the  facts  and  not  restrict  our  consideration 
to  the  arguments  of  special  interests  and  those  representing  special  interests.  I  am 
confident  that  when  you  have  heard  from  representatives  of  small  business  inter- 
ests from  throughout  the  nation  and  from  others  who  know  what  the  facts  are 
about  the  use  of  business  practices  and  the  economic  significance  of  those  prac- 
tices, you  will  find  that  these  arguments  now  being  made  against  our  public 
policy  of  antitrust  are  without  merit.  Again,  I  congratulate  you  upon  undertak- 
ing this  task  and  request  that  you  follow  through  on  it. 

Mr.  DixGELL.  Were  there  any  questions  for  Mr.  Patman? 

ATr.  Smith. 

Mr.  Smith.  I  have  one,  but  it  is  ^oino;  to  take  so  long  to  answer  it 
that  I  better  ask  him  on  tlie  floor  sometime. 

Mr.  DixoELi..  Mr.  Conte. 

Mr.  CoxTE.  Mr.  Patman,  you  mentioned  on  several  occasions  that 
von  felt  the  FTC  was  doing  a  good  job,  "a  wonderful  job,"  and  special 
interest  groups  were  attacking  it  because  of  this.  Do  3-ou  think  Naders 
Raiders  are  a  special  interest  group? 

Mr.  P.\T:\r.\x.  Xo;  T  don't  think  they  are.  I  have  l^een  very  mucli  im- 
pressed with  ]Mr.  Nader.  I  don't  know  anything  about  him,  but  I  have 
])een  impressed  with  the  way  he  has  courageously  pursued  things.  That 
always  interests  me,  and  I  know  it  interests  the  gentlemen.  But  of 
course  the  fact  that  they  do  so  much,  you  could  certainly  find  ways, 
find  certain  things  to  criticize,  just  like  your  record  and  mine.  xVs  hard 
as  we  try  to  keep  a  good  record,  we  are  open  to  criticism,  you  know, 
and  they  can  always  pick  out  something. 

Mr.  CoNTE.  Thaiik  you,  Mr.  Dingell. 
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Mr.  Patman.  I  commend  the  cliairman  for  his  statement  opening 
this  meeting-.  It  was  a  wonderful  statement. 

Mr.  DiNGELL.  Thank  you,  Mr.  Chairman. 

Mr.  Corman. 

Mr.  CoRMAN.  Thank  you,  Mr.  Chairman. 

Mr,  Chairman,  I  know  we  sometimes  liear  that  Laws  passed  decades 
ago  have  lost  their  usefulness  or  their  importance.  I  wonder  if  you 
could  comment  on  the  importance  in  today's  economy  of  the  survival  of 
the  small  competitive  businessman  and  whether  or  not  continuation 
of  the  philosophy  of  the  Robinson-Patman  Act  is  necessary  today. 

Mr.  Patman.  Yes,  sir ;  I  believe  it  is  more  necessary  than  ever.  You 
see,  there  was  quite  a  campaign  went  on  for  this  law.  You  talk  about 
marches  on  Washington.  On  March  -i,  1936,  they  had  a  meeting  here 
at  Constitution  Hall  and  practically  every  State'was  represented,  and 
every  section  of  the  country.  It  was  really  an  outpouring  of  sentiment 
from  the  grassroots.  And  that  gave  it  the  greatest  s])ur  and  caused  its 
enactment  during  that  year,  1936.  I  think  the  need  for  it  now  is  really 
greater.  You  have  so  many  different  ways  of  cheating  and  defrauding 
people  in  business  life,  especiall}-  the  small  businessman  who  is  so 
helpless  and  un]-)rotected  in  many  ways,  that  we  must  have  every 
possible  way  of  helping  the  small  businessman,  because  he  needs  it, 
and  he  is  so  important  to  this  Xation.  If  something  is  not  done — I 
think  high  interest  has  caused  more  trouble  in  this  country  than  any- 
thing else,  and  it  was  deliberately  done  by  a  few  peo])le — if  we  don't 
roll  back  these  interest  rates,  we  are  going  to  have  a  real  dejiression. 
I  remember  the  depression  Mr.  Hoover  said  was  named  for  him,  the 
Hoover  Depression,  which  was  verv  serious.  When  it  started  certain 
big  corporations — I  still  have  the  files  on  them — sent  to  their  share- 
holders, and  said  we  are  not  paying  dividends.  We  are  going  to  retain 
our  earnings  for  the  purpose  of  buying  up  the  divested  properties  of 
our  competitors. 

Wasn't  that  cruel?  But  true.  And  they  did  it.  They  bought  up 
divested  properties  of  their  com])etitors.  And  now,  with  this  start  of 
conglomerates  and  the  boarding  house  reach  of  the  banks  to  reach  out 
and  buy  anything,  not  related  to  banking,  you  know  it  is  a  danger  to 
small  business  people,  more  so  than  ever  before.  So  we  have  got  to  pro- 
tect them  in  every  way  on  earth.  Whatever  you  do,  do  not  weaken  or 
destroy  this  good  law  that  so  many  people  entered  into  and  practically 
the  whole  Congress.  AMien  we  finally  passed  it  on  the  floor  of  the 
House,  I  asked  for  a  division,  and  it  just  looked  like  everybody  stood 
up,  and  those  opposed,  18,  stood  up  out  of  the  whole  house  after  a  long 
debate  and  much  lobbying  effort  on  the  part  of  the  people  who  op- 
posed it.  The  Senate  was  practically  unanimous.  So  it  had  the  support 
of  the  Nation  at  that  time  and  I  believe  now  it  would  have  the  same 
support  it  had  then. 

Mr.  CoRMAN.  Thank  you,  sir. 

Mr.  DiXGELL.  Mr.  Chairman,  there  is  one  question.  The  Chair  has 
frequently  heard  the  charge  that  the  Robison-Patman  Act  is  anti- 
competitive. Do  you  feel  this  ? 

Mr.  Patmax.  Oh,  no.  It  preserves  competition,  and  comi^etition 
makes  lower  prices.  It  is  just  that  simple. 

Mr.  DiNGELL.  Mr.  Conte. 
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iVrr.  CoxTE.  I  hate  to  dioress,  Chairman  Patman,  hut  you  have 
hrouivht  ill  interest  rates  liere  and  one-l>ank  lioklino;  companies  and  a 
lot  of  other  areas  that  don't  necessarily  affect  the  Robinson -Patman 
Act  wliicli  certainly  has  a  fjood  basic  underlying  premise  in  tryino;  to 
provide  assistance  for  our  Nation's  small  businessmen. 

Let  me  ask  you,  What  do  you  su,2<rest  should  be  done  to  control  in- 
flation ?  You  are  opposed  to  high  interest  rates. 

Mr.  Patmax.  Oh,  there  is  a  perfect  way  of  stopping  inflation.  "We 
are  all  op]iosed  to  inflation.  It  is  bad  and  will  finally  destroy  the  coun- 
try if  you  don't  stop  it, 

Mr.  CoNTE.  How  then  do  you  control  it  ? 

Mr.  Patmax.  There  are  known,  proven  ways  of  stopping  inflation 
but  there  is  no  known,  proven  way  of  stopping  depression  once  it 
starts.  Therefore,  it  is  necessary  that  we  start  on  inflation. 

Mr.  CoNTE.  How  do  you  do  it  ? 

Mr.  Patmax.  Now,  Mr.  Martin,  of  course,  of  the  Federal  Reserve 
Board,  ho  has  honestly  l^elieved — I  give  him  credit  for  being  honest  in 
his  belief — that  if  he  raises  interest  rates  every  year  for  17  years,  that 
that  will  retard  or  stop  inflation,  but  it  is  shown  to  be  just  the  opposite. 
My  \'iow]ioint  is,  whenever  you  raise  interest  rates  you  raise  the  prices 
of  everything  including  goods  on  the  slielves  for  sale.  It  is  just  as  il- 
logical to  say  that  you  can  stop  inflation  by  raising  interest  rates  as  to 
say  that  you  can  stop  a  fire  by  using  gasoline  instead  of  water. 

Mr.  CoxTE.  It  is  absolutely  illogical 

Mr.  Patmax.  Now,  then,  I  can  tell  you  how  to  stop  it.  Unless  infla- 
tion gets  to  be  of  the  ruinous  type,  you  cannot  get  Congress  to  pass 
laws  taxing  too  much  unless  the  public  sentiment  is  for  it.  It  would 
be  difficult  for  Members  of  Congress  to  do  it.  But  if  and  when  the 
inflation  becomes  of  the  type  that  prices  are  going  out  the  roof  and 
looks  like  it  is  going  to  be  uncontrollable,  Congress  can  pass  a  laAv 
to  siphon  off  the  excess  purchasing  power  and  pay  it  on  the  national 
debt.  Tliat  wav  it  will  help  in  two  ways. 

Mr.  Cox-^TE.  Yes :  but  vou  can't  get  Congress  to  do  this. 

Mr.  Patmax'.  It  will  help  the  people  in  stopping  inflation.  It  will 
help  the  ]")eople  by  saving  them  interest  on  the  national  debt  which  is 
$1 8  billion  this  year. 

Mr.  CoxTi^..  ]\[r.  Patman,  that  sounds  great  and  it  is  wonderful,  but 
( 'ongress  has  refused  to  do  it. 

Mr.  Patmax.  Of  course.  Congress  will  always  be  reluctant  to  do  it 
until  ]irices  become  ruinous  or  inflation  goes  out  of  the  roof.  But  there 
is  a  way  to  stop  it  and  we  know  it.  It  can  be  done.  It  used  to  be  that 
inflation  was  too  much  money  chasing  too  few  o;oods. 

Well,  that  is  not  true  today  because  we  do  have,  not  adequate  pro- 
duction in  every  line  but  fairly  adequate  production,  at  least  to  the 
extent  tliat  it  is  not  too  much  money  chasing  too  few  goods  now.  But 
right  now  it  is  too  much  money  in  the  economy,  and  it  is  unnatural 
for  the  Congress  when  things  get  ruinous  or  dangerous  to  siphon  off 
money  and  pay  it  on  the  national  debt.  But  if  you  don't  do  that,  my 
dear  friend,  we  are  going  to  go  over  the  side  toward  a  depression,  and 
you  cannot  stop  that.  Then  a  few  people  can  buy  up  this  country. 

Mr.  CoxTE.  Mr.  McChesney  Martin  has  said  we  could  cut  defense 
spendinc:  by  $10  to  $15  billion  dollars.  We  had  the  defense  appropria- 
tion l)ill  up  in  the  House  last  Wednesday,  Thursday,  and  Friday.  We 
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could  not  get  enough  votes  to  cut  it  $10  or  $15  billion  to  keep  warm  in 
a  tele])hone  booth. 

Mr.  Patman.  Well,  the  shoemaker  better  stay  with  his  last.  Mr. 
Martin  knows  a  lot  about  these  secret  meetings  down  at  the  Federal 
Keserve,  but  he  doesn't  know 

Mr.  CoNTE.  Where  then  do  we  take  this  money  out  of  the  economy? 

Mr.  Patman  (continuing) .  Much  about  this. 

Mr.  CoNTE.  Where  do  you  suggest  we  take  this  money  out  of  the 
economy  ? 

Mr.  Patman.  I  said  if  inflation  becomes  ruinous  or  becomes  un- 
controllable— it  has  not  reached  that  point. 

Mr.  C'oNTE.  It  is  pretty  much  uncontrollable  right  now. 

Mr.  Patmax.  Oh,  no,  it  is  not.  It  is  nothing  like  it  was  at  the  be- 
ginning of  World  War  II.  I  went  through  that  and  I  was  for  the 
OPA,  and  I  was  just  one  of  a  few  for  the  OPA.  Congress  voted  for 
it  because  they  kind  of  had  to,  you  know,  control  things,  but  it  was 
never  popular.  But  prices  got  out  of  hand  worse,  preceding  World 
AVar  II,  than  tliey  are  right  now,  I  think. 

Mr.  CoxTE.  Well,  you  talk  to  some  of  the  older  people  back  home 
who  are  on  social  security  and  fixed  incomes  and  you  will  find  that 
inflation  is  uncontrolhible  right  now. 

]Mr.  Patmax.  It  is  bad  now.  And  it  should  be  stopped  and  deterred, 
but  to  increase  interest  rates  is  not  a  deterrent. 

Ml'.  Coxte.  You  agree  it  should  be  stopped  ? 

Mr.  Patmax.  Yes,  sir. 

Mr.  Coxte.  Then  I  ask  you  the  way  to  stop  it,  and  you  say  cut  down 
expenditures.  But  the  Congress  refuses  to  cut  down  expenditures. 
They  want  to  increase  expenditures.  How  do  you  do  it  then? 

Mr.  Patmax.  Well,  of  course,  that  is  just  one  way.  The  way  to  do 
it,  if  it  becomes  bad  is  through  taxation.  That  is  a  sure,  known,  proven 
way. 

Mr.  CoxTE.  You  are  going  to  get  this  Congress  to  pass  higher  taxes? 

Mr.  Patmax.  Well,  you  cannot  do  it  right  now  because  it  has  not 
reached  the  point  to  where  they  are  willing  to  do  it.  But  it  can  reach 
that  point.  And  if  they  do.  they  can  stop  it  with  one  act  of  Congress. 

Mr.  Coxte.  Thank  you,  Mr.  Chairman. 

Mr.  DixGELL.  Were  there  any  further  questions? 

Mr.  PIortox.  Yes. 

Mr.  DixGELL.  Oh,  ^Ir.  Horton.  I  beg  your  pardon. 

Mr.  Plorton. 

Mr.  HoRTOx.  Mr.  Patman,  you  are  in  my  judgment  a  real  champion 
of  the  small  businessman,  and  especially  in  view  of  your  authorship 
of  this  very  important  bill  designed  to  protect  the  small  business- 
man against  the  large  competitor.  Do  you  feel  that  any  changes  are 
needed  to  make  the  bill  more  effective  to  accomplish  that  purpose? 

My.  Patmax.  I  don't  know  of  what  is  proposed  now,  but  may  I 
humbly  suggest  that  all  kinds  of  amendments  were  offered  which  if 
accepted  would  have  ruined  the  law  entirely. 

Mr.  HoRTON.  Well,  we  don't  want  to  do  that. 

Mr.  Patmax.  That  is  the  hardest  fight  we  ever  had,  was  keeping  out 
these  dangerous  amendments.  I  hope  you  study  carefidly  these  amend- 
ments, and  I  know  you  will,  that  are  proposed.  But  I  personally  don't 
know  of  one  right  now  that  I  am  ready  to  advocate,  because  it  has  been 
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years  since  I  have  had  the  time  to  give  careful  and  adequate  thouglit 
and  study  to  this,  you  know. 

Mr.  HoRTON.  You  would  agree  I  am  sure  that  there  is  a  problem  in- 
sofar as  the  small  businessman  is  concerned,  especially  in  the  1969  and 
1970  years.  The  small  businessman  today,  I  think  you  will  agree  with 
me,  is  kind  of  iigliting  upstream. 

Mr.  Patman.  Sure,  because  of  concentration  of  wealth  on  the  other 
side. 

Mr.  HoRTON.  The  conglomerates  and  everything  else. 

Mr.  Patman.  That  is  right. 

Mr.  HoRTON.  Some  of  this  has  to  do  with  the  rules  and  regulations 
that  he  has  to  comply  with  and  the  tax  structure. 

Mr.  Patiman.  Right. 

Mr.  HoRTON.  And  the  refusal  to  permit  small  businessmen  to  have 
some  tax  advantages,  and  this  sort  of  thing. 

Mr.  Patman.  Ajid  may  I  add,  the  inducement  to  sell  out  at  a  big 
price  and  without  taxes. 

Mr.  HoRTON.  That  is  right.  All  these  things  can  make  it  tougher. 

Mr.  Patman.  Yes,  sir. 

Mr.  HoRTON.  But  I  do  sincerely  feel  that  this  act  was  designed  to 
help  him,  especially  in  his  competition  with  large  chains,  the  large 
competition.  And  there  is  the  feeling  that  at  least  it  is  not  accomplish- 
ing that  pur]:)Ose,  that  it  is  not  protecting  him  insofar  as  that  large 
competition  is  concerned.  Do  you  feel  that  there  are  any  changes  that 
ought  to  be  made  to  make  it  more  effective?  Do  you  feel  that  there  is 
a  failure  of  appropriate  enforcement,  that  the  law  is  all  right  but  we 
need  more  enforcement. 

Mr.  Patman.  If  we  need  more  enforcement,  of  course,  it  should  be 
provided  for,  but  don't  overlook  this  fact.  You  know  at  one  time  I 
tried  to  stop  the  national  chainstores.  I  felt  it  was  wrong  to  have  one 
concern  all  over  America  in  3,071  counties,  and  I  got  up  a  bill.  And  I 
was  helped  in  the  preparation  of  that  bill  by  Justice  Brandeis  and 
Attorney  General  Jackson.  They  were  wonderful  friends  of  small 
business.  They  contended  that  we  could  not  depend  upon  a  regulatory 
law,  because  if  you  did  it  would  be  20  years  before  the  courts  would 
finally  pass  on  it.  During  that  time  changes  would  be  made.  And  Jus- 
tice Brandeis  said  tliat  the  enthusiastic  trust  busters  in  the  Department 
of  Justice,  they  would  be  out  in  a  couple  of  years  and  then,  of  course, 
they  would  have  these  cases  in  court  year  in  and  year  out.  The  big  law 
firms  that  were  representing  these  people,  they  stayed  in  business  all 
the  time.  They  have  been  in  the  business,  some  of  them,  almost  a  hun- 
dred years.  They  know  all  the  tricks  of  the  trade,  and  they  are  trying 
to  do  something  to  hurt  these  laws  that  protect  the  small  businessman. 

So  he  suggested  a  tax  law.  And  that  was  the  law  that  we  came  near 
passing,  I'estricting  ownership  to  50  stores.  But  Ave  didn't  succeed. 

That  was  a  way  not  to  have  a  regulatory  law  but  to  use  something 
that  is  effective. 

Now,  in  the  case  that  is  going  on  right  now,  remember  this,  that 
the  people  who  have  been  fighting  this  law  have  been  in  business  not 
only  since  l^YMi  but  long  before  that.  They  stay  up  to  date,  and  they 
increase  their  opjjosition  every  time  they  get  a  chance,  and  they  keep 
the  opposition  before  the  pe-ople  and  before  the  Congress.  But  there 
is  no))ody  out  there  ])roperly  representing  the  little  men — giA'ing  them 
the  publicity  and  help  that  they  should  liave. 
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Mr.  HoRTON.  You  are  talking  about  the  opposition  to  the  bill,  that 
is,  the  opponents  of  the  bill. 

Mr.  Patman.  That  is  right;  the  people  who  have  an  ax  to  grind. 

Mr.  HoRTOx.  Eight.  I  am  not  concerned  about  that  here  now;  that 
is  not  what  I  am  trying  to  direct  my  attention  to.  What  I  am  trying 
to  direct  my  attention  to  is  to  acknowledge,  No.  1,  that  the  small  busi- 
nessman is  having  a  tough  time.  There  are  many  factors,  but  one  could 
be  that  the  statute  has  not  given  him  the  protection  that  he  ought  to 
have,  especially  in  the  1960's  and  1970's.  He  is  really  fighting  upstream 
and  having  a  tough  time. 

Mr.  Patman.  No  question  that  he  is  fighting  upstream  and  has  been 
for  30  years. 

Mr.  HoRTON.  Eight.  And  so  what  I  am  trying  to  do  is  to  find  out 
if  there  are  legitimate  ways  in  which  we  can  change  the  bill  to  make  it 
more  effective  or  if  w^e  can  direct  better  enforcement  t-o  put  him  in 
a  better  position  to  compete. 

Mr.  Patman.  Yes,  sir. 

Mr.  HoRTON.  More  and  more  small  businessmen  are  closing  up  their 
doors,  and  I  think  it  is  a  tragedy.  I  think  we  have  got  to  do  something 
to  help  to  keep  that  small  businessman  in  business.  I  know  in  my  dis- 
trict in  Eochester  several  people  have  come  up  with  good  ideas.  They 
have  started  in  and  the  whole  goal  becomes  to  get  going  and  then  get 
somebody  to  buy  them  out  because  they  don't  feel  they  can  compete. 
They  come  up  with  good  ideas  but  they  just  don't  feel  that  they  can 
compete. 

Mr,  Patman.  I  commend  your  statement,  and  I  am  for  any  improve- 
ment that  w  ill  help  tlie  situation.  I  assure  you  of  that. 

Mr.  HoRTON.  I  am  glad  to  hear  you  say  that. 

Mr.  Patman.  Yes,  sir,  I  certainly  am.  And  if  you  gentlemen  know 
of  anything  that  will  help,  I  will  certainly  be  for  it. 

Mr.  Horton.  Well,  I  hope  these  hearings  will  bring  that  type  of 
situation  out. 

Mr.  Patman.  That  is  the  reason  I  am  strong  for  these  hearings.  I 
think  it  is  a  fine  thing,  wonderful  thing. 

Mr.  DiNGELL.  Just  one  brief  question,  ^Mr.  Chairman,  before  you 
depart.  When  you  drafted  Eobinson-Patman  and  when  it  was  enacted, 
was  it  your  impression  that  it  was  a  section  of  the  antitrust  laws  for 
tlie  purpose  of  a  suit  by  private  individuals  as  opposed  to  action  by 
Government  agencies? 

Mr.  Patman.  Well,  section  3,  the  part  you  refer  to,  I  am  sure,  was 
put  in  by  Senator  Borah  of  Idaho.  He  had  advocated  that  for  a  number 
of  years  himself,  and  when  the  Eobinson-Patman  law  came  up  he 
got  it  made  a  part  of  the  Eobinson-Patman  law.  And,  of  course,  it  has 
been  held,  I  think,  tliat  it  was  not  a  part  of  antitrust  laws  but  that  is 
the  way  that  it  got  in.  The  way  the  Eobinson-Patman  law  first  started, 
a  fellow,  a  fine  gentleman  in  my  hometown,  a  wholesale  merchant  ap- 
proached me  this  way.  He  said,  suppose  I  buy  one  carload  of  merchan- 
dise. I  get  the  maxinnnn  discount  from  the  seller,  and  if  I  buy  10  car- 
loads I  just  pay  10  times  the  price.  Wliy  can't  we  get  sometliing  estab- 
lished that  Avay  on  buying  for  the  little  man.  If  he  qualifies  according 
to  quantity  or  under  the  same  and  similar  conditions.  Then  he  would 
be  entitled  to  the  maximum  discount. 

That  is  w^hat  started  the  Eobinson-Patman  law  and  that  was  written 
into  the  original  act.  It  applies  to  tires  and  things  like  that  now,  carload 
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limits.  "Whenever  you  ^et  n  carload,  that  is  the  maximum  discount  you 
can  <2:et.  That  is  the  way  it  started.  But,  of  course,  it  has  been  improved 
upon  in  the  course  of  the  legislative  process,  at  least  I  thought  it  was 
improved  upon. 

Mr.  DiNGELL.  Mr.  Chairman,  we  are  certainly  grateful  to  you  for 
being  with  us  this  morning. 

?,rr.  Patmax.  Thank  you,  sir.  Thank  you  very  much. 

Mr.  DixGELL.  Gentlemen,  thank  you  for  attendance.  It  is  always  a 
privile2:e  to  have  you  here. 
.  Mr.  Patmax.  Thank  you,  sir. 

'  >.rr.  DixGELE.  Our  next  witness  is  a  distinguished  ]\Ieml>er  of  this 
bodv,  good  friend  of  the  occupant  of  the  Chair,  our  colleao-de  from 
California,  Hon.  John  E.  Moss. 

Mr.  Moss,  we  are  certainly  ]n'ivileged  to  welcome  you  for  such  state- 
ment as  you  choose  to  give.  The  Chair  notes  you  have  your  legislative 
assistant  present  with  you  and  we  would  be  happy  to  have  him  sit  at 
your  side  during  j'our  presentation  to  the  committee. 

TESTIMONY    OF    HON.    JOHN    E.    MOSS,    A    REPRESENTATIVE    IN 
CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Moss.  Mr.  Chairman.  I  want  to  first  express  my  pleasure  at  the 
opportunity  of  appearing  before  you  as  the  chairman  of  this  sub- 
committee, and  to  see  on  the  committee  two  colleagues  of  the  minority 
with  whom  I  have  had  long  association  and  for  whom  I  have  great 
respect. 

I  think  that  the  committee  is  to  be  congratulated  for  holding  these 
hearings,  because  they're  most  timely,  far  more  timely  than  relief 
under  existing  provisions  of  Robinson-Patman  or  antitrust  laws.  At 
the  present  pace  in  my  district,  by  the  time  relief  is  obtained  proba- 
bly another  50  or  more  sizable  o]5erations  will  have  failed.  Since 
1965,  over  58  major  independent  businesses  have  closed  their  doors 
in  the  grocery  business.  The  main  competitors  in  this  area  are  the 
Lucky  Food  Stores,  who  o]:)erate  over  300  stores  in  California,  Wash- 
ington, Arizona,  Iowa,  Illinois:  KOJart,  a  division  of  VMied  Food 
Stores  of  Detroit ;  and  Alpha  Beta  Food  Stores,  a  divisi(;n  of  Acme 
Food. 

Their  selling  prices  are  rather  phenomenal  in  many  items.  I  will  ask 
to  include  in  the  record  a  list  of  the  stores  which  have  closed  since 
1965,  and  it  should  demonstrate  the  seriousness  of  the  problem. 

]\rr.  DixGELE.  "Without  objection,  so  ordered. 

^dv.  Moss.  And  also  I  would  like  to  show  the  selection  of  items  priced 
through  the  United  Grocers,  which  is  a  very  large  wholesale  crocery 
organization,  from  which  practically  all  of  the  grocery  concerns  do 
some  buying. 

Mr.  DixGEEE.  "Without  objection,  that  will  be  inserted  in  the  record 
at  the  appropriate  time. 

(The  information  referred  to  follows :) 

STORES  CLOSED — 1  9(i5 

("iindy  Cane  Market,  3241  Fulton  Avenue,  Sacramento. 

TJttle  Oiant  Market,  Fair  Oaks  Blvd..  Carmichael. 

Hansrtown  Market,  159  Broadway,  Placerville. 

Wonder  World,  Florin  Road,  Sacramento. 

Wonder  World,  San  Juan  &  Greenback  Lane,  Citrus  Heights. 
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STORES  CLOSED— 1966 

Best  Buy  Market,  3001  Franklin  Blvd.,  Sacramento. 

Bills  Market,  3!»4t;>  Sacramento  Blvd.,  Sacramento. 

Carolinas  Market,  407  22nd  Street,  Sacramento. 

Bi-Rite  Market,  3438  Watt  Avenue,  Sacramento. 

Bi  Rite  Market,  3020  E  Street,  Sacramento. 

Bl  Rite  Market.  ."901  Bmadway.   Sacramento. 

Bi  Rite  Market,  16th  &  S  Streets,  Sacramento. 

Elgen  Market,  10873  Folsom  Blvd.,  Rancho  Cordova. 

Wonder  Food  Market,  4604  Franklin  Blvd.,  Sacramento. 

Farmers  Market,  Arden  and  Eastern,  Sacramento. 

Main  Market,  501 12th  Street,  Sacramento. 

Marconi  Market,  Marconi  Avenue,  Sacramento. 

Safe-Save  Market.  Freeport  Blvd.,  Sacramento. 

Tuttles  Market,  3247  Franklin  Blvd.,  Sacramento. 

Dunbar  Market,  7720  Fruitridge  Road,  Sacramento. 

Fine  Food  Market,  Del  Paso  Blvd.,  Sacramento. 

Raleys  Super  Market,  Fairoaks  Blvd.,  Sacramento. 

Fred's  Market,  2500  West  Capitol,  West  Sacramento. 

Castic  Market,  Eastern  Avenue,  Sacramento. 

50  Grand  Market,  Highway  50,  Pollock  Pines  (near  Plaeerville). 

STORES  CLOSED — 19C7 

Handi  Mart,  Folsom  Blvd.,  Sacramento. 

Sunset  Fair  Market,  Arden  &  Fair  Oaks,  Sacramento. 

Sunset  Fair  Market,  Sunset  and  Fair  Oaks  Blvd.,  Fair  Oaks. 

Food  Fair.  Highway  99,  Yuba  City. 

Lee  Bros  Market,  Auburn  Blvd.,  Citrus  Heights. 

Lee  Bros  Market,  Howe  Avenue,  Sacramento. 

Sav-A-Lot  Market,  El  Dorado. 

Elvas  Market,  56th  &  H  Street,  Sacramento. 

Channel  Market,  Channel  Blvd.,  and  Jefferson  Rd.,  West  Sacramento. 

Stop-N-Shop  Market,  20th  and  I  Street,  Sacramento. 

Olivehurst  Market,  Highway  99  East,  Olivehurst. 

Economy  Cannery  Sales.  Broadway  Avenue,  Sacramento. 

Centners  Market,  3035  24th  Street,  Sacramento. 

Xorthgate  Market,  2210  Northgate  Blvd.,  Sacramento. 

Raleys  Super  Market,  9th  Street,  Sacramento. 

Rickeys  Market.  2730  Street,  Sacramento. 

49ER  Market,  Highway  49,  Grass  Valley,  Sacramento. 

Westside  Grocery,  Sacramento. 

Y  Street  Market,  Y  Street,  Sacramento. 

Risso  Market,  North  California  Street,  Sacramento. 

Food  Depot,  1120  H  Street,  Sacramento. 

Bel  Air  (White  Front),  Arden  Way,  Sacramento. 

STORES  CLOSED 1968 

Bazaar  Market.  Greenback  Lane,  Sacramento, 
(also  folded  in  Wonder  World  Market) 
Scanlon  Grocery,  1236  Q  Street,  Sacramento. 
Freeway  Market,  Howe  <&  Marconi  Blvd..  Sacramento. 
Palm  Market,  Grass  Valley  Highway  &  Palm,  Auburn. 
Comptoms  Market,  Stockton  Blvd.,  Sacramento. 
Little  Super.  2000  I  Street,  Sacramento. 
Lee  Bros,  Yuba  City. 
Food  Mart,  2710  N.  Fairfield.  North  Sacramento. 

STORES 

Budget  King.  Hayes  Avenue.  Sacramento. 

White  Front  Food  Store,  Florin  Road,  Sacramento. 

White  Front  Food  Store,  Arden  Way,  Sacramento. 

Giant  Food  Store. Sacramento. 

Giant  Food  Store,  Auburn  Blvd. 


^  Incomplete. 
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Mr.  Moss.  I  think  this,  Mr.  Chairman,  will  illustrate  rather  graphi- 
cally the  fact  that  the  very  large  opcrat.oi"s — and  I  think  we  should  rec- 
ognize that  today  we  are  not  talking  about  big  versus  little;  we  are 
talking  about  super  vei-sus  big,  in  many  respects  because  it  takes  an 
extremely  large  operator  to  compete  with  the  super  operators  of  chain 
food  stores,  and  1  assume  that  that  is  true  in  almost  all  phases  of  busi- 
ness. It  is  a  concentration  which  causes  considerable  concern  because 
it  gives  to  business  a  unique  advantage  when  it  has  size.  It  is  not 
advantage  that  is  derived  from  eiRciency,  from  sounder  or  more 
prudent  management.  But  it  is  the  ability  to  in  etfeet  impose  a  "tax" 
upon  one  area  to  subsidize  a  competitive  drive  in  another  area.  It  is  also 
the  case  of  using  tremendous  power  to  impose  upon  suppliei-s  demands 
which  the  medium  or  the  small  cannot  possibly  impose,  and  demands 
which  f  rexiuently  are  on  their  face  a  violation  of  law. 

The  attoi'ncy  general  of  California  in  investigating  the  matter  of 
just  one  connnodity,  milk  rebates,  for  the  year  July  1967  to  July  1968 
discovered  that  Foremost  Dairies — ^that  is  one  of  the  largest  processors 
and  distributors  of  dairy  products — paid  Lucky  Stores  over  $4.4  mil- 
lion in  illegal  rebates.  The  attorney  general  of  California  also  dis- 
coxered  that  significant  rebates  were  being  made  to  the  other  two  chains 
I  mentioned  earlier. 

Now,  this  is  not  competition.  This  is  the  very  antithesis  of  compe- 
tition. It  destroys  com,petition.  And  the  frustrating  thing  for  the 
grocery  operator,  or  for  the  merchant  adversely  afl'ected  by  these  prac- 
tices is  the  fact  that  it  takes  so  long  to  get  relief  from  the  agencies  of 
Govermnent.  I  have  been  rather  intimately  tied  in  with  the  matter  of 
trying  to  get  some  action  in  northern  California.  We  brought  these 
matters  to  the  attention  of  the  Justice  Department  and  the  Federal 
Trade  Commission  in  1966.  It  took  6  months  to  get  any  attention  on  the 
problems  and  approximately  another  6  months  to  decide  which  agency 
had  jurisdiction,  the  Justice  Department  or  the  Federal  Trade  Com- 
mission. Once  decided  that  the  Federal  Trade  Commission  would 
investigate,  it  took  up  another  6  months  to  start  the  investigation. 

Now,  I  don't  blame  the  Federal  Trade  Commission,  because  I  think 
much  of  this  responsibility  is  that  of  tilie  Congress  for  failing  to  staff 
these  agencies  to  meet  the  heavy  demands  placed  upon  them,  because 
the  failure  to  statf  in  the  instance  of  the  northern  California  mvestiga- 
tion  was  a.  failure  to  have  available  the  manpower  necessary  to  do 
the  job. 

Now,  we  have  secured  a  one-man  detail  to  concentrate  upon  this  case, 
and  he  is  trying  to  sift  thix)ugh  literally  thousands  of  documents  which 
he  has  obtained  by  process  of  subpena.  It  is  almost  an  impossible  task. 
The  most  optimistic  view  would  be  that  another  2  or  3  years  perhaps 
would  elapse  before  any  meaningful  remedy  would  be  obtained. 

Now,  the  grocers  in  my  area  have  filed  antitrust  suits  and  I  under- 
stand that  that  is  also  true  in  Denver,  Colo.,  and  in  Houston,  Tex., 
in  an  effort  to  see  if  they  can  through  the  courts  obtain  relief  from 
these  practices. 

But  it  seems  to  me,  Mr.  Chairman,  that  it  is  extremely  important 
that  the  committee  evaluate  the  Robinson-Patman  Act — and  I  rather 
vividly  recall  when  that  act  became  law,  I  was  engaged  in  merchan- 
dising myself.  I  know  that  it  gave  substantial  assistance  to  the  smaller 
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merchant.  I  know  that  it  made  it  possible  for  him  to  have  a  sense 
of  assurance  that  he  could  buy  on  a  competitive  basis  and  that  the 
real  forces  of  competition,  the  ability  to  better  serve  could  be  brought 
into  play,  the  ability  to  better  manage  could  be  brought  into  play, 
and  that  these  would  have  importance,  that  he  would  have  an  oppor- 
tunity to  grow. 

That  opportunity  is  going  to  be  denied  if  the  real  estate  of  strength 
is  slieer  size  and  economic  power,  reaching  the  point  where  for  all 
practical  purposes  as  I  indicated  in  my  first  comments  there  is  the 
ability  to  "tax"'  one  area  of  a  nation  or  of  a  State  or  of  a  community 
to  support  operations  in  another.  This  should  not  be  permitted. 

I  think  that  an  inefficient  business  operation  has  no  right  to  expect 
l)rivilege  under  the  law.  But  I  think  an  efficient  business  operation 
luis  the  right  to  compete  on  equal  grounds,  as  nearly  equal  as  it  is 
]>ossible  to  fashion  them  by  the  intent  of  the  Robinson-Patman  Act. 
I  think  it  is  clear  tliat  it  is  not  being  applied  today.  It  is  being  evaded 
constantly  by  devices  which  are — ranging  from  rebates  to  special 
prices,  from  packages  to  advertising.  You  name  it,  it  is  there.  And  as 
one  loophole  is  closed  througli  some  enjoinder  by  the  courts  or  by 
the  Federal  Trade  Commission  another  is  devised.  In  this  business 
of  merchandising  there  is  a  very  resourceful  group  of  people  engaged 
today,  and  it  is  a  rough  and  bruising  battle.  It  is  a  battle  where  the 
best  operations  among  the  small  have  to  be  well  managed  or  tliey 
cannot  possibly  survive  even  if  they  are  competing  in  marketplaces 
Avhere  they  buy  on  equal  terms  because  markup  or  margins  are  not 
large.  They're  very  small. 

Mr.  Oliairman,  t  would  be  pleased  to  try  to  respond  to  any  questions. 

]Mr.  DiNGELL.  Mr.  Conte. 

Mr.  Conte.  I  certainly  want  to  commend  the  gentleman  from  Cali- 
fornia for  his  excellent  presentation  here  today  and  for  the  interest 
he  has  taken  on  behalf  of  the  small  businessman. 

Mr.  Moss.  Thank  you,  sir. 

Mr.  DiNGELL.  Mr.  Horton. 

]Mr.  HoRTON.  Mr.  Chairman,  thank  you.  I  too  want  to  commend  my 
colleague  from  California,  and  I  consider  him  one  of  the  most  con- 
scientious, talented,  and  dedicated  Members  of  tliis  House.  I  have 
served  with  him  for  several  years  on  the  Government  0])erations  Com- 
mittee, and  I  serve  with  him  on  the  Foreign  Oporat ions-Government 
Information  Subcommittee  of  which  he  is  the  chairman.  I  have  tlie 
highest  respect  for  his  industry  and  his  concern.  I  think  you  have 
underscored  some  of  the  points  that  set  off  these  hearings  and  ]nit 
thom  off  to  a  good  start — tliat  is  namely  that  the  act  is  being  evaded, 
it  is  not  being  effective  and  it  is  not  doing  the  job  it  was  intended  to 
do.  You  have  given  us  some  good  concrete  examples  which  I  am  sure 
you  have  spent  a  great  deal  of  time  following  up  and  I  want  to  thank 
you  for  cominff  and  giving  us  this  information. 

Mr.  ]Moss.  I  want  to  tliank  you,  and  I  assure  you  that  the  personal 
stnteraents  vou  have  made  are  reciprocating  with  "you. 

Mr.  HoRTOx.  Thank  you. 

Mr.  Dtngell.  Mr.  Moss,  tlie  committee  is  grateful  to  you  for  your 
most  helpful  statement.  The  Chair  is  well  aware  of  your  long  and 
persistent  interest  in  this  and  the  great  efforts  and  the  great  lengths 
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you  have  gone  to  to  secure  assistance  for  the  constituents  that  you  so 
ably  serve  in  California  with  regard  to  this  problems.  And  the  Chair 
wishes  to  commend  you  for  a  very  fine  and  very  helpful  statement. 
The  Cliair  will  say  that  it  is  a  particular  pleasure  to  have  an  old 
friend,  one  whom  I  sit  next  to  on  another  committee,  before  this  sub- 
connnittee.  As  I  am  sure  all  are  well  aware,  you  are  one  of  the  most 
able  members  of  the  Interstate  and  Foreign  Commerce  Committee 
and  they  have  decided  there,  in  the  sight  of  the  occupant  of  the  Chair 
of  this  subcommittee,  a  most  enviable  and  courageous  record  and  it 
is  certainly  a  ]:»rivilege  to  welcome  you  here  today. 

Mr.  Moss.  Well,  thank  you,  Mr.  Chairman.  I  intend  to  leave  this 
committee  and  go  downstairs  to  try  to  protect  3'our  interests  in  that 
other  committee  as  we  mark  up  another  bill. 

Mr.  DixoELL.  Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Moss.  Thank  you. 

]\Ir.  DixGELL.  Thank  you  so  much. 

The  Chair  is  happy  to  welcome  at  this  time  a  very  distinguished 
practitioner  in  the  antitrust  field,  a  former  Chairman  of  the  Federal 
Trade  Commission,  and  very  distinguished  one,  one  for  whom  the 
Chairman  has  considerable  respect  and  regard,  Mr.  Earl  Kintner.  Mr. 
Kintner,  it  is  certainly  good  to  have  you  here.  The  Chair  notes  that 
you  hiwe  someone  Avith  you.  If  you  would  identify  him  for  the  record, 
we  will  be  happy  to  recognize  j^ou  for  such  statements  as  you  may  wish 
to  give. 

TESTIMONY  OF  EARL  W.  KINTNER.  COUNSEL,  NATIONAL  ASSOCI- 
ATION OF  RETAIL  DRUGGISTS,  ACCOMPANIED  BY  JACK  L.  LAHR 

Mr.  Kintner.  Thank  you,  Mr,  Chairman.  I  am  accompanied  by 
my  law  partner,  Mr.  Jack  L.  Lahr,  who  has  for  many  years  worked 
with  me  on  the  legal  problems  of  the  corner  drugstore. 

I  am  here  in  my  capacity  as  Washington  counsel  of  the  National 
Association  of  Retail  Druggists,  which  welcomes  the  invitation  of 
•your  subcommittee  on  the  Robinson-Patman  Act  of  1936 — its  rationale, 
implementation,  and  enforcement. 

The  NARD  is  a  trade  association  of  apioroximately  36,000  independ- 
ent retail  druggist  owners,  filling  approximately  75  percent  of  out- 
of-hospital  prescriptions  throughout  the  United  States.  XARD  rep- 
resents small  business,  in  the  sense  that  its  members  constitute  owner- 
operated  neighborhood  drugstores  engaged  in  competition  not  only 
with  each  otlier,  but  with  large  drug  chains,  and  in  many  areas,  gro- 
cery chains  which  have  added  prescription  departments.  This  is  cou- 
pled with  emerging  intertype  competition  in  varying  degrees  from 
such  governmental  programs  as  those  of  tlie  Office  of  Economic  O])- 
portunity,  union  pharmacy  programs,  mail  order  prescription  drug 
organizations,  and  over  the  years,  physician  dispensing  of  drugs. 

The  business  of  XARD  members  is  twofold :  (1)  selling  prescription 
drug  needs  of  the  consumer  and  (2)  selling  "up-front""  product  lines 
varying  from  over-the-counter  health  and  beauty  aids,  to  a  range  of 
general  consumer  goods.  The  first  category  constitutes  a  public  trust, 
as  pharmacists  are  highly  trained  professional  personnel,  subject  to 
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state  licensing  requirements  and  standards  comparable  to  other  pro- 
fessions. The  second  category  constitutes  general  retail  business  ac- 
tivity. Both  categories  involve  the  resale  of  products  which  common- 
ly fall  within  the  jurisdictional  standards  of  the  Robinson-Patman 
Act. 

The  functional  role  of  NARD  members  in  the  drug  industry  con- 
stitutes an  illustration  of  economic  imbalance,  to  the  extent  that  the 
sellers  to  NARD  members  are  of  considerably  greater  economic  size 
than  are  the  druggists'  chain-store  competitors.  Whether  it  is  a  drug 
wholesaler  selling  in  trading  areas  defined  by  cities  or  larger,  or  drug 
manufacturers  with  a  national  distribution,  the  retail  druggist  with 
its  tradiing  area  defined  by  neighborhoods,  and  its  annual  average 
gross  income  in  six  figures,  is  no  economic  match.  In  Robinson-Pat- 
man  parlance,  the  NARD  members  lack  the  economic  power  to  secure 
price,  service  and  allowance  concessions  from  sellers.  Rather  they  are 
the  competition  which  is  discriminated  against,  to  the  extent  price, 
service,  and  promotional  allowance  discrimination  takes  place  in  the 
drug  industry. 

We  have  therefore  a  situation  where  independent  retail  druggists 
stand  much  like  the  independent  grocers  of  the  1930's  in  terms  of  being 
potential  benefactors  of  vigorous  and  even-handed  enforcement  of  the 
Robinson-Patman  Act. 

Over  the  years,  there  has  been  developed  a  considerable  body  of 
criticism  of  the  Robinson-Patman  Act,  both  from  the  standpoint  of 
statutory  language  and  policy  goals,  as  well  as  the  FTC  enforcement 
policies.  Most" recently,  the  Neal  ^  and  Stigler  -  Reports,  and  to  a  lesser 
degree  the  American  Bar  Association  Commission  Report  on  the  FTC  ^ 
have  leveled  such  criticism  at  the  act  itself,  as  well  as  its  enforcenient 
by  the  Commission.  In  this  light,  it  will  be  useful  to  assess  experience 
of  the  independent  retail  drug  industry  under  the  act. 

First  of  all,  the  act  has  functioned  in  the  drug  industry  primarily  to 
prevent  national  manufacturers  from  providing  price,  service  and  al- 
lowance price  discriminations  to  favored  buyers,  most  commonly  the 
direct-purchasing  retail  drug  chain.  This  deterrence  is  consistent  with 
the  basic  congressional  purpose  for  enacting  the  Robinson-Patman  Act. 

NARD's  experience  has  been  that  drug  manufacturers  and  whole- 
salers are  keenly  aware  of  the  requirements  of  the  Robinson-Patman 
Act,  which  has  engendered,  in  large  measure,  compliance  with  the  act. 
The  most  conspicuous  exception  in  recent  years  has  arisen  in  efforts 
to  grant  discriminatory  price  concessions  to  institutional  health-care 
resellers  to  the  public.  This,  it  must  be  acknowledged,  is  a  new  and 
emerging  form  of  competition  in  the  retail  drug  industry. 

Second,  if  anything,  the  independent  retail  druggists  of  the  United 
States  have  suffered  from  insuiRcient,  misdirected  or  sporadic  enforce- 
ment of  the  Robinson-Patman  Act. 

During  the  period  from  April  1967  to  April  1968,  this  committee, 
under  your  able  chairmanship,  Mr.  Dingell,  conducted  extensive  hear- 

1  White  House  Ta.sk  Force  Report  on  Antitrust  Policy,  July  5,  1968  (released  May  21, 
1969!),  reprintert  nt  No.  411  ATRR.  May  27,  196S.  See  p.  291. 

3  Report  of  Nixon  Tasli  Force  on  Productivity  and  Competition  reprinted  at  No.  413 
ATRR  X-1.  .Tnne  10.  1.9«9.  See  p.  271. 

a  Report  of  the  ABA  CommLssion  to  Study  the  Federal  Trade  Commission,  reprinted  at 
No.  427  ATRR,  Seqitember  16,  1969.  See  p.  333. 
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ings  which  involved  Robinson-Patman  problems  and  enforcement  in 
the  drug  distribution  industry.  The  committees  recommendations  were 
strong  and  unequivocal  that  more  vigorous  enforcement  of  the  Robin- 
son-Patman Act  by  the  FTC  was  necessary  ^ — and  I  quote  in  a  foot- 
note a  statement  from  your  report  which  I  ask  be  made  a  part  of  the 
record  here 

Mr.  DiNGELL.  Without  objection,  so  ordered. 

Mr.  KiNTNER  (continuing).  Particularly  with  repsect  to  drug  price 
discriminations  favoring  non-Government  health-care  institutions 
competing  in  the  marketplace  with  community  drugstores.^  A  fair 
reading  of  this  testimony  and  the  committee  report  dramatically  illus- 
trates how  huge  discriminatory  price  concessions  to  upward  of  50 
percent,  have  been  granted  in  multiple  trading  area  ^  renderin  it  vir- 
tually impossible  for  disfavored  retail  druggists  to  engage  in  precsrip- 
tion  drug  price  competition. 

There  is  no  public  record  of  Commission  action  against  even  the 
most  flagrant  offenders.  In  California,  the  State  legislature  moved 
ahead  on  its  own  and  enacted  legislation  effective  January  1, 1969,  gen- 
erally aimed  at  curbing  State  health-care  institutional  drug  purchases 
which  ''are  not  available  on  the  same  terms  and  conditions  to  all  pro- 
viders of  prescription  services."  *  The  latter  is  a  quote,  and  I  cite  in  a 
footnote  the  references  to  the  law. 

The  California  development  is  interesting  because  tliis  State  legis- 
lature was  confronted  with  a  prescription  drug  price  discrimination 
problem  in  the  econmoic  climate  of  the  late  1960's,  not  the  depression 
era  of  193(5  when  the  Robinson-Patman  Act  was  enacted. 

Third,  the  importance  of  the  Robinson-Patman  Act  to  small  busi- 
ness has  been  dramatically  underscored  by  the  Supreme  Court  in  its 
landmark  decisions  in  the  Fred  Meyer  ^  case  and  in  Perkins  v.  Stand- 
ard Oil  Company.^ 

I  predicted  in  my  public  speeches  that  Fred  Meyer  would  become 
the  law  of  the  land,  and  I  was  highly  pleased  that  the  Supreme  Court 
did  make  it  the  law  of  the  land.  I  think  it  is  a  landmark  decision  which 
will,  if  properly  followed,  result  in  a  much  better,  more  practical 
enforcement  of  sections  2(d)  and  (e)  of  the  Robinson  Patman  Act. 
And  in  Perkins  v.  Standard  Oil,  I  had  the  privilege  of  taking  that  case 

1  "More  vigorous  action  Is  required  at  the  earliest  possible  time  on  the  part  of  the 
Federal  Trade  Commission  to  enforce  the  Robinson-Patman  Act  and  other  statutes  adminis- 
tered l>.v  it  If  small  business  drusj  wholesalers  and  retail  pharmacists  are  to  continue  their 
Important  role  in  serving  the  Nation's  health  needs."  H.R.  1983,  90th  Congress,  2d  sess., 
"Small  Business  Problems  in  the  Drug  Industry"  (House  Select  Committee  on  Small 
Business,  p.  77,  December  1968)   (herein  "1968  House  Small  Business  Committee  Report"). 

2  1968  House  Small  Business  Committee  Report ;  e.g.,  pp.  77-79. 
^Ihid. 

*  Deerings  California  Welfare  and  Institutions  Code  §  14053.5,  chapter  1237  approved 
August  12,  1968. 

"*  *  *  [T]he  term  'prescribed  drug'  shall  not  Include  any  drug  which,  because  of  differ- 
ing prices  charged  by  the  manufacturer  on  a  discriminatory  basis  or  discriminatory  refusal 
to  sell  by  the  manufacturer,  or  both.  Is  not  available  on  the  same  terms  and  conditions  to 
all  providers  of  prescription  services,  or  any  drug  which  is  found  to  be  overpriced  in  com- 
parison to  another  drug  which  has  an  equivalent  therapeutic  effect,  unless  the  director 
determines  that  the  drug  is  vital  to  the  program  and  no  acceptable  substitute  is  avail- 
able.  •    *    • 

"Nothing  in  this  section  shall  be  construed  to  apply  to  quantity  or  other  non-iiisfrlml' 
natory  discounts  available  on  the  same  terms  and  conditions  to  all  providers  of  proscription 
services,  to  sales  by  competition  bidding  to  Federal,  State,  or  local  governmental  agencies, 
or  to  sales  to  wholesalers  so  long  as  the  manufacturer  does  not  require  or  im'uce  the 
wholesaler  to  make  the  drug  available  other  than  on  the  same  terms  and  conditions  to  all 
providers  of  prescription  services." 

s  Federal  Trade  Cotnmission  v.  Fred  Meuer,  Inc.,  390  U.S.  341  (1968). 

«  U.S.  — ,  1969  CCH  Trade  Cases  §  72.822. 
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to  the  U.S.  Supreme  Court,  of  arguing  it,  and  seeing  again  a  doctrine 
nail  down  the  hiw  which  I  think  is  completely  consistent  with  the 
purpose  and  intent  of  the  Robinson-Patman  Act. 

These  cases  have  settled  the  proposition  that  liability  for  price  al- 
lowance discrimination  is  not  avoided  by  the  existence  of  an  inter- 
mediary purchaser-reseller  in  the  distribution  chain.  An  underlying 
rationale  for  these  decisions  is  the  Supreme  Court's  translation  of 
congressional  policy  objectives  in  the  1036  act  to  insure  that  small 
business  purchasers  are  given  practical  safeguards  from  discrimina- 
tory price  or  allowance  programs  of  manufacturers.  The  Court  re- 
jected the  opportunity  for  narrow  construction  of  the  statute,  and  this 
rejection  should  not  be  lightly  disregarded  by  critics  of  the  act.  More- 
over, the  Commission's  1969  Guides  for  Advertising  and  Promotional 
Allowances  ^  constitute  a  constructive  job  in  providing  industry  with 
realistic  and  workable  procedures  for  insuring  reasonable  equality  of 
promotional  benefits.  It  was  my  privilege  in  my  capacity  as  Washing- 
ton Counsel  for  the  National  Association  of  Wholesale  Druggists  to 
offer  and  have  accepted  rather  extensive  suggestions  on  these  guides, 
which  were  developed  by  the  Federal  Trade  Commission.  I  think 
these  guides  represent  one  of  the  best  jobs  that  that  trade  commission 
has  done  in  the  past  8  years  for  small  business,  and  I  hope  prayerfully 
that  the  guides  will  be  enforced  by  the  trade  commission  and  adhered 
to  by  American  business,  because  I  think  that  adherence  to  those 
guides  will  benefit  both  large  as  well  as  medium  and  small  size  business. 

Fourth,  NARD  continues  to  give  its  strongest  support  to  vigorous 
enforcement  of  the  Rolnnson-Patman  Act.  NARD  believes,  witli  many 
other  groups  composed  of  individual  small  business,  that  the  Robinson- 
Patman  Act  has  been  a  primary  factor  in  preserving  such  small  busi- 
ness in  the  American  economy,  and  that  this  act's  continuation  is 
essential  to  the  future  existence  of  small  business.  NARD  is  opposed 
to  statutory  revision  which  would  have  the  effect  of  weakening  the 
act.  FTC  Commissioner  Maclntyre  made  a  recent  statement  to  the 
effect  that  the  critical  Robinson-Patman  studies  are  "curiously  de- 
void of  empirical  data  to  support  the  position  that  the  law  should  be 
revised.- 

This  is  sound  observation  from  a  national  antitrust  expert  who  has 
been  engaged  either  in  enforcement,  study,  or  official  interpretation 
of  the  act  for  nearly  40  years-  His  opinions  in  this  respect  deserve  care- 
ful consideration. 

Mr.  Chairman,  I  am  aware  of  the  fact  that  part  of  this  subcom- 
mittee's interest  lies  in  eliciting  detailed  views  on  criticism  of  the 
Robinson-Patman  Act  in  such  developments  as  the  Neal  report  and 
the  Stigler  report.  I  have  promised  your  staff  to  testify  at  a  later 
date  this  fall  in  an  individual,  public-service  capacity  on  the  Robin- 
son-Patman Act.  At  that  time  I  will  address  myself  to  these  and  re- 
lated matters  involving  the  role  of  price  discrimination  law  in  the 
larger  context  of  antitrust  enforcement,  and  congressional  objectives. 
And  I  might  add  that  I  will  be  prepared  by  that  time,  if  I  can  find 
the  hours,  and  I  think  I  can  and  must,  to  testify  in  detail  on  pro- 

1  1  CCH  Trade  Rpjr.  Rep.  §  4003  (1969). 

-  Maolntyre  "The  Public  Policy  of  the  Robinson-Patman  Act  .  .  ."  before  the  Federal 
Bar  Association,  p.  7,  (Sept.  5,  1960). 
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posed  ameiidnients,  many  of  wliicli  I  believe  are  designed  to  strip  the 
act  of  its  value  to  the  small  businessmen  of  America,  and  which  would 
have  tlie  effect  of  completely  nullifying  the  Robinson-Patman  Act. 
I  do  not  believe  that  competitive  free  enterprise  in  this  country  can 
exist  without  an  act  such  as  the  Robinson-Patman  Act.  If  you  repeal 
it,  you  will  have  to  pass  another  one  tomorrow.  And  it  will  be  a 
stronger  act,  I  can  promise  you,  if  I  understand  the  needs  and  the 
wants  of  small  business.  And  I  might  add  that  in  my  opinion  many 
big  business  executives,  some  of  wliom  I  have  as  clients,  also  feel 
that  this  law  is  needed,  not  only  for  tlieir  protection  but  for  the  pro- 
tection of  the  small  businessmen  who  constitute  the  backbone  of  our 
economy. 

Mr.  DiNGELL.  Mr.  Potvin. 

Mr.  PoTviN.  Mr.  Kintner,  it  would  be  helpful,  I  think,  for  the  record 
if  I  could  impose  upon  you  hopefidly  without  entering  into  the  sanctity 
of  your  client-attorney  relationship,' would  this  include  both  sellers  and 
buyers  among  the  larger  businesses  ? 

Mr.  Kintner.  Yes,  indeed.  I  think  that  many  large  corporate  enter- 
prises today,  with  an  eye  on  their  marketing  structure  and  the  fact  that 
so  much  of  that  marketing  of  their  products  is  done  through  small 
business,  feel  that  it  is  essential  to  maintain  fairness  in  that  market- 
place. And  the  Robinson-Patman  Act  was  designed  to  do  just  that.  I 
realize  that  many  of  the  members  of  the  antitrust  bar  do  not  share  my 
views.  I  am  glad  to  be  the  lonely  person  on  this  issue,  if  this  be  the  case, 
and  I  will  be  happy  to  devote  as  many  hours  of  my  time  and  the  time 
of  my  associates  as  are  necessary  to  properly  prepare  for  any  ques- 
tions that  you  may  ask  me  later  on  in  your  hearings  with  respect  to 
this  law. 

Mr.  DixGELL.  Mr.  Kintner.  as  the  chairman  of  this  subcommittee, 
I  want  to  express  particularly  the  pleasure  that  you  were  able  to  be 
with  us  this  morning.  I  remember  the  distinguished  service  that  you 
performed  in  the  Federal  Trade  Commission.  I  am  particularly 
pleased  that  you  have  agreed  to  return  at  a  time  later  because  as  this 
committee  goes  forward  into  its  study  of  not  only  Robinson-Patman 
but  related  antitrust  matters,  and  the  enforcement  of  not  only  Robin- 
son-Patman but  other  antitrust  laws,  and  as  these  matters  affect  small 
business  and  of  course  large  business,  too,  there  will  be  many  questions 
that  will  arise  that  you  with  your  particular  expertise  will  be  able  to 
be  especially  helpful  to  this  committee  and  to  the  record.  So,  I  am 
particularly  pleased  that  you  will  be  returning. 

I  wish  to  commend  you  for  a  very  helpful  statement.  And  I  am 
sure  the  members  of  the  committee  have  some  questions  which  they 
would  like  to  direct  to  you  at  this  time. 

Mr.  Conte. 

Mr.  CoNTE.  I  want  to  join  with  the  chainnan  in  complimenting 
Mr.  Kintner  for  coming  here  today,  for  the  contributions  that  he  has 
made  before  this  committee  on  previous  occasions  and  for  the  fine 
service  that  he  has  rendered  as  chairman  of  the  FTC  in  the  Eisenhow^er 
administration.  We  all  admire  his  record  down  there. 

I  have  some  general  questions.  Now,  I  didn't  know  you  were  coming 
back,  but  if  any  of  these  you  feel  should  be  asked  at  a  later  date,  fe^l 
free  to  postpone  them. 
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Mr.  KixTNER.  I  would  be  happy,  Mr.  Conte,  to  respond  this  morning. 
If  I  feel  that  I  would  prefer  to  answer  it  after  further  work,  I  will 
say  so. 

Mr.  CoNTE.  I  will  leave  it  to  your  discretion. 

Mr.  KiNTNER.  All  right. 

Mr.  CoNTE.  In  your  book,  "An  Antitrust  Primer,''  after  noting  that 
the  Robinson-Patman  Act  is  controversial  and  complex  you  go  on  to 
state,  and  I  quote,  "If  we  did  not  have  a  Robinson-Patman  Act,  it 
would  be  necessary  to  invent  one." 

Would  you  explain  w^hat  your  thinking  was  here? 

Mr.  KiNTNER.  My  thinking  is  that  in  the  context  of  the  economy 
in  the  1930's,  this  act  was  absolutely  essential  in  order  to  prevent  the 
further  erosion  of  independent  small  business,  and  that  in  the  context 
of  the  1960's  and  1970's  we  have  the  same  problem,  and  that  if  we 
did  not  have  the  Robinson-Patman  Act  we  would  have  to  turn  our 
hands  to  inventing  something  equally  as  effective,  if  not  more  effective. 

I  have  told  the  members  of  the  bar  who  do  not  share  my  strong 
feelings  toward  the  necessity  of  having  a  Robinson-Patman  Act  that 
if  they  ever  succeed  in  persuading  the  Congress  to  turn  its  liand  to 
any  substantial  amendment  of  tlie  Robinson-Patman  Act,  those 
amendments  as  they  finally  are  passed  by  the  Congress  will  end  up  in 
strengthening  the  act,  not  in  stripping  the  act  of  its  effectiveness,  as 
some  of  my  colleagues  in  the  bar  believe  should  be  done. 

Mr.  CoNTE.  Well,  you  are  familiar  with  the  criticism  leveled  at 
the  act,  that  many  people  feel  it's  anticompetitive.  How  do  you  feel 
about  these  charges  that  are  continually  leveled  at  it  ? 

Mr.  KiNTNER.  Mr.  Conte,  the  Sherman  Act  is  anticompetitive.  It 
was  designed  to  keep  the  trusts  and  others  who  were  engaged  in  con- 
duct that  up  to  that  time  was  highly  immoral  but  not  then  unlaw- 
ful, from  engaging  in  such  conduct  to  the  injury  of  the  capitalistic 
free  enterprise  system  under  which  this  country  had  flourished.  And 
to  that  extent  all  antitrust  law  is  anticompetitive  because  it  pre- 
vents the  kind  of  dog-eat-dog  competition,  and  anticompetitive  agree- 
ments we  see  characterizing  some  of  the  European  economies  and 
cartels — economies  that  have  not  flourished  as  well  as  we  have  here. 
The  antitrust  laws  lay  down  ground  rules  which  are  reasonable  and 
which  are  designed  to  preserve  free  enterprise  and  encourage  compe- 
tition in  this  country.  And  I  see  nothing  basically  inconsistent  about 
the  fact  that  the  Robinson-Patman  Act,  too,  is  designed  to  put  cer- 
tain brakes  on  certain  kinds  of  competitive  conduct  which  the  Con- 
gress has  felt  was  not  to  the  benefit  of  that  competition,  and  not  to 
the  larger  benefit  of  the  American  system  of  private  enterprise.  I 
recognize  that  the  Robinson-Patman  Act  does,  with  exceptions,  inhibit 
sellers  from  engaging  in  price  favoritism  among  competing  buyers. 
But  to  me  the  law  is  right  in  that  it  at  least  gives  all  who  start  the  com- 
petitive price  race  a  fair  break,  a  fair  chance. 

Mr.  CoNTE.  Many  critics  including  the  Neal  and  Stigler  studies 
charge  that  the  act  has  led  to  price  rigidity,  thus,  preventing  cheaper 
prices  to  the  consumer,  and  that  it's  impairing  the  development  of 
new^  methods  of  distribution  and  marketing.  The  Kirkpatrick  report 
also  finds  certain  enforcement  of  this  act  by  the  FTC  has  been  detri- 
mental to  the  consumer  by  tending  to  suppress  price  competition  and 
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deter  experimentation  with  new  nnd  more  efficient  methods  of  distri- 
bution. Could  you  comment  on  these  claims  and  what  is  the  overall 
effect  of  the  act  in  your  belief  on  the  consumer  ? 

Mr.  KiNTNER.  I  think  the  act,  to  the  extent  that  it  protects  the 
competitive  private  enterprise  system,  which  it  most  certainly  does 
in  my  judgment,  can  only  aid  the  American  consumer.  These  criticisms 
have  been" often  raised  both  by  lawyers  and  economists.  I  would  like 
to  see,  as  Commissioner  Maclntyre  indicated,  the  empirical  data  on 
which  the  criticisms  are  based.  I  frankly  do  not  believe  that  such  data 
does  exist  or  else  it  would  have  been  brought  forward. 

Mr.  CoNTE.  Well,  another  criticism  there  is  that  the  act  condemns 
all  price  discriminations  as  anticompetitive,  and  thus,  fails  to  distin- 
guish between  price  discrimination  which  destroys  competition  and 
price  discrimination  which  promotes  it.  The  Kirkpatrick  report,  for 
example,  recommends  that  FTC  focus  enforcement  of  the  act  on 
instances  in  which  injury  to  competition  is  clear.  Do  you  have  any 
opinion  concerning  this  ? 

Mr.  KiNTNER.  1  will  answer  that  later  in  more  detail,  but  I  will  say 
to  you  that  when  a  small  businessman  is  going  down  the  drain  it 
doesn't  matter  to  him  too  much  whether  he  is  the  one  who  is  targeted 
in  on.  or  whether  his  class  is  the  one  that  is  being  targeted  in  on.  It 
doesn't  matter  whether  the  target  is  him  and  half  a  dozen  competi- 
tors or  him  alone.  He  is  the  one  who  bleeds.  And  the  law  is  designed 
to  protect  him  as  well  as  competition  generally. 

I  think  that  this  criticism  of  the  act  is  perhaps  a  misguided  way  of 
suggesting  we  h-houkl  have  s\ich  an  enforcement  policy  as  Avill  purge 
the  act  of  its  effectiveness. 

Mr.  CoNTE.  The  Kirkpatrick  report  also  concluded  that  there  is  a 
widespread  uncertainty  among  businessmen  and  their  advisers  as  to 
how  to  comply  with  the  statute.  Now  you  are  an  expert  in  this  field. 
Do  you  find  this  to  be  a  valid  claim  ? 

Mr.  KiKTXER.  I  have  been  advising  business  for  8  years  now  since 
I  left  the  Trade  Commission,  including  some  very  large  corporations, 
on  the  Robinson-Patman  Act.  I  guess  I  am  one  of  the  senior  partners 
in  these  large  law  firms  Mr.  Patman  was  speaking  of,  but  I  have  never 
had  any  problem  in  advising  any  businessman  how  to  comply  with  the 
Robinson-Patman  Act,  and  I  will  say  further  that  if  they  took  my  ad- 
vice they  liad  no  problems  of  living  with  the  law  and  continuing  to 
make  a  good  profit. 

Mr.  CoxTE.  And  as  a  former  member  of  the  FTC  would  you  agree 
with  the  recommendations  of  the  Kirkpatrick  report  that  the  FTC 
should  undertake  a  new  vigorous  approach  to  consumer  fraud. 

Mr.  KixTNER.  I  would  agree  with  that,  and  I  hope — I  am  just  sorry 
since  I  have  a  high  regard  for  most  of  the  gentlemen  if  not  all  the  gen- 
tlemen, on  the  American  Bar  Association  panel,  I  am  just  sorry  that 
they  did  not  at  the  same  time  suggest  that  we  must  have  a  vigorous 
enforcement  at  the  agency  of  the  Robinson-Patman  law.  I  think  that 
this  has  been  one  of  the  problems  at  the  Trade  Commission  during  the 
past  8  years,  tliat  there  has  not  been  enough  enforcement  of  the  Robin- 
son-Patman Act. 

Xow,  I  recognize  some  of  the  philosophical  differences  that  have  torn 
the  Commission  asimder  during  those  8  years,  I  appreciate  them.  I 
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faced  some  of  them  when  I  was  General  Counsel  of  the  Commission 
and  later  as  Chairman  of  the  Commission.  And  I  understand  this  and 
appreciate  it.  But  I  do  feel  that  the  Trade  Commission  with  all  the 
other  fine  contributions  that  it  has  made  during  the  past  8  years,  could 
very  well  have  made,  and  should  have  made,  a  greater  contribution 
toward  enforcement  of  the  Robinson-Patman  Act. 

Mv.  CoNTE.  So  you  think  that  there  is  room  here  for  improvement 
in  both  areas  ? 

Mr.  KiNTNER.  I  most  certainly  do,  Mr.  Conte. 

jNIr.  Conte.  One  of  tlie  things  I  read  over  the  weekend  that  bothered 
me  a  great  deal  was  a  claim  that  tiie  FTC  was  not  bringing  in  young 
lawyers  fresh  out  of  law  school,  but  was  bringing  in  older  men  who 
were  looking  more  for  security  and  were  not  as  competent  as  maybe  the 
type  of  lawyers  that  could  have  been  obtained  in  the  market.  I  am 
paraphrasing  this.  On  page  34  the  ABA  report  says : 

Nevertheless,  it  is  our  impression  that  there  are  too  many  instances  of  in- 
competence in  the  agency  particularly  in  the  senior  staff  positions. 

Now,  you  have  worked  down  there.  You  were  chief  legal  counsel,  then 
Chairman,  and  now  you  have  had  8  years  to  observe  the  FTC  after 
you  have  been  out.  Are  we  weak  in  this  particular  area  and  can  it  be 
strengthened? 

Mr.  Kintnee.  In  some  respects,  in  my  judgment,  the  Commission  is 
weak  at  the  senior  supervisory  level.  I  think  the  greatest  problem  they 
have  had  down  there  is  that  the  staff  has  not  received  the  guidance  of  a 
unified  commission  at  the  top  and  this  has  discouraged  some  of  these 
senior  people  from  doing  the  job  as  they  would  like  to  do  it.  And,  I 
miglit  add,  that  it  has  be^n  a  monumental  discouragement  to  the  rank 
and  file  of  the  staff.  I  told  the  American  Bar  Association  Commission, 
with  whom  I  spent  a  good  part  of  an  afternoon,  that  I  thought  that 
on  the  whole  there  was  no  more  able  legal  staff  in  Government,  except 
perhaps  in  the  Department  of  Justice,  than  at  the  Federal  Trade  Com- 
mission, generally  speaking.  And  I  feel  that  some  of  the  finest  expertise 
in  that  agency  resides  in  some  of  these  older  lawyers  that  may  be  the 
target  here.  And  to  that  extent,  if  they  were  the  target,  the  report  was 
not  quite  fair. 

Mr.  Conte.  Thank  you,  Mr.  Chairman.  Thank  you,  Mr.  Kintner. 

Mr.  DiNGELL.  Mr.  Horton, 

Mr.  HoRTON.  Mr.  Chairman,  I  just  have  one  question  because  I  would 
like  to  reser\e  the  right  to  ask  general  questions  in  accordance  with 
your  suggestion  about  coming  back  later.  As  you  could  tell  from  my 
exchange  with  Mr.  Patman  today,  there  are  some  areas  in  which  I  dis- 
agree with  him  and  I  would  like  to  go  into  some  detail  with  you  par- 
ticularly in  those  areas. 

On  page  4  of  your  testimony  you  have  said : 

Second,  if  anything,  the  independent  retail  druggists  of  the  United  States  have 
suffered  from  insufficient,  misdirected  or  sporadic  enforcement  of  the  Robinson- 
Patman  Act. 

I  would  just  like  to  ask  you  if  you  could  spell  out  some  of  the  specifics 
for  that  statement?  Perliaps  you  miglit  want  to  do  it  by  way  of  a  revi- 
sion at  a  later  date,  but  I  think  it  wtmld  be  helpful  for  us  to  have  some 
specific  instances  to  support  that  general  statement. 
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Mr.  KiNTXER.  We  testified  on  behalf  of  the  retail  druggists  at  your 
1967-68  hearings  in  some  detail,  and  brought  to  the  committee's  atten- 
tion many  instances  which  we  felt  should  be  subject  to  corrective  action 
at  the  hands  of  the  Federal  Trade  Commission. 

Mr.  HoRTON.  I  am  not  on  that  subcommittee,  so  I  am  not  personally 
familiar  with  those  hearings,  but  I  think  it  would  be  helpful  if  we  had 
that  infonnation  perhaps  repeated  here.  This  is  a  new  and  special  sub- 
committee. 

Mr.  IviNTNER.  I  would  ajjpreciate  it,  Mr.  Horton,  in  light  of  your 
question  if  earlier  testimony  that  I  gave  before  this  committee  in  con- 
nection with  prior  Robinson-Patman  hearings  could  be  made  a  part 
of  the  record  at  tliis  point  because  that  testimony  did  spotlight  specific 
problem  areas.  And  as  I  understand  it,  the  staff  of  the  Trade  Commis- 
sion attended  such  hearings  and  were  asked  by  the  committee  to  take 
account  of  these  specific  instances  that  we  brought  to  the  attention  of 
the  committee. 

Mr.  Horton.  Well,  could  we  ask  that  you  provide  us  with  the  infor- 
mation as  to  whicli  portions  of  the  hearings  should  be  included  so  that 
we  can  have  you  control  what  goes  in  here?  And  then,  Mr.  Chairman, 
I  would  like  to  ask  that  that  be  included  in  the  record  at  this  point. 

Mr.  DixGELL.  If  there  is  no  objection,  the  Chair  will  direct  the  staff 
to  consult  with  Mr.  Kintner  to  ascertain  the  appropriate  portions  of 
his  previous  testimony  that  he  would  like  to  have  inserted.^ 

Mr.  Kintner.  I  would  have  to  take  this  up  with  Mr.  Potvin,  who  is 
in  my  estimation  one  of  the  most  able  committee  counsel  who  ever  came 
to  this  Hill. 

Mr.  DiNGELL.  This  is  a  judgment  in  which  the  Chair  enthusiastically 
agrees. 

Mr.  CoNTE.  The  minority  feels  the  same  way. 

Mr.  HoRTON.  Very  competent. 

Mr.  CoNTE.  Amen. 

Mr.  HoRTON.  That  will  cost  you  a  little  Gregg. 

INIr.  DiNGELL.  Mr.  Kintner,  the  Chair  is  going  to  recognize  Mr.  Pot- 
vin at  this  time  for  such  questions  as  he  chooses  to  ask. 

Mr.  Potvin. 

Mr.  Potvin.  ]Mr.  Kintner,  first  of  all,  I  would  like  to  express  in  turn 
my  profound  admiration  for  the  decisions  you  were  successful  in  get- 
ting in  your  handling  of  the  Perkins  case.  It  is  a  perfectly  monumental 
type  of  landmark  decision.  You  are,  I  am  sure,  aware  of  and  familiar 
with  the  specific  language  presented  by  the  so-called  Neal  task  force. 

Mr.  Kintner.  Yes,  I  am.  I  have  been  living  with  those  two  reports, 
particularly  the  Neal  and  the  Stigler  reports.  I  think  the  ABA  report 
was  far  more  fair  than  those  two. 

Mr.  Potvin.  A  judgment  that  would  be  hard  not  to  join  in,  by  the 
way. 

Could  you  describe  for  the  subcommittee  what  the  Neal  proposal 
would  do  to  Perkins? 

Mr.  Kintner.  The  Neal  proposal  would  nullify  the  Supreme  Court's 
decision,  in  a  word. 

Mr.  Potvin.  It  would  absolutely  extirpate  it  as  though  it  had  never 
happened. 

Mr.  Kintner.  And  I  have  no  doubt  but  what  that  was  intended. 


1  For  a  complete  synopsis  of  the  full  record,  referred  to  by  Congressman  Horton  and 
Mr.  Kintner.  see  "Small  Business  Problems  in  the  Drug  Industry,"  H.  Rept.  19S3,  90th 
Cong.,  2d  sess. 
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Mr.  PoTviN.  Mr.  Kintner,  as  the  chairman  pointed  out  in  his  open- 
ing statement,  there  is  a  sort  of  cyclical  effect  in  these  attacks  on 
Kobinson-Patman.  They  come  and  they  go.  They  wane  and  they  re- 
build. Would  it  be  fair  to  believe  that  the  great  progress  made  by  the 
Supreme  Court  in  sort  of  resolving  some  of  the  more  difficult  issues 
here  in  both  the  Meyer  case  and  the  Perkins  case  is,  in  fact,  at  least  one 
of  the  root  causes  for  the  intensity  of  the  present  attack. 

Mr.  Kintner.  I  am  sure  this  is  so.  The  bar  and  certain  economists 
of  a  particular  school  have  not  been  unmindful  of  the  fact  that  courts 
in  recent  years  have  leaned  toward  a  practical,  a  realistic  interpre- 
tation of  the  Kobinson-Patman  Act  so  that  businessmen  could  live 
with  the  law  and  understand  their  responsibilities  under  the  law  and 
comply  with  it.  I  think  that  as  the  bar  becomes  more  sophisticated 
in  this  law — and  it  is  not  a  perfect  law — I  recognize  that — as  they 
understand  it,  they  are  better  able  to  advise  their  clients  how  to 
comply  with  it.  And  I  see  a  growing  body  of  legal  experts  in  the 
area  of  Robinson-Patman  law  which  is  capable  of  teaching  American 
business  how  to  comply  with  the  law,  how  to  live  well  within  both 
its  letter  and  its  spirit. 

I  might  add  I  have  every  intention  of  helping  to  create  more  of 
those  experts.  I  have  in  page  proof  a  Robinson-Patman  Primer,  which 
deals  solely  with  the  law  and  which  I  hope  my  colleagues  in  the  bar 
will  buy  as  well  as  they  bought  my  Antitrust  Primer.  I  don't  know 
if  the  Japanese  will  find  it  necessary  to  translate  the  Robinson- 
Patman  Primer  as  they  did  the  Antitrust  Primer.  But  I  hope  they 
do  because  I  understand  the  primer  is  selling  very  well  in  Japan. 

Mr.  Pot\t:n.  If  you  will  excuse  me  for  putting  it  this  way,  Mr. 
Kintner,  I  have  the  impression  that  some  of  the  self-styled  Robinson- 
Patman  experts  around  the  country  because  of  its  title,  that  is,  it  being 
a  primer,  may  be  buying  it  in  unmarked  brown  wrappers.  I  would 
not  be  a  bit  surprised.  [Laughter.] 

Mr.  Kintner.  That  could  well  be,  sir.  They  bought  20,000-odd 
copies  of  it.  [Laughter.] 

Mr.  DiNGELL.  Mr.  Kintner,  the  Chair  is  concerned  about  some  of 
the  things  that  I  have  been  observing  in  this,  in  the  re])orts  that  have 
been  coming  to  my  attention  regarding  the  Federal  Trade  Commis- 
sion and  other  parts  of  the  antitrust  law  enforcement  apparatus  of  the 
Federal  Government.  I  observed  in  one  of  these  a  ratlier  quaint,  I 
thouglit,  legal  thought — and  this  is,  I  think,  flowing  through  the 
bar  generally — that  tlie  Federal  Trade  Commission  should  pick  and 
choose  those  portions  of  the  law  Avhich  it  chooses  to  enforce.  The 
observation  has  been  made  in  different  places  and  diff'erent  times 
indicating  that,  for  example,  certain  parts  of  the  antitrust  laws  should 
be  disregarded,  other  parts  should  not  be  disregarded  and  should  re- 
ceive emphasis,  that  the  Federal  Trade  Commission  should  switch 
greater  emj^hasis  to  consumer  protection.  I  have  also  observed  in  the 
same  report  that  it  should  reduce  its  em])hasis  on  consumer  protection. 

I  wonder  if  you  have  any  feelings  as  to  what  the  responsibility  of 
an  administrator — such  as  the  Chairman  of  the  Federal  Trade  Com- 
mission—and an  agency,  the  Federal  Trade  Commission,  and  the  vari- 
ous staff  members  of  that  agency  have  with  regard  to  enforcement  of 
the  law.  Is  there  a  doctrine  in  the  law  which  says  that  the  Federal 
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Trade  Commission  maj^  pick  and  choose  such  portions  of  the  law  as  it 
wishes  to  carry  out,  or  does  it  have  a  responsibility  to  faithfully  exe- 
cute and  carry  out  the  laws  of  the  United  States? 

Mr.  ICiNTNER.  Mr.  Chairman,  I  would  like  to  preface  this  by  saying 
that  I  constantly  marvel  at  the  insight  that  you  have  in  this  area  of 
antitrust  law. 

Mr.  DiNGELL.  Thank  you  very  much. 

Mr.  KiNTNER.  Your  question  is  the  $64  question,  to  borrow  a  phrase. 
I  do  not  believe  that  it  is  the  responsibility  of  any  law  enforcement 
agency  to  pick  and  choose  the  laws  which  it  will  enforce.  It  is  the 
responsibility  of  the  agency  to  enforce  as  well  as  it  can  and  with 
justice  and  fairness  all  laws  that  are  laws  of  the  land.  It  is  the  re- 
sponsibility of  the  Congress  to  alter  those  laws,  to  amend,  to  repeal, 
or  to  institute  new  law.  But  once  that  law  is  the  law  of  the  land  I  do  not 
believe  that  the  agency  has  any  choice. 

Now,  I  have  had  a  colloquy  similar  to  this  with  you  before,  Mr. 
Chairman,  and  I  do  believe  that  the  agency  has  certain  responsibili- 
ties in  allocating  its  funds  which  may  result  in  more  or  less  emphasis 
being  placed  on  a  particular  program  within  the  agency.  But  the 
agency  still  must  bring  to  the  attention  of  the  appropriating  authori- 
ties in  the  Congress  its  need  where  a  program  is  suffering  for  lack 
of  manpower  or  lack  of  money,  and  again  the  remedy  lies  here  on  the 
Hill  and  not  in  the  agency.  But  it  is  the  fundamental  responsibility 
of  the  agency  to  scrape  the  bottom  of  the  barrel,  to  go  to  any  lengths, 
whether  it  is  jawbone  enforcement  or  actual  enforcement  to  enforce 
evp'-v  blessed  law  that  is  passed  by  this  Congress. 

Mr.  DiNGELL.  And  not  to  pick  and  choose  those  with  which  they 
might  have  particular  agreement  or  affection ;  am  I  correct? 

Mr.  KiNTNER.  No,  sir.  I  have  small  patience  with  any  commissioner 
of  the  Federal  Trade  Commission  who  says  he  is  philosophically  op- 
loosed  to  a  particular  law  passed  by  the  Congress  and  does  not  want 
to  enforce  it.  I  would  say  that  he  does  not  belong  in  an  official  position 
if  he  feels  that  way.  If  I  felt  that  way  as  a  member  of  the  staff  of  the 
Federal  Trade  Commission  or  as  an  officer  of  the  Trade  Commission, 
I  would  have  resigned  my  job  and  gone  elsewhere  where  my  philo- 
sophical views  would  have  met  with  better  acceptance. 

]Mr.  DiNGEix.  I  am  also  curious  about  your  feelings  and  your  experi- 
ences with  regard  to  a  related  problem  that  the  Federal  Trade  Com- 
mission has  and  the  Congress  has.  For  years  I  have  been  apprehensive 
about  the  problems  that  the  Federal  Trade  Commission  and  the  regu- 
latory agencies  generally  have  in  terms  of  making  their  views  known 
to  Congress,  making  their  needs  known  to  Congress.  It  is  my  experi- 
ence that  the  Congress  rarely  receives  the  fair,  the  open,  and  the 
complete  statement  of  the  views  of  the  regulatory  agencies,  which 
after  all  are  arms  of  Congress.  I  note  that  reports  on  legislation  from 
tlie  regulatory  agencies  must  filter  through  the  Bureau  of  the  Budget. 
I  :'ote  tliat  vearend  renorts  from  regulatory  agencies  must  filter 
through  the  Bureau  of  thr>  Budget.  I  note  that  recommendations  for 
legislative  enactment  must  filter  through  the  Bureau  of  the  Budget. 
I  note  that  the  requests  of  agencies  for  funds  to  carry  out  the  policies 
of  Congress  must  filter  through  the  Bureau  of  the  Budget,  even  though 
these  regulatory  agencies  constitute  arms  of  Congress  and  not  arms 
of  the  executive. 
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I  wonder  if  you  have  had  any  experiences  with  this  situation  and 
if  you  might  not  want  to  give  us  some  comment  wath  regard  to  the 
difficulties  that  afflict  a  chairman  or  a  member  of  a  regulatory  agency 
in  terms  of  bringing  his  views  fairly  to  the  Congress  on  matters  of 
this  kind. 

Mr.  KiNTNER.  Well,  this  is  of  course  a  different  problem.  As  a  law- 
yer you  can  make  a  very  good  brief,  or  develop  a  very  effective  brief, 
for  the  kind  of  review  that  goes  on  at  the  Bureau  of  the  Budget.  And 
on  the  other  hand,  if  you  happen  to  be  the  Chairman  of  the  Federal 
Trade  Commission  you  can  develop  an  equally  good  brief  for  why 
you  shouldn't  be  interfered  with,  why  you  should  come  directly  to  the 
Congress  with  your  proi)osals.  Mayjje  the  vice  lies  in  the  agency  not 
doing  a  proper  educational  job  on  the  Bureau  of  the  Budget.  I  found 
as  Chairman  of  the  Federal  Trade  Commission  during  my  time  that 
the  Bureau  of  the  Budget  was  wholly  sympathetic.  I  found  surjjris- 
ingly  that  there  were  economists  and  other  staff  people  down  there 
who  felt  as  I  did  about  a  proper  enforcement,  a  vigorous  enforcement, 
and  a  fair  enforcement,  of  the  antitrust  laws,  and  they  were  willing 
to  listen  to  my  needs  as  administrator  of  the  Commission.  Maybe  more 
of  this  dialog  needs  to  take  place  between  the  regulatory  agencies  and 
the  Bureau  of  the  Budget.  And  I  note  from  the  press  reports  that  a 
very  able  new  Chairman  of  the  Trade  Commission  is  to  be  designated 
who  has  some  understanding  of  budgetary  problems.  I  would  hope 
that  he  would  early  learn  how  important  it  is  to  have  a  continuing  dia- 
log with  the  Bureau  of  the  Budget  on  the  problems  of  his  agency. 

I  also  felt  that  as  Chairman  of  the  Trade  Commission  during  the 
time  that  I  was  privileged  to  hold  that  position  that  congressional  com- 
mittees should  have  complete  access  to  me  and  my  colleagues  at  all 
times  regardless  of  what  we  may  have  told  the  Bureau  of  the  Budget, 
and  that  if  any  of  us  had  contrary  views  we  should  have  the  privilege 
of  expressing  them  to  the  Congress.  It  is  my  feeling  that  these  agencies 
in  concept  are  truly  arms  of  the  Congress  even  though  they  are  also 
arms  of  the  public,  and  they  are  responsible  to  the  administration  and 
the  White  House  as  well.  I  do  not  feel  that  one  area  of  responsibility 
need  yield  to  the  other.  I  think  that  the  agency,  difficult  as  it  may 
sometimes  be,  can  discharge  its  responsibilities  not  only  to  the  White 
House  and  to  the  Congress  but  also  to  the  public  and  report  fully  to 
all  three,  and  report  candidly  to  all  three. 

Mr.  DiNGELL.  Of  course,  I  am  curious  to  know  why  the  Bureau  of 
the  Budget  should  have  the  power  to  effectively  censor  the  comments 
of,  for  example,  the  Federal  Trade  Commission  with  regard  to  year- 
end  reports,  comments  on  legislation,  desire  to  send  out  inquiries,  and 
to  investigate  different  antitrust  problems  within  the  industry.  I  won- 
der if  this  is  a  truly  independent  agency. 

Mr.  KiNTNER.  To  be  perfectlv  frank  about  it,  Mr.  Chairman,  I  did 
not  have  that  experience.  Nobody  censored  me  and  nobody  is  censoring 
me  here  today  or  any  time  in  the  future. 

Mr.  Dtngetx.  T  am  well  aware  of  that  with  regard  to  you.  but  I  am 
curious  about  the  idea  that  an  independent  agency,  an  arm  of  Congress, 
should  have  to  submit  to  inquiries  from  the  Bureau  of  the  Budjxet  and 
have  its  requests  for  funds  filtered  throue^h  an  agencv.  Now,  I  have  no 
personal  objection  to  the  Bureau  of  the  Budget  making  its  comments, 
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but  I  think  that  the  Congress  ought  to  have  a  clear  understanding  of 
the  needs,  wishes,  and  problems  of  the  agency. 

Mr.  KiNTNER.  Well,  I  will  say  to  you  that  I  think  perhaps  some  new 
ground  rules  ought  to  be  laid  down.  I  am  not  sure,  mj^self,  speaking 
only  personally,  that  it  is  necessary  to  remove  the  Bureau  of  the  Budget: 
from  any  review  of  these  independent  agencies.  They  do  perform  at 
the  Bureau  of  the  Budget  useful  functions  in  securing  views  of  many 
agencies  on  legislation  and  to  some  extent  they  act  as  a  broker  and 
moderator  in  some  of  these  views  in  terms  of  one  agency  understanding 
the  point  of  view  of  the  other  and  perhaps  being  persuaded  in  part 
by  another  point  of  view. 

This  is  the  old  process  of  understanding  and  negotiation  which 
cliaracterize  all  men. 

Mr.  DiNGELL.  Of  course  my  problem  is  the  Bureau  of  the  Budget  is 
an  arm  of  the  executive.  The  Federal  Trade  Commission  is  an  arm  of 
the  Congress.  And  I  am  wondering  whether  it  is  appropriate  that  an 
arm  of  the  Congress  should  put  on  the  shackles  of  the  administration 
and  become  a  part  of  the  administration.  This  is  a  problem  that  exists 
throughout  the  entire  structure  of  the  regulatory  system.  ICC  has  it. 
FCC  has  it.  FPC  has  it.  CAB  has  it.  Maritime  Administration  has  it. 
Everyone  of  these.  "\Ve  have  a  ])roblem  in  knowing  what  the  attitudes 
of  the  agency  happen  to  be.  We  have  a  problem  knowing  what  their 
l^udgetary  needs  are,  what  their  staffing  needs  are.  We  have  a  problem 
of  understanding  wliat  their  wishes  are  with  regard  to  investigation. 
And  I  really  wonder  if  this  is  not  a  major  part  of  the  problem  with 
regard  to  the  functioning  of  the  agen-^ies.  And  maybe  at  this  point 
you  w^ould  want  to  comment.  Should  the  Bureau  of  the  Budget  have 
the  i^ower  and  should  the  regulatory  agency  be  compelled  to  be  forced 
to  sell  the  Bureau  of  the  Budget  to  satisfy  the  powers  and  the  attitudes 
of  the  Bureau  of  the  Budget  before  enforcing  acts  upon  us  or  on  how 
acts  of  Congress  are  going  to  be  enforced  ? 

Take  Robinson-Patman. 

Mr.  KiNTNER.  Well.  I  think  that  some  adjustuient  should  be  made 
in  that  relationshi]).  T  don't  think  I  go  the  last  mile  with  you,  Mr. 
Chairman.  But  I  do  think  that  some  adjustments  can  and  should  be 
mad"^  in  the  relationship  so  that  the  President  cnn  exercise  his  re- 
sponsibilities and  so  that  the  Congress  can  exercise  its  responsibilities 
with  respect  to  these  agencies.  I  recognize  that  the  primary  responsi- 
1)ility  resides  right  here  on  the  Hill,  and  I  think  that  this  must  be 
acknowledged  by  the  Bureau  of  the  Budget  and  the  White  House. 
But  the  White  House  in  turn  is  responsible  every  4  years  to  the  people 
and  that  under  our  system  of  checks  and  balances  is  a  very  heavy 
responsibility  and  must  be  taken  account  of. 

Mr,  DiNGELL.  Of  course,  again,  we  have  the  law  that  says  these  are 
arms  of  Congress,  not  of  the  executive. 

Mr.  KiNTNER.  Well,  they  are  arms  of  Congress  in  concept,  Mr.  Chair- 
man, but  I  think  that  they  also  have  to  be  responsive  to  the  executive 
branch,  even  though  not  primarily. 

Mr.  DiNOELi..  Of  course.  T  am  troubled  here — and  T  don't  want  to 
take  an  undue  amount  of  time  because  I  recognize  you  are  going  to  be 
l^ack.  But  I  am  troubled  because  here  we  have  a  situation  where  the 
Congress  is  having  agencies  that  are  scrutinized  by  study  task  forces 
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from  the  executive,  from  other  agencies  in  public  and  private  life, 
making  a  whole  assortment  of  suggestions  with  regard  to  what  the 
agency  should  do — apparently  without  even  a  close  scrutiny  of  what 
the  laws  happen  to  be — and  making  assertions  that  the  agency  should 
pick  and  choose  the  antitrust  laws  they  would  enforce  and  the  fashion 
in  whicli  they  would  enforce  them  with  apparently  little  knowledge, 
little  understanding,  or  little  concern  about  what  the  fundamental 
laws  happen  to  impose  upon  the  regulatory  agency. 

Mr.  KiNTNER.  Well,  I  will  be  happy  to  pay  my  respects  to  that  mis- 
guided philosophy  a  little  later  on. 

Mr.  DiNOELJL.  Very  good. 

]Mr.  Kintner,  we  are  certainly  grateful  to  you  for  your  very  helpful 
testimony. 

Mr.  KiNTXER.  Thank  you,  sir.  It  is  always  a  privilege  to  appear 
before  this  committee. 

Mr.  DiNGELL.  We  regard  your  presence  as  the  same. 

Mr.  Kintner.  Thank  you. 

Mr.  DiNGELL.  The  Chair  notes  now  the  presence  of  Mr.  Walter  F. 
Ryan,  Associate  Director,  Bureau  of  the  Census,  and  Mr.  Scott 
Walker,  who  is  one  of  the  able  economists  of  the  Federal  Trade  Com- 
mission. 

Gentlemen,  the  Chair  wonders  if  you  would  like  to  come  forward 
together  and  you  could  present  your  statements  in  such  sequences  as 
you  choose. 

Yes,  please,  come  right  forward.  You  may  pick  the  chair  you  choose 
to  occupy,  sir. 

If  you  would,  sir,  for  our  reporter  identify  yourselves  for  purposes 
of  the  record,  we  would  be  happy  to  recognize  you  in  such  sequence  as 
you  choose  to  be  heard. 

TESTIMONY  OF  HON.  WALTER  F.   EYAN,  ASSOCIATE  DIRECTOR, 

BUREAU  OF  THE  CENSUS 

IMr.  Ryan.  Mr.  Chairman,  I  am  Walter  Ryan,  Associate  Director 
of  the  Bureau  of  the  Census. 

The  Census  Bureau  is  glad  to  respond  to  the  invitation  of  the  com- 
mittee to  present  the  general  background  data  from  the  censuses  of 
business  bearing  on  the  relative  positi(Mi  of  small  businesses  engaged 
in  retail  trade. 

This  source  material  is  one  of  the  several  basic  bench  mark  sources 
which  the  Census  Bureau  provides  regularly.  It  is  presented  today 
as  an  illustrated  of  the  kind  of  information  that  is  available.  And  in 
addition  it  bears  on  an  important  area  of  economic  activity,  that  of 
retail  trade. 

Mr.  DiNGELL.  You  are  referring  to  the  chart  to  the  right  of  the 
Chair  and  the  chart  to  your  left. 

Mr.  Ryan.  Particularly  to  the  chart  on  your  left,  Mr.  Chairman.^ 

Mr.  DiNGELL.  I  see. 

Mr.  Ryan.  Here  we  have  a  characterization  of  all  the  firms  pri- 
marily engaged  in  retail  trade  in  the  year  1963.  I  apologize  somewhat 
for  the  date  1963.  As  you  may  recall,  the  economic  censuses  are  taken 
every  5  years  on  a  regular  schedule  provided  by  law,  and  the  1967 

1  See  p.  48. 
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census  which  does  happen  to  mark  a  4-year  period  by  exception,  the 
1967  census  was  collected  during  the  year  1968  covering  activity  in 
1967  and  the  results  are  now  flowing  out  from  the  Bureau.  We  don't 
have  this  kind  of  detail  available  now  for  1967  but  will  have  it  by  the 
end  of  the  year. 

Mr.  DiNGELL.  Mr.  Ryan,  the  Chair  will  direct  the  staff  to  be  in  touch 
with  you.  It  may  be  that  the  record  will  still  be  open  and  at  that  time 
you  could  submit  such  additional  information  as  would  be  mutually 
agreed  upon  by  and  between  you  and  Mr.  Potvin. 
Mr.  Ryan.  Be  glad  to,  Mr.  Chairman. 

What  we  have  on  your  left  in  the  chart  is  a  picture  of  the  total  re- 
tail trade  activity  in  the  year  1963.  It  is  distributed,  as  one  indication 
of  size,  by  the  relative  number  of  employees  engaged  by  the  firms. 
The  first  column  on  the  left,  the  hashed  portion  of  the  first  column 
deals  with  those  fii-ms  in  retail  trade  that  had  no  employees.  I  sup- 
pose they're  popularly  known  as  the  "mamma-papa"  type  of  organiza- 
tion. They  constituted  36  percent  of  the  total  number  of  retail  firms 
in  1963. 

The  red  column  immediately  adjacent  to  it  represents  the  value  of 
the  sales  of  those  companies.  They  represented  5  percent  of  the  total 
value  of  retail  sales  in  1963.  So  that  we  liave  a  little  over  one-third  of 
the  retail  firms  producing  5  percent  of  the  total  sales  in  that  category 
of  firms  that  had  no  paid  employees. 

The  second  category  are  those  firms  that  employ  from  1  to  19  em- 
ployees, and  they  represented  in  terms  of  number  something  over  60 
percent  of  the  number  of  firms  and  did  about  43  percent  of  the  total 
value  of  business  during  1963. 

The  third  category  are  those  firms  that  employ  from  20  to  99  em- 
ployees. They  represented  2.8  percent  of  the  total  number  of  firms  and 
did  20  percent  of  the  value  of  business. 

The  next  category,  getting  into  the  larger  groups  now.  consists  of 
firms  employing  100  to  999  employees,  which  represented  two-tenths 
of  1  percent  of  the  number  but  did  8.7  percent  of  the  value  of  business. 
And  so  with  the  next  category  whicli  represents  those  firms  employing 
from  1,000  to  just  under  10,000  employees.  They  are  relatively  few  in 
number,  but  did  8.3  percent  of  the  business  in  1963. 

And  the  largest  group,  the  column  on  the  right,  represents  those 
firms  employing  10,000  or  more  employees.  They  did  some  15  percent  of 
the  value  of  business  in  1963. 

If  one  summarizes  then  and  combines  this  kind  of  information,  you 
will  note  that  the  first  two  size  groups,  that  is  those  with  no  paid  em- 
ployees and  those  firms  employing  from  1  to  19  workers,  accounted 
for  some  97  percent  of  the  entire  number  of  retail  firms  in  1963  Init 
did  less  than  half  of  the  total  volume  of  retail  sales.  In  contrast,  if 
one  goes  to  the  far  side  of  the  chart,  the  42  largest  retail  trade  com- 
panies in  1963.  that  is  those  employing  10,000  or  more  employees, 
accounted  for  more  than  15  percent  of  sales.  These  are  42  out  of  a  mil- 
lion seven  hundred  thousand  firms.  In  summary,  companies  employ- 
ing more  than  100  employees — that  is  picking  up  the  last  three  columns 
as  you  go  from  left  to  right — representing  approximately  two-tenths 
of  1  percent  of  the  number  of  stores  accounted  for  some  32  percent  of 
the  sales,  almost  a  third. 
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This  is  simply  a  characterization  of  the  relative  size  as  measured  by 
number  of  employees  with  respect  to  the  relationship  betAveen  num- 
ber of  firms  and  their  contribution  to  the  value  of  retail  trade  activity. 
This  chart,  Mr.  Chairman,  is  a  summary  of  some  materials  whicli 
are  included  in  the  testimony  that  you  have  before  you  incorporated 
in  table  1.  Table  1  also  shows,  although  it  doesn't  appear  on  the 
chart  here,  table  1  also  shows  an  apparent  shift  occurring  between 
1958  and  1963  in  the  direction  of  an  increase  in  the  share  of  the  retail 
sales  market  going  to  the  larger  retail  enterprises.  We  find  that  the 
smaller  companies,  that  is  defining  those  as  employing  less  than  20 
workers,  accounted  for  52  percent  of  the  total  sales  and  receipts  in  1958. 
That  proportion  dropped  to  47.8  percent  in  1963.  In  contrast,  the  37 
largest  retail  companies  in  1958,  that  is  those  with  10,000  or  more 
'em))]oyees,  accounted  for  13.5  percent  of  the  retail  sales  in  that  year 
wdiile  42  firms  that  were  in  that  same  largest  size  category  reported 
15.1  percent  of  the  total  value  of  sales  in  1963.  The  proportion  there 
increasing  for  the  larger  stores  from  13.5  to  15.1  percent. 

A  similar  shift  in  retail  trade  company  em])loyment  between  1958 
and  1963  may  be  also  observed  in  tal)le  1.  The  rehvtive  work  force 
share  for  the  1  to  19  employee-size  companies  declined  from  46.6  to 
43.8  percent  whereas  firms  in  the  largest  size  class,  10,000  or  more 
employes,  increased  their  employment  share  from  15.9  to  18.2. 

This,  Mr.  Chairman,  is  a  l)road  brush  picture  which  is  avail al)le 
from  the  census  of  business  information.  And  in  addition  to  this  coin- 
prehensive  information  on  size  distribution  and  trends  in  tlie  rela- 
tive market  shares,  the  census  lu'ovides  information  on  cliauges  over 
time  in  the  market  shares  of  particular  kinds  of  retail  activity. 

I  would  like  to  draw  your  attention  to  one  particular  segment,  one 
of  the  kinds  of  business  for  whicli  information  is  available,  that  of 
grocery  stores. 

As  you  know,  this  category  is  an  important  segment  of  retail  activitv 
in  the  Ignited  States  with  almost  a  quarter  million  firms  that  are  pri- 
marily engaged  in  the  operation  of  grocery  stores  and  acfv>unt  for 
almost  ^54  billion  in  sales  in  1963,  or  some  22  percent  of  that  year's 
total  sales  volume. 

Mr.  HoRTON.  Mr.  Chairman,  could  I  ask  a  question  at  this  stage? 

Mr.  DiNGELL.  Certainly. 

Mr.  HoRTON.  When  you  refer  to  these  1963  figures,  you  earlier  said 
that  you  had  collected  figures  for  the  1967  census  but  tliat  tliey  hadn't 
been  tabulated  yet. 

Mr.  Etan.  Mr.  Horton,  they  were  collected  in  1968  covering  the 
activitv  in  1967. 

Mr.  HoRTON.  The  1967  period,  right. 
•    Mr.  Eyan.  And  the  results  are  just  now  flowing  from  our  process. 

Mr.  IIoRTON".  Eight.  Now,  what  I  wanted  to  know  is  this.  Have 
yf>u  had  the  opportunity  to  make  any  comparison  of  tliose  new  figures 
with  the  1963  figures  so  that  you  could  give  us  any  t3q:)e  of  com]3ari- 
sonatall? 

]\rr.  Eyan.  Eeally  not  in  an  overall  sense,  Mr.  Horton. 

'Mr.  Horton.  Does  there  seem  to  be  an  upward  or  downward  trend 
or  can  you  tell  that  at  all  ? 

]Mr.  Eyan.  If  anything,  I  think  the  red  lines  as  you  go  toward  the 


43 

right  of  3'our  chart  go  up  a  little  bit  indicating  that  the  larger  stores 
are  participating  in  even  more  of  the  retail  sales  market. 

Mr.  HoRTON.  Could  I  ask  here  one  further  question :  When  will  those 
new  figures  be  available  ? 

Mr.  Ryax.  We  hope  to  have  them  by  the  end  of  the  year,  Mr.  Horton, 
and  would  like  to  make  them  available  to  the  committee. 

Mr.  IIoRTOX.  Thank  you. 

Mr.  Ryak.  As  with  the  retail  trade  companies  in  general,  table  2, 
which  now  refers  to  grocery  stores  as  one  kind  of  business  activity 
and  is  presented  ]iot  only  because  of  its  own  importance,  but  because 
it  is  illustrative  of  the  kind  of  information  tliat  is  available  for  the 
kinds  of  business  presented  in  the  publications  from  tlie  census,  we 
note  that  there  is  a  significant  decline  between  lO.IH  and  1068  in  the 
relative  employment  share  of  the  smaller  grocery  tores  with  1  to  19 
employees;  namely,  their  share  of  employment  in  the  retail  trade 
area  dropped  from  32.3  percent  to  27.6  percent. 

At  the  other  size  extreme,  however,  the  11  largest  grocery  store 
firms  in  1958,  those  with  10,000  or  more  em])loyr^es,  accounted  for 
some  35.4  percent  of  that  year's  total  employment,  while  the  com- 
panies in  the  same  size  class  in  1963  did  show  a  decline  to  34.4  percent 
of  the  year's  employment. 

Turning  now  to  another  set  of  data  wliich  s'il]  rola+e  to  a  kind  of 
business  and  still  using  our  grocen.'  store  segmen*^  as  illustrative  of 
various  kinds  of  business,  I  would  call  your  attent'on  to  fable  3  and  to 
the  chart  on  your  right,  Mr.  Chairman,  which  doe  ■  doa1  with  grocery 
stores  as  the  segment  of  activities.^ 

Here  we  have  a  characterization  of  grocery  stores  iu  terms  of  their 
ownership  relationship  to  firms. 

The  first  categoiy,  the  first  grouping  on  the  left,  represents  single- 
unit  firms.  These  are  the  firms  that  own  and  operate  one  store. 

We  have  information  for  the  4  years  covered  by  the  censuses  that 

I  noted. 

To  the  right  of  the  blue  characterization  is  the  group  of  firms  that 
own  or  operate  more  than  one  store,  so-called  multiunits.  We  start  with 
the  largest  of  such  firms,  those  that  operate  100  or  more  stores.  This  is 
the  orange  characterization.  The  yellow  are  the  firms  that  operate  from 

II  to  100  stores;  and  the  green,  fii'ms  that  operate  from  2  to  10  stores. 
Mr.  DixGELL.  The  Chair  notes  at  this  point  their  appearance  to  be 

in  each  instance  a  very  definite,  almost  straightline  trend  with  regard 
to  these  figures  in  this  particular  chart.  Do  your  preliminary  figures 
indicate  tliat  that  trend  persists,  has  diminished,  or  has  accelerated? 

Mr.  Ryan.  As  far  as  we  are  able  to  tell,  Mr.  Chairman,  on  the  basis 
of  the  preliminary,  spotty  information,  it  continues  about  as  there,  a 
straight  line. 

Mr.  DiNGELT..  At  approximately  the  same  rate. 

Mr.  Ryax.  That  is  right. 

Mr.  DixGELL.  So  one  would  be  able  to  assume  that  the  current  fig- 
ures, as  represented  by  bars  on  the  graph  that  we  are  discussing  would 
l)e  approximately  the  same  point  in  relation  to  time  and  growth  as  you 
woulcl  expect  from  looking  at  the  line  that  could  be  drawn  in  each 
instance ;  am  I  correct  ? 

1  See  p.  60. 
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Mr.  Ryan.  You  are  correct,  Mr.  Chainnan. 

Mr.  DiNGELL.  Thank  you. 

Mr.  Ryan.  Just  summarizing  this,  you  will  note  that  the  smgle-umt 
firms,  which  is  an  approximation,  of  course,  to  a  small  firm,  although 
not  all  single-unit  firms  are  small  but  this  is  an  approximation,  from 
the  period,  the  15-year  period  from  1948  to  1963,  their  percent  of 
total  sales  dropped  from  58.8  to  43.1,  which  is  a  drop  of  some  15.7 
percentage  points. 

And  these  15  percentage  points  are  distributed  then  as  an  increase 
in  the  share  of  the  market  among  the  other  groups  shown. 

For  example,  the  orange  group,  that  is  those  firms  with  101  or  more 
stores,  increased  their  share  of  sales  from  1948  to  1963  by  about  7 
percent.  The  firms  with  11  to  100  stores,  the  yellow  group,  increased 
their  share  from  1948  to  1963  by  5  percent,  and  the  smaller  firms,  the 
smallest  group  here,  the  firms  with  2  to  10  stores,  increased  about  3 
percent,  a  little  less  than  3  percentage  points. 

In  this  way  the  decrease  of  the  single-unit  firms  over  the  15-year 
period  was  distributed  as  an  increase  over  the  other  groups. 

Mr.  DiNGELL.  jMr.  Potvin. 

Mr.  PoTv^iN.  Mr.  Ryan,  one  of  the  innovative  trends  in  food  mar- 
keting in,  of  course,  the  last  few  years  particularly,  has  been  the  fran- 
chise, the  so-called  convenience  store.  Would  they  be  considered  for  the 
purpose  of  this  data  a  single  unit,  or  do  you  clump  them  by  number  of 
franchise  holders  ? 

Mr.  Ryan.  Mr.  Potvin,  in  the  most  recent  censuses  where  we  are 
meeting  the  problem  really  for  the  first  time,  we  are  still  in  the 
process  of  deciding  which  is  a  more  meaningful  way  of  presenting  the 
data. 

In  some  cases  such  groups  would  be  classified  as  components  of 
department  stores  in  the  sense  of  franchised  units  rather  than 
of)erating  units. 

Mr.  Potvin.  I  had  in  mind  more  the  7-11  type  of  operation  rather 
than  the  broad  merchandise  line  type  of  operation  such  as  GEM. 
They  might  franchise  out  this  or  that  department,  including  food. 

Mr.  Ryan.  The  type  that  you  refer  to  is  considered  a  proprietor- 
ship, a  single  firm. 

Mr.  Potvin.  That  would  be  reflected  in  the  single  firm. 

Mr.  DiNGELL.  You  didn't  meet  that  in  connection  with  your  1963 
census,  the  problem  that  Mr.  Potvin  has  just  been  alluding  to  ? 

Mr.  Ryan.  We  did,  but  the  impact  for  a  particular  kind  of  business 
activity  was  not  great. 

Mr.  Potvin.  Well,  in  1963,  the  7-11  type  of  franchise  would  appear 
in  the  blue  bar  or  single-unit  firms  ? 

Mr.  Ryan.  That  is  ri^ht. 

Mr.  PoT\iN.  So  despite  the  rather  dramatic  falloff ,  there  is  included 
within  that  aggregate  falloff  really  one  of  the  dramatic  growth  areas 
of  the  industry. 

Mr.  Ryan.  Yes,  sir. 

Mr.  Potvin.  So  if  you  were  to  subtract  franchises,  one  would  be 

Mr.  Ryan.  I  am  not  clear  what  the  rate  of  growth  was  in  1963,  or 
during  that  period.  Perhaps  you  are  better  informed. 

Mr.  Potvin.  It  accelerated  since  then,  I  am  sure. 

Mr.  Dtxtoklt.  Cftrta.inlv  if  size,  of  flcrowth  is  indication  it  has. 
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Mr.  Eyan.  Mr.  Chairman,  the  remainder  of  my  statement  has  to  do 
with  the  tables  in  the  testimony,  and  I  can  either  summarize  this  or 
let  the  record  stand. 

Mr.  DiNGELL.  It  would  be  quite  appropriate  if  you  would  summarize 
it.  We  would  be  most  happy  to  have  you  do  that. 

The  Chair  will  note  that  your  full  statement,  Mr.  Ryan,  will  appear 
in  the  record  as  if  given  in  full  and  including,  counsel  reminds  me, 
exhibits. 

Mr.  Eyax.  Good. 

We  find  here  again,  looking  at  the  activity  of  grocery  stores,  that  as 
might  be  anticipated,  the  data  shows  that  the  large  part  of  the  volume 
of  grocery  stores  is  done  by  the  very  lafge  stores.  In  1963,  about  one- 
half  the  grocery  store  volume  was  done  by  less  than  6  percent  of  the 
stores.  There  is  also  greater  concentration  as  one  might  have  expected, 
of  the  larger  stores,  among  the  multiunit  finns  rather  than  the  single- 
unit  firms. 

The  data  which  we  have,  Mr.  Chairman,  and  which  I  won't  describe 
any  further,  can  also  be  broken  down,  some  of  it,  into  regional  descrip- 
tions by  standard  metropolitan  statistical  areas,  by  regions  of  the 
country',  by  States. 

I  wouldn't  have 

Mr.  DiXGELL.  Would  you,  Mr.  Evan,  want  to  comment — you  indi- 
cated tliat  50  percent  was  done  by  less  than  6  percent  of  stores  in  terms 
of  business  in  the  food  industry.  Can  you  give  us  an  idea  of  what  that 
would  be  in  your  1967  census  now  being  completed? 

Mr.  Eyan.  Frankly,  Mr.  Chairman,  I  would  be  guessing  if  I  did. 
We  haven't. 

Mr.  DiNGELTv.  Would  you  want  to  tell  us  when  you  get  back,  after 
3'ou  have  had  a  chance  to  look  ? 

Mr.  Eyan.  Surely. 

Mr.  DiNGELL.  I  think  it  would  be  very  helpful  information. 

You  may  proceed,  sir. 

Mr.  Eyan.  Be  glad  to. 

In  addition  to  the  data  from  the  periodic  censuses  which  is  a  bench- 
mark type  of  data,  I  would  remind  the  committee  that  we  do  have  a 
monthly  measure  on  a  national  basis  of  retail  sales,  and  this  shows  a 
breakdown  of  the  groups  between  what  we  sometimes  refer  to  as  large 
and  small.  It  is  the  difference  between  the  firms  that  employ  from  one 
to — rather,  that  operate  from  one  to  10  stores  and  that  group  that  op- 
erates more  than  10  stores.  We  have  this  on  a  current  basis  and  we 
will  provide  it. 

Mr.  DiNGELL.  The  Chair  will  direct  the  counsel  to  discuss  these  mat- 
ters with  you  and  see  that  such  portion  of  these  monthly  reports  as 
you  are  alluding  to • 

Mr.  Eyan.  Good. 

Mr.  DiNGELL  (continuing).  Are  appropriate  to  insert  in  the  record. 

Mr.  Eyan.  Thank  you,  Mr.  Chairman. 

]\fr.  DiNGELL.  Mr.  Evan,  we  are  grateful  to  you  for  your  presence 
and  for  your  very,  very  helpful  statement. 

(The  information  submitted  by  Mr.  Ryan  follows :) 

Although  the  1967  Census  data  which  are  relevant  to  the  Chairman's  request 
have  not  yet  been  tabulated,  our  monthly  survey  of  retail  trade  does  indicate 
a  continuation  of  the  trend  shown  in  previous  censuses.  In  19G8,  for  example. 
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data  from  our  current  program  show  that  establishments  of  lirms  operating 
more  than  10  stores  accounted  for  approximately  51  percent  of  grocery  store 
sales. 


Statement  of  Walter  F.  Ryan,  Associate  Dikector,  Bureau  of  the  Census 

I  am  glad  to  respond  to  the  invitation  of  the  Committee  to  present  general 
background  data  from  the  Censuses  of  Business  bearing  on  the  relative  position 
of  small  businesses  engaged  in  retail  'trade.  The  data  to  T\'hich  I  vs-ill  dii'ect  your 
attention  are  based  on  published  figures  in  the  1948,  1954,  1958  and  19G8  Cen- 
suses of  Business.  Similar  data  fi'om  the  1967  Census  will  be  available  by  the 
end  of  this  year.  These  Censuses,  required  by  law,  were  conducted  covering  tlie 
calendar  years  noted,  pursuant  to  the  provisions  of  Title  13,  United  States  Code. 
All  liut  the  1948  Census  were  conflucted  by  a  mail  canvass  of  employer  firms, 
suppiemented  by  iiifoimation  from  Federal  income  tax  returns  for  non-employer 
firms  (i.e..  firms  with  no  paid  employees).  Data  for  non-employers  excludes 
firms  with  sales  volume  less  than  $2,500  per  year.  The  1948  Census  of  Business 
covering  both  employer  and  non-employer  firms  was  carried  out  by  field  canvass. 

Separate  figures  are  required  to  be  reported  in  these  Censuses  for  each  busi- 
ness location  (establishment)  of  each  firm.  Firms  with  more  than  one  location 
are  classified  by  number  of  establishments  in  the  same  general  kind-of-business. 
The  establishments  are  classified  by  kind-of-biisiness  in  accordance  with  proce- 
dures set  forth  in  the  Standard  Industrial  Classification  Manual  issvied  by  the 
Bureau  of  the  Budget,  Executive  Office  of  the  President. 

Tahlc  1,  enclosed,  presents  an  overall  summary  of  the  number,  sales,  and 
employment  of  all  companies  primarily  engaged  in  retail  trade  during  1958  and 
1963  distributed  by  employment-size  groupings.  The  table  shows  that  most  of 
the  roughly  1.7  million  retail  firms  were  quite  small.  In  1963.  for  example,  one- 
third  of  these  business  firms  had  no  paid  employees  (i.e.,  they  consisted  of  self- 
employed  proprietorships  or  partnerships),  while  another  three-fifths  reported 
f ,  'Vi'v  than  20  employees.  These  two  size  groups  togetlier  included  97  percent  of 
tls  entire  retail  firm  population  in  1963,  but  accounted  for  less  than  half  of  the 
total  retail  sales. 

In  contrast,  the  42  largest  retail  trade  companies  in  1963  (each  having  10 
thousand  or  more  employees)  accounted  for  more  than  15  percent  of  all  retail 
company  sales  and  over  18  percent  of  all  retail  company  employment.  Similarly, 
if  all  companies  in  the  size  ranges  between  100  and  lO.cioO  employees  are  consid- 
ered as  one  group,  the  data  show  that  less  than  3,700  large  retail  companies 
representing  0.2  percent  of  the  retail  firm  population,  accounted  for  another 
17  percent  of  the  T^.S.  retail  company  sales  tot.al  in  1963. 

The  relationship  between  the  number  of  retail  firms  in  each  company  size 
grouping  and  their  relative  share  of  retail  company  sales  and  receipts  is 
graphically  summarized  in  Chart  1. 

Table  1  also  shows  an  apparent  shift,  occurring  between  1958  ajid  1963.  in  the 
direction  of  an  increasing  share  of  the  retail  .sales  market  going  to  the  larger 
retail  enterprises.  We  find  that  the  smaller  retail  companies  (those  with  less 
than  20  employees)  ac<'ounted  for  53.4  percent  of  total  retail  company  sales  and 
receipts  in  1958.  but  only  47.8  percent  in  1963. 

In  contrast,  the  37  largest  retail  companies  in  1958  (with  10,000  or  more 
employees)  accounted  for  13.5  percent  of  the  $197  billion  retail  company  sales  in 
that  year,  while  the  42  firms  in  the  largest  size  catagory  reported  15.1  percent  of 
the  .$242  billion  total  in  1963. 

A  similar  shift  in  retail  trade  company  employment,  between  1958  and  1963. 
may  also  be  observed  in  Table  1.  The  relative  work-force  share  for  the  1-19 
employee-size  companies  declined  from  46.6  to  43.8  percent  between  the  two 
years,  firms  in  the  largest  size  class  (10  thousand  or  more  workers)  increased 
their  employment  share  from  15.9  to  18.2  percent  during  the  same  5-year  period. 

In  addition  to  information  about  overall  size  distributions  and  trends  in  rela- 
tive market  shares  available  for  retail  trade  companies  as  a  whole,  the  Cen.^us 
of  Business  provides  information  on  historic.il  changes  in  market  shares  for 
particular  kimls  of  retail  trade  activity.  For  ilhi-trative  purposes,  I  direct  your 
attention  to  the  data  related  to  one  such  type  of  retail  activity.  Grocery  Stores. 
This  category  constitutes  one  of  the  most  important  segments  of  retail  trade 
activity  in  the  U.S.  economy,  with  almost  oi-.e-qnarter  million  firms  primarily 
engaged  in  operating  grocery  stores,  accounting  for  almost  $54  billion  sales  in 
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19G3,  or  22  percent  of  that  year's  $242  billion  sales  reported  by  all  retail  com- 
I>anies. 

While  sales  data  directly  comparable  to  those  in  Tahle  1,  (namely,  the  relative 
shares  of  grocery  company  sales,  by  company  employment-size)  are  not  readily 
available,  TaUe  2  does  show  the  directly  comparable  employment  shares  for 
grocery  firms  in  1958  and  1963. 

As  with  retail  trade  companies  in  general,  TaUe  2  shows  a  significant  decline 
between  1958  and  1963  in  the  relative  employment  share  of  grocery  store  firms 
with  1-19  employes  (namely,  from  32.3  to  27.'6  percent) .  At  the  other  size  extreme, 
however,  the  11  largest  grocery  store  firms  in  1958  (those  with  10,0(X)  or  more 
employees)  accounted  for  35.-4  percent  of  that  year's  total  employment,  while  the 
12  companies  falling  in  the  same  size  class  in  1963  showed  a  slight  decline  to 
34.4  percent  of  the  year's  employment  (despite  an  absolute  10  percent  increase 
in  employment  for  that  company-size  group,  i.e.,  from  387  thousand  employees 
to42G  thousand.) 

The  next  two  large.<;t  size  classes  of  grocery  firms  (those  in  the  2. .500  to  10.000 
employment  range)  also  .showed  an  increase  in  their  .-hare  of  employment.  Thus, 
in  1958,  the  14  grocery  store  companies  in  these  twu  size  classes  combined  re- 
ported only  5.8  percent  of  all  grocery  firm  employment,  while  the  25  companies 
api>earing  in  these  size  classes  in  1963  accounted  for  9.7  percent  of  all  employees 
of  comi)anies  primarily  engaged  in  grocery  store  activities. 

Turning  now  to  another  set  of  data  relating  to  retail  trade  activity  available 
from  the  Census  of  Business.  I  call  your  attention  to  Table  S  which  pre.sents  in- 
formation for  1948.  1954,  1958  and  1963  for  each  of  the  following  nine  kijid-of- 
business  categories : 
Hardware  Stores 
Farm  Equipment  Dealers 
Grocery  Stores 

Tire,  Battery,  Accessory  Dealers 
Ga.^oline  Service  Stations 
Women's  Ready-to-W^ear  Stores 
Shoe  Stores 

Himshokl  Appliance.  Radio-TV  Stores 
Drug  and  Proprietary  Store.s. 
Similar  data  are  available  for  an  additional  11  kind-of-business  categories. 

For  each  of  the  nine  categories  .shown  in  Table  3,  data  are  presented  on  the 
number  of  establishments  (i.e.,  stores)  included  and  their  sales,  arrayed  by 
groupings  which  show  the  number  of  stores  which  are  operated  as  a  single  unit 
and  the  number  which  are  oi>erated  as  one  of  several  similar  stores  (multi-units) 
owned  by  a  company.  The  stores  operated  as  multi-units  are  further  classified 
by  size  categories  showing  the  number  of  stores  and  sales  volume  included  in 
each  category. 

Referring  to  the  kind-of-business  category  de.scribed  as  "Grocery  Stores"  the 
data  in-esented  in  Table  3  show  that  the  share  of  grocery  store  business  carried 
on  by  -ingle  unit  firms  declined  from  58.8  percent  in  194S  to  43.1  percent  in  1963. 
The  share  of  the  largest  firms  operating  101  or  more  stores  increased  from  27.4 
percent  in  1948  to  34.5  percent  in  1963  and  the  share  of  those  firms  operating 
11-100  stores  increased  from  6.9  percent  in  1948  to  12.6  percent  in  1963.  Com- 
bining these  two  groups  of  multi-unit  firms  we  note  that  the  share  of  firms  op- 
erating 11  or  more  stores  increased  from  34.4  percent  in  1948  to  47.0  percent  in 
1963. 

The  .share  of  that  .group  of  firms  operating  from  2-10  stores  increased  from 
7.0  percent  in  1948  to  11.7  percent  in  1958  but  declined  to  9.8  percent  in  1963. 

These  results  are  highlighted  in  the  chart  presentation.  "Grocery  Stores." 

Table  ff  relates  only  to  the  kind-of-business  activity  identified  as  "Grocery 
Stores,"  and  again  is  illustrative  of  the  data  which  can  be  provided  for  other 
kind';  of  business.  Vov  the  years  1958  and  1963.  it  shows  the  sales-size  (as  meas- 
ured by  the  annual  dollar  volume  of  receipts)  of  the  establishments  or  .stores 
classified  as  "Grocery  Stores,"  arranged  by  the  single  unit  and  multi-unit 
categories  presented  in  the  previous  table. 

As  might  be  anticipated  the  table  shows  that  a  large  part  of  the  dollar  volume 
of  ,2:rooery  stores  is  done  by  very  large  (those  with  over  a  million  dollars  annual 
sales  volume)  stores.  For  example,  in  1963,  about  one-half  of  total  grocery 
store  volume  was  done  by  less  than  6  percent  of  such  stores  (almo.st  14.500  in 
all).  As  also  niisht  be  anticipated,  there  is  a  greater  concentration  of  large 
stores  among  multi-unit  than  among  single  unit  firms.  About  12,000  of  the  some 
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14,500  large  stores  were  multi-unit  ones  (i.e.,  better  than  40  percent  of  all  multi- 
unit  grocery  stores)  that  large,  but  only  2,400  of  the  single  unit  stores  (i.e.,  only 
about  one  percent  of  all  single  unit  grocery  stores)  were  of  that  size. 

It  should  be  observed  that  almost  two-thirds  of  the  large  grocery  stores 
operated  by  multi-unit  firms  in  1963  (7.800  out  of  12,000  large  multi-unit  stores) 
were  those  of  firms  operating  101  or  more  outlets. 

Comparing  the  1958  and  1963  results,  we  find  that  there  was  an  increase  in 
large  stores  (those  with  over  $1  million  sales  volume)  from  some  10.3  thousand 
in  1958  to  the  previously  noted  14.5  thousand  in  1963.  Multi-unit  firms  had  almost 
8.800  such  stores  in  1958  compared  to  over  12,000  in  1963,  and  multi-units  with  101 
or  more  stores  accounted  for  about  two-thirds  of  the  increase.  They  had  fewer 
than  5,800  such  stores  in  1958  but  had  7.S0f>  in  1963.  The  large  stores  of  the  101 
or  more  store  multi-unit  firms  accounted  for  about  24  percent  of  total  grocery 
store  sales  in  1958.  Although  the  1963  i>ercentage  cannot  be  precisely  derived, 
because  of  the  need  to  avoid  disclosure  of  amounts  for  some  of  the  multi-unit 
categories,  it  is  apparent  that  the  101  or  more  store  multi-unit  firms  must  have 
accounted  for  around  27  percent  of  total  retail  grocery  store  sales. 

The  data  reported  in  Tables  1.  2.  3  and  4  are  also  generally  available  by  geo- 
graphic regions,  States  and  Standard  Metropolitan  Statistical  Areas.  These 
and  similar  data  from  the  1967  Census  of  Business  constitute  the  type  of  informa- 
tion relating  to  size,  kind  of  business,  employment  and  other  characteristics  of 
firms  and  stores  engaged  in  retail  trade  available  from  the  periodic  comprehen- 
sive censuses  every  five  years.  In  addition,  current  data  on  retail  sales  are 
available  monthly  from  a  sample  of  stores,  showing  separately  the  sales  of  stores 
of  firms  operating  1-10  stores  and  those  operating  11  or  more  stores.  These 
data  show  that  firms  operating  11  or  more  stores  continue  to  account  for  an 
increasing  share  of  total  retail  sales. 
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tharii 

ALL  COMPANIES  PRIMARILY  ENGAGED  IN  RETAIL  TRADE:  1963 

Number  of  Companies  and  Their  Soles  ond  Receipts, 
Distributed  (in  PERCENT)  by  Employment-Sire  Closs  of  Compony 
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smEny  stores 

Chonge  in  Proportion  of  Sales,  by  Size  of  Firm 
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Mr.  DiNGELL.  The  Chair  now  recognizes  Mr.  Scott  Walker — Mr. 
Walker — for  such  statement  as  you  choose  to  give. 

TESTIMONY   OF   SCOTT   WALKER,   ECONOMIST,   FEDEEAL   TRADE 

COMMISSION 

Mr.  Walker.  Thank  you,  Mr.  Chairman.  I  did  not  prepare  a  written 
statement.  My  instructions  were  to  prepare  information  we  had  avail- 
able to  use  which  would  indicate  the  buying  power  of  large  corporate 
grocery  chains  prior  to  the  passage  of  the  Robinson-Patman  Act,  and 
on  the  most  current  basis  possible. 

Our  data,  unfortunately,  was  limited  to  bread. 

We  have  one  bar  graph  indicating  the  percent  of  all  bread  accounted 
for  by  the  four  largest  corporate  chains. 

Mr.  DiNGELL.  Now,  would  bread  be  a  representative  item  in  the 
sale?  Li  other  words,  would  you  say  that  if  a  company  sells  x  amount 
of  bread,  it  would  sell  approximately  x  amount  or  x  percent  of  other 
commodities,  so  that  you  could  say  that  if  the  amount  of  bread  sold  in 
a  particular  store  would  be  sufficiently  constant,  it  would  consftitute  a 
measure  across  the  entire  framework  of  industry  ? 

Mr.  Walker.  As  far  as  the  grocery  products  or  shelf  products,  I 
would  say  yes.  I  am  not  certain  I  could  answer  for  the  institutional 
aspects  of  your  question,  whether  liotdog  buns,  for  example,  might 
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be  relatively  heavily  weighted  in  restaurants,  sandwich  shops,  and 
drive-in  restaurants. 

Mr.  DixGELL.  I  am  talking  about  your  foodstores  as  opposed  to 
restaurants  and  that  type  of  thing. 

Mr.  Walker.  Eight.  That's  true.  But  we  are  looking  at  these  per- 
centages in  terms  of  all  bread. 

Mr.  DixGELL.  I  see. 

Mr.  Walker.  Bread  may  be  of  a  different  percentage  in  the  non- 
grocery  foodstores. 

Mr.  Dixgell.  I  see. 

Mr.  PoTvix'.  Mr.  Chairman. 

Mr.  Dixgell.  Mr.  Potvin  ? 

Mr.  PoTvix'.  Mr.  Walker,  there  is  a  startling  anomaly  which  I  think 
can  be  easily  explained  for  the  record.  We  have  just  learned  from  Mr. 
Eyan,  of  course,  that  in — I  don't  have  it  here — 1963,  that  six  food 
chains  had  (io  percent — 6  percent  of  the  food  outlets  had  63  percent — 
less  than  6  percent  of  the  stores  had  over  one-half  of  the  total  grocery 
stores. 

Now,  that  is,  of  course,  talking  of  things  just  sold  through  grocery 
stores.  When  you  say  "all  bread,"  you  are  including  hotels,  restau- 
rants, people  who  buy  direct  from  bakeries  by  one  means  or  another, 
off  milk  trucks,  that  sort  of  thing? 

Mr.  Walker.  Yes;  these  sales  are  included  in  all  bread. 

Mr.  PoTVix^.  So  that  that  would  explain  the  seeming  disparity. 

Mr.  Walker.  Yes.  We  were,  in  effect,  limited  to  the  kind  of  infor- 
mation we  had  available. 

For  example,  if  you  refer  back  to  the  early  studies,  the  report  of  the 
Federal  Trade  Commission  on  Agricultural  Income  Inquiry,  tables 
27  and  28,  you  are  limited  to  the  production  of  bread.  Our  1963  data 
is  based  on  the  value  of  shipments  of  bread.  But  all  of  the  information 
is  computed  on  the  basis  of  pounds,  so  we  are  not  confusing  dollars  and 
pounds.  We  are  talking  about  pounds  of  bread  in  both  years  1935 
and  1963. 

Our  particular  questionnaire  requested,  from  those  companies  who 
produced  their  own  bread,  the  pounds  of  bread  produced  and  the 
pounds  of  bread  purchased.  We  are  talking  about  relatively  like  items 
in  this  bar  graph.  The  percentages  are  based  on  a  total  universe  and 
the  bread  the  four  largest  chains  handled. 

The  second  chart  deals  with  the  percent  of  total  grocery  store  and 
food  store  sales  accounted  for  by  the  top  four  chains,  1935, 1939,  1948, 
1954, 1958,  and  1963.^ 

The  diagonal  hashed  bars  indicate  the  percent  the  four  largest 
corporate  grocery  chains  sales  represent  of  the  total  food  store  sales, 
while  the  dotted  bars  represent  their  percent  of  the  total  grocery  store 
sales.  All  of  the  largest  corporate  grocery  store  chains  sales  are,  for 
all  practical  purposes,  from  grocery  stores.  Food  stores  include  not 
only  grocery  stores  but  also  specialty  food  store  shops  such  as  fish 

1  See  p.  69. 
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markets,  produce  markets,  retail  bakeries,  dairy  stores,  meat  markets, 
and  the  like. 

The  only  difference  between  the  data  used  in  the  two  bars  for  1935, 
for  example,  is  the  difference  in  the  sales  of  these  specialty  food  shops. 
The  universe  is  larger  with  respect  to  food  stores  sales  than  it  is  for 
grocery  store  sales. 

I  think  that  all  of  this  data  is  consistent.  In  each  case  we  are  talking 
about  the  four  largest  grocery  store  corporations.  The  only  possible 
difference  that  may  exist  in  the  minds  of  anyone  is  the  fact  that  we 
combined  National  Tea  and  Loblaw  into  one  corporation  when  we 
made  our  summaries  in  1963. 

Mr.  DiNGELL.  Why  was  that  done,  may  I  ask  ? 

Mr.  Walker.  Because  the  majority  of  the  stock  is  owned  by  George 
Weston  and  his  interests. 

Mr.  DiNGELL.  So  for  all  intents  and  purposes  they  have  common 
ownership  ? 

Mr.  Walker.  Over  50  percent  of  the  stock  in  each  of  the  companies 
is  owned  by  corporations  affiliated  Avith  the  George  Weston  companies. 

Mr.  Dingell.  Is  there  common  management,  in  addition  to  common 
ownership  ? 

Mr.  Walker.  No. 

Mr.  Dingell.  I  see. 

Mr.  Po-mN.  Mr.  Chairman. 

Mr.  Walker,  would  you  identify  for  the  record  who  the  four  lead- 
ing corporate  srocery  chains  are  ? 

Mr.  Walker.  As  of  1963  ? 

Mr.  PoTviN.  Yes,  the  most  recent  gi'ouping,  at  least. 

Mr.  Walker.  Yes.  A  &  P,  Safeway,  Kroger,  and  this  combination 
Loblaw-National  Tea  for  the  1963  data. 

Mr.  PoT\iN".  And  this  w^ould  not  have  been  the  same  group 

Mr.  Walker.  I  beg  your  pardon  ? 

Mr.  PoTviN.  And  I  take  it  the  identity  of  the  four — in  some  respects 
A  &  P  might  have  been  consistently  present,  but  the  cast  if  not  the 
script  has  changed  from  time  to  time,  I  think. 

Mr.  Walker.  Yes.  But  if  you  notice  in  the  table  attached  to  your 
chart  for  the  period  1928  through  1948,  the  companies  are  listed  so' that 
3^ou  can  refer  to  them  for  the  earlier  periods. 

Mr.  Dingell.  May  I  ask,  have  there  been  any  particular  trends  in 
business  or  antitrust  enforcement  that  would  make  the  question  of 
bread  in  relation  to  food  store  chains  particularly  significant  with  re- 
gard to  our  affairs  today  ? 

Mr.  Walker.  Could  you  restate  your  question,  please  ? 

Mr.  Dingell.  I  said,  with  regard  to  the  proceedings  before  the  com- 
mittee today,  are  there  any  antitrust  matters,  investigations,  prosecu- 
tions, litigation  or  events  in  business  that  would  make  the  question  of 
bread  in  relation  to  grocery  store  sales  of  particular  significance  to  the 
committee  today  ? 
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Mr.  Walker.  In  terms  of  business  activity,  I  could  answer  your 
question.  The  rest  I  don't  believe  I  am  qualified  to  answer. 

All  of  the  four  major  chains  operate  their  own  bakeries,  and  so 
there  is  a  great  deal  of  vertical  integration  involved. 

Mr.  DixGELL.  I  see. 

Mr.  Walker.  They  are  an  extremely  good  position  to  make  choices 
between  whether  they  supply  their  own  bread  or  whether  they  buy  it 
from  other  channels  of  distribution. 

Mr.  DiNGELL.  I  see. 

Mr.  Horton  ? 

Mr.  HoRTOx.  I  have  no  questions.  Thank  you. 

Mr.  DiNGELL.  ]Mr.  Oden. 

Mr.  Odex.  Mr.  Walker,  I  notice  from  your  chart  that  the  leading 
four  food  store  chains  from  1929  until,  I  think  this  chart  runs  till  1948, 
all  remained  the  top  four  chains,  there  wasn't  any  change  in  their 
relationship,  and  I  wonder  if  possibly  you  could  comment  on  this  as 
an  economist,  as  to  the  competitive  picture  that  this  graph  shows  as 
far  as  movement  between  various  food  chains  and  the  percentage  of 
market  that  they  share. 

Mr.  WalkerI!  Well,  I  think  you  are  true  to  the  point  that  you  car- 
ried it  but,  however,  subsecptent  to  1948 — -a  number  of  these  com- 
panies have  shifted  positions,  relatively  speaking. 

Mr.  Obex.  Now,  which  chart  would  you  be  referring  to?  The  one 
I  am  looking  at  only  goes  to  1948,  as  far  as  the 

Mr.  Walker.  Right,  but  if  you  look  on  the  appendix  table  attached 
to  it,  you  find  runkhigs  back  in  1929  and  1933.  Xow,  since  1948  there 
have  been  shifts  with  respect  to  First  National  and  American  Stores, 
National  Tea  and  Colonial  Stores,  several  of  these  companies. 

Did  I  answer  your  question  ? 

Mr.  Odex.  No,  I  don't  believe  so.  Let  me  understand  now.  You  say 
the  top  four  today  are  A  &  P,  Kroger,  Safeway,  and  a  combination  of 
National  Tea  and 

Mr.  Walker.  Loblaw. 

Mr.  Odex.  Loblaw.  Well,  the  only  change  that  I  can  notice  be- 
tween 1929  and  1963  is  that  American  Stores  has  fallen  out  and  a 
combination  of  National  Tea  and  Loblaw  has  taken  its  place.  The 
top  three  in  1929  are  still  the  top  three  today. 

Mr.  Walker.  The  rank  has  changed. 

Mr.  Odex.  Right. 

Mr.  Walker.  A  &  P  is  still  No.  1,  but  Safeway  is  No.  2,  Kroger  is 
No.  3. 

Mr.  Odex.  I  see.  Thank  you. 

Mr.  DixGELL.  Mr.  Walker,  we  thank  you  for  your  presence  today 
and  for  your  very  helpful  testimony.  Thank  you  very  much. 

The  Chair  announces  that  we  have  the  mformation  that  was  sub- 
mitted by  Mr.  Walker.  It  will  be  inserted  in  the  record,  and  counsel 
will  be  directed  to  make  such  additions,  deletions,  subtractions  or  com- 
ments as  he  sees  appropriate  to  incorporate  it  properly  in  the  record. 

(The  material  referred  to  follows :) 
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PERCENT  OF  ALL  BREAD  ACCOUNTED  FOR 
BY  FOUR  LARGEST  CORPORATE  GROCERY  CHAINS 


1935 


1963 


Sources: 


1035  -  Report  of  the  Federal  Trade  Camntiir.sion  on  Agricultural  Income  Ii-.quiry,   Part  III, 

Supplementary  Hcporl,  Nov. ,   1337,  Tables  27  and  28. 
1983  -  Eco.iomlc  Report  on  the  Structure  and  Competitive  Behavior  of  Food  Retailing, 

Jun. ,   1086  (A  Staff  Report  of  the  Federal  Trade  Commission)  T.iblc  25. 

U.   S,   Bureau  of  the  Ccntius,  CenauB  ol  Manufactures.   1963  -  Indu.stry  Statistics; 

Bakery  Produu'.a,  :yIC63{2)-20E,  Table  6A,  p.  20E-16. 


TABLE  25. 
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-PHYSICAL  VOLUME  OF  SELECTED  FOOD  PRODUCTS  MANUFACTURED  BY  THE  40  LARGEST  FOOD  CHAINS 
COMPARED  TO  TOTAL  PHYSICAL  VOLUME  PRODUCED  AND  PURCHASED,  1963 


Selected  food  products  manufactured  by  chains 

Size  class  of  chain 

Beef,  not 
canned  or 
made  into 

sausage, 
SIC  20111 
(thousand 

pounds) 

Icecream 

and  ices, 

SIC  20240 

(thousand 

gallons) 

Packaged 

milk  and 

related 

products, 

SIC  20262 

(thousand 

quarts) 

Bread  and 
bread-type 
rolls,  ex- 
cept frozen, 
SIC20511 
(thousand 
pounds) 

Bread, 

white  pan, 

SIC  2051111 

(thousand 

pounds) 

Roasted 

coffee 

SIC  20951 

(thousand 

pounds) 

4  largest: 

Number  manufacturing 

Manufactured  In  own  plants 

Total  purchased  and  manu- 
factured 

n 

13 

'2 

4 
1,016,244 

1,540,938 
65.9 

4 
211,699 

535,  339 
39.5 

10 
164, 980 

384, 289 
42.9 

12 
114,082 

180,458 
63.2 

4 
640,716 

1,018,414 
62.9 

4 
134,930 

341,668 
39.4 

10 
104,453 

242,666 
43.0 

12 
67,511 

107,338 
62.9 

4 
221,292 

422, 394 

Percent  manufactured  of  total 

52.4 

5  to  8  largest: 

Number  manufacturing 

Manufactured  in  own  plants 

Total    purchased    and    manu- 
factured   

427, 

711 
1 

2 

,300 

,055 
50.0 

0 

2 
34, 982 

101,515 
34.5 

3 

15,355 

18.570 
=  82.7 

10 
26, 091 

33,  045 
78.1 

2 
355,995 

808,209 
44.0 

3 
258,  543 

263, 482 
2  98.1 

7 

357,519 

429,419 
83.3 

4 

29,  045 

86,481 

Percent  manufactured  of  total 

9  to  20  largest: 

Number  manufacturing 

Manufactured  in  own  plants 

33.6 

7 
38,545 

Total    purchased    and    manufac- 
tured  _. 

Percent  manufactured  of  total 

81,654 
47.2 

21  to  40  largest: 

Number  manufacturing. 

Manufactured  in  own  plants 

Total    purchased    and    manufac- 
tured 

-- 

0 

6 
11,489 

32,  960 

Percent  manufactured  of  total 

34.9 

Total,  largest  40: 

Number  manufacturing 

Manufactured  in  own  plants 

Total    purchased    and    manufac- 
tured'  

Percent  manufactured  of  total 

427, 

711 

1 

3 
,300 

,055 
50.0 

18 
76,  428 

153,490 
49.8 

14 
972,057 

1,501,178 
64.8 

30 
1,507,005 

2,641,024 
57.1 

30 
947,610 

1,710,086 
55.4 

21 

300,  573 

623, 489 
48.2 

'  Combined  with  next  largest  size  group. 

-  Vertical  integration  by  the  9th  and  20th  largest  chains  is  strongly  influenced  by  the  presence  of  Arden-Mayfair,  Inc., 
which  manufactured  a  large  percentage  of  the  cream  and  milk  manufactured  by  chains  in  this  group.  These  products 
were  primarily  distributed  to  other  retailers. 

3  8  of  the  40  companies  did  not  report  total  physical  volume  produced  and  purchased  for  19  of  the  1 16  instances  where 
volume  manufactured  In  their  own  plants  was  reported.  Estimates  were  made  for  these  8  companies. 

Source:  1965  Federal  Trade  Commission  Food  Chain  survey. 


Owing  to  the  diflaculty  of  obtaining  purchases  or  sales  on  a  quantity  basis, 
and  also  because  of  the  limited  time  available  for  completion  of  the  inquiry 
and  report,  the  period  to  be  covered  by  data  showing  control  was  restricted  to 
1  year.  In  order  to  further  facilitate  the  work  of  the  reporting  companies  the 
information  was  called  for  on  either  a  calendar  or  fiscal  year  basis.  For  this 
reason,  the  information  submitted  by  the  reix)rting  companies  did  not  cover  iden- 
tical periods  for  the  same  products.  Data  reported  by  the  companies  have  been 
combined,  notwithstanding  the  fact  that  the  information  does  not  apply  to 
identical  periods  and,  in  some  cases,  is  not  strictly  comparable  with  the  period 
covered  by  the  total  United  States  production.  The  following  table  shows  the 
periods  covered  by  the  United  States  production  figures  and  by  the  reports  of 
the  retail  grocery  chains  and  wholesale  grocers  for  the  products  for  which  data 
were  available. 
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TABLE    6-A.— BAKERY     PRODUCTS    AND     PRODUCT    CLASSES-QUANTITY    AND     VALUE    SHIPPED    BY    ALL 

MANUFACTURING  ESTABLISHMENTS,  1963  AND  1958 

Total  shipments  Including  interplant  transfers 


1963 


1958 


Quantity 

(1,000  lbs.  Value 

Product  baked  (thou- 

code  Product  weight)  sands) 

ALL  MANUFACTURERS  (EXCEPT  RETAIL 
BAKERIES) 

2051 Bread  and  Other  bakery  products,  total (X)    $3,829,856 

20511  —      Bread  and  other  bread-type  rolls 13,733,593      2,496,642 

2051111  White.pan. 9,002,232      1,468,302 

2051113  White,  hearth,  including  French,  Italian,  etc...        455,688  89,974 

20511  15  Whole  wheat,  cracked  wheat,  and  other  dark 

wheat  breads 648,634  130,007 

2051117  Rye,  including  pumpernickle 511,771  105,927 

Specialty  breads: 
20511  21  Raisin 118,412  27,487 

20511  29  Other  specialty  breads  (potato,  salt-rising 

salt-free,  etc.) .._        299,148  66,963 

Rolls,  bread-type,  including  brown-and-serve 
rolls: 

2051133  Hamburger  and  wiener  rolls 1,469,184         327,408        11,450,007 

2051135  Brown-and-serve  rolls 253,982  69,788  1 

2051139  Other  bread-type  rolls  (kaiser,  parker-  }       '203,305 

house,  English  muffins,  etc.) 355,320  94,  006  I 

2051100  Bread  and  bread-type  rolls,  n.s.k =639,022         116,780  (X) 

20512—      Sweet  yeast  goods,  all  types..  _ 863,445         330,465 

20512  13  Yeast-raised  doughnuts _ 178,744  73,670 

20512  98  All  other  types  of  sweet  yeast  goods,  including         625, 042         234, 555 

sweet  rolls  and  coffee  cake. 

20512  00  Sweet  yeast  goods,  n.s.k =59,659  22,238 

20513  11      Soft  cakes,  all  types,  including  pound,  layer,  fruit,      1, 138,237         437,980 

6tC 

20514  11      Pies'- _ 714,686         205,865 

20515  11      Pastries,  all  types  of  baking  powder,  leavened  only,  (X)  51,191 

including   cream    puffs,   eclairs,    lady   fingers, 
French  pastry,  puff  pastries,  etc. 
20517  11      Doughnuts,  cake-type  (baking  powder  leavened)...        369,234         141,410 

20510  00      Bread  and  other  bakery  products,  n.s.k (X)         166,285 

WHOLESALE  BAKERIES  « 

2051 Bread  and  other  bakery  products,  total. (X)      2,982,273 

20511—  Bread  and  bread-type  rolls. 11,375,390      2,042,991 

2051111  Bread  and  bread-type  rolls 7,434,233      1,196,615 

20511  13  White  hearth,  includina  French,  Italian,         376,170  77,294 

etc 
20511  15  Whole  wheat,  cracked  wheat,  and  other         502,107         100,029 

dark  wheat  breads. 

2051117  Rye,  including  pumpernickle. 405,524  84,489 

Specialty  breads: 

20511-21  Raisin 73,779  17,003 

2051129  Other  specialty  breads  (potato,  salt-         202,516  45,337 

rising,  salt-free,  etc.). 
Rolls,  bread-type: 

2051133  Hamburger  and  wiener  rolls 1,299,463         286,002 

2051135  Brown  and  serve  rolls 211,948  57,842 

20511  39  Other  bread-type  rolls  (kaiser,  parker- 

house,  Enalish  muffins,  etc.)  281,509  73,109 

2051100  Bread  and  bread-type  rolls,  n.s.k =586,141  105,271 

20512  —  Sweet-yeast  goods 

20512  13  Yeast-raised  doughnuts. 

20512  98  All    other   types    of    sweet-yeast    goods, 

including  sweet  rolls  and  coffee  cake. 

20512  00  Sweet-yeast  goods,  n.s.k.. 

20513  11  Soft  cakes,  all  types,  including  pound,  layer,         816,216         303,510 

fruit,  etc. 

20514  11  Pies(fruit  and  custard),  except  frozen 547,882  151,299 

20515  11  Pastries,  all  types  of  baking  powder  leavened  (X)  37,099 

only,    including   cream    puffs,   eclairs,    lady 

finaers,  trench  pastry,  puff  pastry,  etc. 
20517  11  Douahnuts,  cake-type  (baking   powder  leav-         252,836  96,238 

gened). 
20510  00  Bread  and  other  bakery  products,  n.s.k (X)         147,843 

Note:  Footnotes  not  supplied. 


Quantity 

(1,000  lbs. 

Value 

baked 

(thou- 

weight) 

sands) 

(X) 
(X) 


8,  289,  688 
237,  897 

688,  648 
494,  250 

156,854 

473, 478 


(X) 


3  251,242 
3  469, 205 

(X) 


753, 328 


$3,  555,  920 
2,220,959 


1,323,085 
44,235 

124,685 
90,937 

32,  689 

92, 688 


295,  457 


3  91,242 
3  179,952 

24,  263 


1,076,000 

413,325 

690,210 
(X) 

201,472 
«  39,  912 

s  355, 168 
(X) 

125,151 
259, 644 

(X) 
(X) 

2,719,718 
1,762,171 

6,  536, 000 
202, 000 

1,045,509 
37, 330 

513,000 

93,  036 

372,  000 

69,  380 

102,  000 
364, 048 

20, 437 
70,  536 

'1,243,506 

I  285, 868 

1166,701 
(X) 

141,055 
99,  020 

579,671 

203,293 

(X) 

174,616 

121,926 

49,  095 
137,295 

16,000 

3  161,489 
3  285,709 

(X) 

3  54,  796 

409,541 
2  48,  204 

3  99,912 
19,808 

276,745 


529,  659 
(X) 

148,776 
3  31,266 

5  288,271 

87,  245 

(X) 

238, 899 

69 


PERCENT  OF  TOTAL  GROCERY  STORE  AND  FOOD  STORE  SALES 
ACCOUNTED  FOR  BY  FOUR  LARGEST  CORPORATE  GROCERY  CHAINS 


Percent  of  Total 


Percent  of  Totol 


1935 


Source     Technical  St^dy  No.  7.  National  Cuniniibsinn  on  Food  MarkcJiiit;. 
.*iine  19f)e,   ApptndiN  7a,bles  14,    1?  and  15. 


1963 

Food  store  sales 
Grocery  store  sales 
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APPENDIX  TABLE  15.— MARKET  SHARE  OF  20  LEADING  GROCERY  CHAINS  OF  EACH  SPECIFIED  YEAR 

BY  SIZE  GROUP,  1948-63 


1948 

1954 

1958 

1963 

Group     1 
total 

Cumula- 
tive 

Group     Cu 
total 

muta- 
tive 

Group     Ci 
total 

jmula- 
tive 

Group 
total 

Cumula- 
tive 

Percent  of  total  food  store 
sales: 

1st  to  4lh  largest 

A  &  P  ..      - 

17.2 
9.1  __ 

17.2 

'"20."3"- 
11.2  -. 

18.3 
9.9    ._. 

18.3 

19.3 
9.9  -._ 

19.3 

18.4 
8.7  ... 

18.4 

2d  to  4th  largest 

4"0'_-_. 

8.4  _. 

""22.'3"_. 
12.4  .. 

"26.3  "_. 
16.4  - 

20.9 

"'9."6"_. 

■"25."4"_. 
14.1  .. 

9.4  .. 

"'24"4"_. 
14.5  .. 

9.7 

5th  to  8th  largest 

1st  to  8th  largest 

3.1  ._ 

5.1  __- 

6.1  ... 

"""24."5 

2d  to  8th  largest 

2j' 

""To"—- 

6"8"_. 

15.8 

9th  to  20th  largest 

5.9  _._ 

1st  to  20th  largest 

23.1  -. 
13.9  - 

20.1 

30.3  .. 

20.4  _. 

21.7 

"'io."6'- 

31.3 

2d  to  20th  largest 

22.6 

Percent  of  total  grocery  store 
sales: 

1st  to  4th  largest 

A  &  P 

20.1 
10.7 

20.9 
11.3  _„. 

21.7 
11.1  ... 

20.0 
9.4  .. 

20.0 

2d  to  4th  largest 

3'6 

9.4  _. 

10.6 

5th  to  8th  largest 

1st  to  8th  largest    

4.5  _... 
4.5 

5.8  __. 

6.6  .. 

23.7  _. 
13.0  _. 

"""26r9".. 
16.2  -. 

27.5  ^. 
16.4  -. 

26.6 

2d  to  8th  largest 

9th  to  20th  largest 

1st  to  20th  largest 

3V2"_- 

"""""e.'e"  - 

17.2 

7.4  _. 

29.9  _. 
18.7  - 

34.1  _. 
23.0  _. 

34.0 

2d  to  20th  largest 

24.6 

Note:  Figures  may  not  add  due  to  rounding. 
Source:  Appendix  table  16. 

APPENDIX  TABLE  16— TOTAL  FOOD  AND  TOTAL  GROCERY  STORE  SALES  AND  FOOD  STORE  SALES  OF  LEADING  20 
GROCERY  CHAINS  BY  SIZE  FOR  EACH  SPECIFIED  YEAR,  1948-63 

[Sales  in  millions  of  dollars) 


1948 

1956 

1958 

1963 

Total  food  store  sales 

Total  grocery  store  sales 
(including  delicatessens)... 

29, 208 
25,  038 

39,  762 
34,901 

49, 225 
43, 696 

57,  079 
52, 566 

Food  store  sales  of 
leading  grocery 
chains  of  each  year 

Group 
total 

Cumula- 
tive 

Group 
total 

Cumula- 
tive 

Group 
total 

Cumula- 
tive 

Group 
total 

Cumula- 
tive 

1st  to  4th  largest 5,038  5,038  7,287  7,287  9,494         9,494        10,527  10,527 

A&P 2,674 .._.        3,942 .._.        4,876  4,963 

2d  to  4th  largest.. 2,364 3,345 4,619  _ 5,564 

5th  to  8th  largest 905 1,578  _ _...        2,539  3,485  

1st  to  8th  largest __.        5.943  _..        8,865. 12,033  14,012 

2d  to  8th  largest ._.        3,269 4,923 7,158 9,049 

9th  to  20th  largest 797 1,591  2,885 3,871  

1st  to  20th  largest 6.740 10.456  14,918.. 17,883 

2d  to  20th  largest 6,066 6,514. 10,043 12,920 

Note:  Alaska  and  Hawaii  not  included  in  1948  and  1954;  in  1958  food  store  sales  excluding  Hawaii  and  Alaska  w/ere 
$4,022,000,000  or  0.4  percent  less  than  revised  figure  including  same. 

Source:  1954  and  1958  Census  of  Busiriess,  Retail  Trade,  vol.  I,  Summary  Statistics:  1963  Census  of  Business  Retai  f 
Trade,  United  States,  BG63~RA1;  Federal  irade  Commission  files. 

Mr.  DiNGELL.  The  Chair  notes  with  regret  that  we  had  several  other 
witnesses  present  to  be  heard  today.  Because  of  the  session  it  will  not 
be  possible  to  hear  them  at  this  time.  'Sir.  William  C.  McCamant,  the 
Chair  notes,  is  in  the  room. 

Mr.  IMcCamant.  This  is  off  the  record,  Mr.  Reporter. 

(Discussion  off  tlie  record.) 


7? 

Mr.  DiNGELL.  The  committee  was  scliedulecl  to  reconvene  at  2  but 
because  of  the  hxrge  number  of  witnesses  to  be  heard  and  tlie  impor- 
tance of  the  testimony  to  be  received,  we  will  reconvene  at  1 :30. 

If  there  is  no  further  business  to  come  before  the  committee  at  this 
time  then,  the  committee  will  stand  adjourned  until  1 :30. 

(Thereupon,  at  12:30  p.m.  a  recess  was  taken  in  the  hearing,  to 
reconvene  at  1 :30  p.m.  this  same  day.) 

AFTERNOON    SESSION 

Mr.  DiNGELL.  The  subconnnittee  will  come  to  order. 

This  is  a  continuation  of  the  scrutiny  of  the  Subcommittee  on  Small 
Business  and  the  Robinson-Patman  Act. 

Our  first  witness  will  be  Mr.  William  C.  McCamant,  director  of 
public  affairs  for  the  National  Association  of  Wholesalers. 

Mr.  McCamant,  we  certainly  welcome  any  statement  you  may  choose 
to  give. 

TESTIMONY  OF  WILLIAM  C.   McCAMANT,   DIRECTOR  OF  PUBLIC 
AFFAIRS,  NATIONAL  ASSOCIATION  OF  WHOLESALERS 

Mr.  McCamant.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  my  name  is  William  C.  McCamant,  I  am  appearing 
here  today  as  director  of  public  affairs,  National  Association  of 
Wholesalers. 

Our  membership  is  composed  of  64  national  commodity  line  whole- 
sale associations,  and  of  individual  wholesale  distribution  businesses. 
The  industry  is  composed  mostly  of  small  businesses. 

We  appreciate  the  opportunity  afforded  to  make  some  observations 
regarding  the  application  of  the  Robinson-Patman  Act  to  the  indus- 
try. Our  comments  will  be  more  from  the  business  competitive  view- 
point than  from  the  legal. 

I  would  like  to  say  that  I  learned  for  the  first  time  this  morning 
from  Congressman  Patman  that  it  was  a  wholesaler  constituent  who 
began  his  interest  in  this  particular  problem. 

We  have  followed  with  interest,  the  findings  of  the  two  Presi- 
dential Connnissions  on  Antitrust  Policy.  With  particular  reference, 
we  wish  to  present  some  views  on  the  White  House  Task  Force  Report 
on  Antitrust  Policy,  commonly  referred  to  as  the  Neal  report. 

In  its  discussion  of  the  Robinson-Patman  Act,  the  task  force  re- 
ferred to  one  goal  of  the  act  "to  curb  price  discrimination  that  unduly 
favors  national  over  local  sellers  and  to  protect  independent  merchants 
from  unfair  competition  from  large  buyers  obtaining  the  benefits  of 
price  discrimination." 

We  can  accept  that  statement  as  being  in  conformance  with  our 
views  of  the  act.  The  report  then  charges  that  the  act  has  "impaired 
competition  and  the  development  of  new  methods  of  distribution," 
and  "has  impaired  competition  and  the  development  of  new  methods 
of  distribution  integrating  wholesale  and  retail  fimctions,"  and  "by 
requiring  proportionally  equal  treatment  in  certain  promotional 
practices." 
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We  find  siicli  conclusions  not  supported  by  past  and  current  devel- 
opments in  tlie  marketplace.  In  every  commodity  line  there  have  been 
imiovations  in  marketing-,  including  buying  groups,  voluntary  groups, 
chains,  wholesaler-owned  retail  operations,  retailer-owned  wholesale 
operations,  manufacturer-owned  wholesale  operations,  manufacturer- 
owned  retail  operations,  and  other  combinations. 

Indeed,  if  there  is  any  one  word  to  characterize  distribution  in  the 
past  decade,  that  word  is  "innovation."  These  patterns  of  distribution 
differ  by  commodity  line,  and  within  commodity  lines;  a  development 
in  food  distribution  may  or  may  not  be  adopted  by  businesses  engaged 
in  selling  other  connnodities. 

Reference  was  also  made  to  the  requirement  for  proportionally  equal 
treatment  in  certain  promotional  practices.  This  rule  grew  out  of  the 
Fred  Meyer  decision,  rendered  by  the  U.S.  Supreme  Court  in  1967. 
Basically  the  Court  held  that  the  supplier  has  a  responsibility  to 
see  that  his  indirect  customer  receives  proportionally  equal  promo- 
tional allowances  granted  to  his  direct  customer  if  the  two  compete. 

To  implement  this  principle,  the  Federal  Trade  Commission  issued 
in  May  of  this  year,  "Guides  for  Advertising  Allowances  and  Other 
Merchandising  Payments  and  Services."  Because  of  the  great  variety 
of  advertising  and  other  promotional  allowances,  and  the  different 
marketing  methods  existing  in  various  commodity  lines,  these  guides 
may  present  many  difficult  problems  of  application. 

AVe  have  made  no  study,  and  if  we  were  to  do  so  Ave  believe  the  ac- 
ceptability would  vary  by  commodity  line. 

We  do  note,  however,  that  the  Supreme  Court  has  adopted  a  prin- 
ciple that  the  supplier  has  a  responsibility  to  insure  that  his  inctirect 
customers,  who  compete  with  his  direct  customers,  receive  equally  pro- 
portional promotional  allowances.  It  may  well  be  that  this  principle 
at  sometime  in  the  future  will  be  extended  to  include  price. 

It  is  not  difficult  to  conceive  that  if  the  issue  were  presented  to  the 
Court,  it  could  hold  that  equality  between  competing  direct  customers 
and  the  indirect  customers  is  as  vital  in  prices  as  it  is  in  promotional 
allowances. 

Over  the  years,  the  Eobinson-Patman  Act  has  not  been  extended  to 
cover  sales  to  the  Government.  In  the  days  when  Government  jour- 
chases  constituted  a  relatively  small  volume  in  the  marketplace,  this 
exemption  posed  few  problems.  But  today,  with  the  vast  growth  in 
Government  purchases.  Federal,  State,  and  local,  wdiich  are  estimated 
to  be  25  percent  of  all  goods  producecl,  the  continued  exemption  cre- 
ates many  unfair  competitive  situations. 

This  can  be  illustrated  by  the  Federal  Trade  Commission's  general 
custom  when  issuing  trade  practice  guides  to  note  the  rules  against  dis- 
counts which  may  lessen,  injure,  destroy,  or  pre^-ent  competition  from 
a  distributor  do  not  apply  to  purchases  by  the  U.S.  Government. 

By  the  inclusion  of  this  language,  suppliers  are  in  effect  notified 
that  they  may  sell  to  the  Government  at  prices  below  those  charged 
to  their  own  distributors.  ]N"o  one  will  dispute  the  fact  that  when  a  sup- 
plier does  sell  products  to  the  Government  at  prices  below  those 
charged  to  his  distributor,  competition  from  that  distributor  is 
destroyed. 

Where  is  the  public  interest  in  this  matter  ? 
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In  the  report  of  the  American  Bar  Association  Commission  to  Study 
the  Federal  Trade  Commission,  we  find  a  recommendation  "that  the 
FTC  focus  enforcement  of  the  act  on  instances  in  which  injury  to 
competition  is  clear,  taking  into  account  the  consumer  interest  in 
vigorous  price  competition  and  the  fact  that  the  act's  principle  purpose 
is  to  curb  abuses  of  mass-buying  power  by  large  firms.'' 

As  long  as  the  act  remains  on  the  statute  books,  curbing  abuses  of 
mass-buying  power  by  large  purchasers  must  be  the  intent  of  the  Con- 
gress. The  General  Services  Administration  has  mass-buying  power 
unmatched  by  any  other  purchaser. 

Basic  Government  policy  and  action  should  rest  on  a  body  of  law. 
The  Congress  has  recently  affii-med  that  Government  procurement 
should  be  fair  to  all  parties  and  conform  to  other  Government  policies. 
Attention  is  called  to  three  of  the  objectives  of  H.R.  474  to  establish  a 
Commission  on  Government  Procurement,  recently  passed  by  the 
House.  In  the  declaration  of  policy,  section  1,  among  other  objectives, 
the  following  three  are  significant : 

(a)  Procurement  policies  and  ]")rograms  should  be  conformed,  when- 
ever appropriate,  to  other  established  Government  policies  and  pro- 
grams. 

(h)  Possible  disruptive  effects  of  Government  procurement  on  par- 
ticular industries,  areas  or  occupations  should  be  minimized;  and 

(c)  Fair  dealing  and  equitable  relationships  among  the  parties  to 
Government  contracting  should  be  promoted. 

We  believe  the  Congress  must  turn  its  attention  to  this  problem. 
It  is  our  hope  that  the  Commission  on  Government  Procurement  will 
carefully  examine  this  area  to  determine  if  as  a  matter  of  Govern- 
ment policy,  procurement  by  the  Government  should  conform  to  estab- 
lished policy  governing  other  commercial  transactions. 

In  the  past  few  years,  the  share  of  Government  purchases  from  small 
business  has  declined. 

Wliile  that  trend  may  not  be  a  subject  of  interest  in  these  hearings, 
the  reason  there  for  should  be;  for  as  long  as  Government  policy  per- 
mits the  GSA  and  other  centralized  purchasing  agencies  to  induce  dis- 
criminatory discounts  from  suppliers,  thus  preventing  competition 
from  their  distributors,  this  trend  will  continue. 

Last  April  we  wrote  to  Congressman  John  Dingell,  in  his  capacity 
as  chairman  of  the  Subcommittee  on  the  Regulatory  Agencies  of  the 
Select  Committee  on  Small  Business,  regarding  this  exemption. 

Chairman  Dingell  referred  the  matter  to  the  Federal  Trade  Com- 
mission for  response.  This  exchange  of  correspondence  is  submitted  for 
inclusion  in  the  record  if  deemed  appropriate  by  the  subcommittee. 

We  greatly  appreciate  the  opportunity  afforded  to  submit  these 
views. 

Mr.  Dingell.  Without  objection,  the  documents  referred  to  will  be 

included  in  the  record  at  this  point. 

(The  material  referred  to  follows :) 

May  1,  1969. 

Hon.  Paul  Rand  Dixon, 

Chairman,  Federal  Trade  Commission, 

Dear  Chairman  Dixon:  Enclosed  you  will  find  a  copy  of  a  letter  I  have  re- 
cently received  from  the  National  Association  of  Wholesalers. 

You  will  note  that  it  raises  the  question  of  exemption  from  the  Robinson-Pat- 
man  Act  on  greeting  cards  purchased  by  the  United  States  Government. 
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Does  it  not  strike  you  that  if  sales  to  the  government  result  in  unfair  competi- 
tion that  it  should  not  be  exempted.  I  would  appreciate  your  responding  to  the 
points  raised  by  Mr.  McCamant,  and  particularly,  on  what  rules  your  agency 
relies  for  exempting  Federal  sales  from  the  Act. 
With  kindest  personal  regards,  I  am 
Sincerely, 

John  D.  Dingell, 
Chairman,  Subcommittee  on  Regulatory  and  Enforcement  Agencies. 
Enclosure. 


National  Association  of  Wholesalers, 

Washington,  D.O.,  April  22, 1969. 
Hon.  John  Dingell, 

Chairman,  Subcommittee  on  the  Regulatory  Agencies, 
House  Small  Business  Committee, 
House  Office  Building,  Washington,  D.C. 

Deak  Mr.  Chairman  :  From  time  to  time,  the  Federal  Trade  Commission 
issues  what  are  termed  "guides"  for  specific  industries.  A  recent  one  is  titled 
"Guides  for  the  Greeting  Card  Industry  Relating  to  Discriminatory  Practices." 

The  following  is  quoted  from  the  Greeting  Card  Industry  Guide : 

"(a)  Publishers  and  distributors  in  the  Greeting  Card  Industry  should  not, 
in  the  course  of  commerce,  grant,  secretly  or  openly,  directly  or  indirectly,  any 
rebate,  refund,  discount,  credit,  or  other  form  of  price  differential  which  effects 
a  discrimination  in  price  between  different  purchasers  of  greeting  cards  of  like 
grade  and  quality,  where  the  affect  thereof  may  be  substantially  to  lessen  or  to 
injure,  destroy,  or  prevent  competition  with  the  publisher  or  distributor  granting 
the  discrimination  or  with  the  purchaser  receiving  its  benefit  or  with  customers 
of  either  of  them." 

Then  the  Guide  states : 

"This  Guide  is  not  applicable  to  greeting  cards  purchased  by  the  United 
States  Government." 

Thus,  the  FTC,  while  recognizing  the  unfair  competitive  effects  of  discrimina- 
tory price  discounts  demanded  by  the  Government,  neither  takes  regulative 
action  nor  suggests  legislative  remedies.  We  ask  three  questions : 

1.  Are  discriminatory  discounts  demanded  by  the  Government  and  granted 
by  some  suppliers  injurious  to  competition  ? 

2.  Can  a  distributor  compete  with  his  supplier  in  sales  to  the  Government 
when  the  Government  demands  and  receives  discriminatory  discounts  from  the 
supplier? 

3.  Are  the  discounts  "cost  justified"? 

NAW  has  long  maintained  that  the  Government  should  act  as  sovereign  when 
it  establishes  and  administers  the  riTles  of  the  marketplace.  However,  when  the 
Government  enters  the  market  place  as  a  contracting  party,  it  should  abide  by 
the  rules  which  govern  all  other  parties.  As  the  po.stoffice  truck  observes  the 
stop  signs,  so  the  procurement  agencies  should  recognize  the  established  rules 
governing  fair  competition.  It  is  time  for  the  FTC  to  exercise  its  full  respon- 
sibility to  maintain  open  and  fair  competition  in  all  business  transactions,  in- 
cluding those  where  the  Government  is  one  of  the  contracting  parties. 

If  additional  legislation  is  needed,  then  it  should  be  enacted.  If  discriminatory 
discounts  to  the  Government  do  not  adversely  affect  competition,  then  there  is 
no  reason  for  the  PTC  to  state  that  the  section  does  not  apply  to  purchases  by 
the  Government  But  certainly,  the  stated  exception  must  be  a  recognition  by 
the  FTC  that  such  discounts  to  Government  entities  do  lessen  competition. 

It  is  simply  not  enough  to  point  to  an  old  ruling  of  a  past  U.S.  Attorney  Gen- 
eral which  states  that  sales  to  the  Government  are  exempt  from  the  Robinson- 
Patman  Act.  And  in  the  past,  a  commercial  bribery  case  involving  a  sale  to  the 
State  of  Idaho  was  resolved  by  the  court  as  coming  imder  the  Act.  With  each 
passing  year  bringing  the  Government  as  a  greater  participant  in  the  market- 
place, corrective  action  is  all  the  more  required. 

We  suggest  inquiry  into  this  matter  at  an  early  date. 
Sincerely  yours, 

William  C.  McCamant. 
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Federal  Tbade  CoMiiissiON, 
Washington,  D.C.,  May  7, 1969. 
Hon.  John  D.  Dingell, 

Cliairman,  Subcommittee  on  Regulatory  •and  Enforcement  Agencies,  House  of 
Representatives,  Washington,  D.C. 
Dear  Mr.  Chairman  :  I  have  your  letter  of  May  1,  1969,  with  which  you  en- 
closed copy  of  a  letter  from  Mr.  William  C.  McCamant,  Director  of  Public  Affairs, 
National  Association  of  Wholesalers,  1725  K  Street,  N.W.,  Washington,  D.C. 
20006,  regarding  the  greeting  card  industry. 

I  shall  forward  a  report  to  you  on  this  matter  as  promptly  as  possible. 
With  best  wishes,  I  am 
Sincerely  yours, 

Paul  Rand  Dixon,  Chairman. 

Federal  Trade  Commission, 
Washington,  D.C,  June  2, 1969. 

Re  National  Association  of  Wholesalers,  Corres.  File  No.  049887. 
Hon.  John  D.  Dingell, 

Chairman,  Suicommittee  and  Regulatory  and  Enforcement  Agencies,  House  of 
Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  further  reply  to  your  communication  of  May  1, 
1969,  concerning  the  inquiry  of  Mr.  William  C.  McCamant,  Director  of  Public 
Affairs,  National  Association  of  Wholesalers,  1725  K  Street,  N.W.,  Washington, 
D.C.  20006,  regarding  the  exemption  from  the  Robinson-Pa tman  Act  on  greeting 
cards  purchased  by  the  United  States  Government. 

The  following  is  the  report  of  this  matter  which  the  Chairman  had  indicated 
in  his  letter  of  May  7th,  would  be  furnished  as  promptly  as  possible. 

The  Robinson-Patman  Act  amendment  of  Section  2  of  the  Clayton  Act  is  silent 
in  reference  to  its  application  to  sales  made  to  the  Federal  Government.  Such 
sales  are  neither  expressly  exempt  nor  included  in  the  Act's  coverage. 

However,  while  the  Act  itself  is  silent  in  this  regard,  its  legislative  history  and 
subsequent  interpretation  support  the  proposition  that  sales  made  to  the  Federal 
Government  are  not  subject  to  the  provisions  of  the  Act. 

A  memorandum  submitted  to  the  House  Judiciary  Committee  by  the  bill's 
draftsman  in  1935  asserted  the  immunity  for  Government  sales,  explaining 
that: 

"The  answer  is  found  in  the  principle  of  statutory  construction  that  a  statute 
will  not  be  construed  to  limit  or  restrict  in  any  way  the  rights,  prerogatives, 
or  privileges  of  the  sovereign  unless  it  so  expressly  provides — a  principle  inherited 
by  Amei'ican  jurisprudence  from  the  common  law." 

That  rationale  was  adopted  in  a  formal  opinion  of  the  Attorne.v  General  of 
the  United  States  rendered  in  1936.  The  opinion  pointed  out  that  "statutes  regu- 
lating rates,  charges,  etc.,  in  matters  affecting  commerce  do  not  ordinarily  apply 
to  the  Government  unless  it  is  expressly  so  provided ;  and  it  does  not  seem  to 
have  been  the  policy  of  the  Congress  to  make  such  statutes  applicable  to  the 
Government."  The  Attorney  General  concluded  that  the  Clayton  Act,  as  amended 
by  the  Robinson-Patman  Act.  was  "not  applicable  to  Government  contracts  for 
supplies."  (1932-1939  CCH  Trade  Cases,  H  55,145) . 

While  this  precise  issue  has  never  been  ruled  on  by  the  United  States  Supreme 
Court,  the  majority  of  judicial  decisions  are  in  accord  with  the  Attorney  Gen- 
eral's opinion  in  holding  the  Act  inapplicable  to  purchases  by  Governmental 
agencies. 

Thus,  it  seems  apparent  from  the  foregoing  that  sales  made  to  the  Federal 
Government  are  not  subject  to  the  provisions  of  the  Clayton  Act,  as  amended 
by  the  Robinson-Patman  Act,  and  accordingly  sellers  granting  lower  prices  to 
agencies  of  the  Federal  Government  than  are  granting  to  other  purchasers 
incur  no  liability  under  the  Act. 

Consistent  with  the  Commission  policy  of  developing  and  proposing  new  legal 
sanctions  to  maintain  active  competition  in  open  markets,  the  staff  recently 
considered  the  need  for  proposing  legislative  amendments  to  extend  the  cover- 
age of  the  Act,  to  sales  to  Governmental  entities.  On  the  basis  of  its  study  of 
the  problem  the  staff  concluded  that  there  was  not  presently  extant  a  demon- 
strable need  to  recommend  any  legislative  amendments  for  the  puri>ose  of 
specifically  subjecting  purchases  by  the  Government  to  the  statute. 
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In  his  correspondence  with  you,  Mr.  McCamant  posed  three  specific  questions 
relating  to  the  Governmental  exemption.  With  regard  to  his  first  question,  con- 
cerning the  possible  anticompetitive  effects  of  discriminatory  discounts  on  Gov- 
ernmental purchases,  there  is,  of  course,  no  categorical  answer.  A  price  discrimi- 
nation is  unlawful  only  where  certain  competitive  effects  are  reasonably  probable 
as  a  result  thereof  and  discriminatory  discounts  are  not  per  se  injurious  to  com- 
petition regardless  of  the  identity  of  the  purchaser.  A  finding  of  the  requisite 
injury  to  competition  is  dependent  upon  the  relevant  facts  and  circumstances  of 
each  particular  case.  It  would  seem  that  there  would  be  little  lilvclihood  of  injury 
to  the  secondary  level  of  competition  since  in  most  cases  the  demands  for  goods 
and  services  by  Governmental  units  is  a  unique  demand,  I.e.,  it  would  not  exist 
were  it  not  for  the  Government.  In  these  ca.ses  Governmental  units  do  not 
compete  with  the  private  sector  and  therefore  no  possible  harm  to  competition 
can  result  from  such  transactions. 

With  regard  to  primary  line  competition  and,  also,  in  those  situations  where 
competition  does  exist  between  Government  and  private  industry  in  the  resale 
of  commodities,  conceivably  the  discriminatory  discount  could  result  in  the  pro- 
scribed injury  to  competition.  However,  there  is  presently  a  lack  of  clear  and 
sufficient  empirical  data  evidencing  any  substantial  competitive  injury  in  such 
situations. 

With  reference  to  Mr.  McCamant's  second  question,  it  would  appear  in  any 
event  that  a  distributor  would  be  disadvantaged  in  his  ability  to  compete  with 
his  supplier  in  direct  sales  made  by  the  supplier.  A  supplier  may  sell  at  the 
same  price  to  both  his  distributors  and  his  direct  buying  customers,  without 
violating  the  Robinson-Patman  Act. 

The  answer  to  his  last  question,  as  to  whether  a  particular  discount  is  cost 
justified,  necessarily  is  dependent  upon  the  individual  cost  variables  applicable 
to  the  particular  transaction,  and  may  only  be  determined  on  a  case  by  case  basis. 

While  the  Commission  has  adopted  a  policy  that  it  will  not  take  action  against 
the  practice  of  granting  preferential  prices  to  the  United  States  Government,  Mr. 
McCamant  should  be  encouraged  to  furnish  any  specific  empirical  data  he  may 
have,  evidencing  a  demonstrable  need  for  legislative  amendment  to  extend  the 
Robinson-Patman  Act  to  cover  Governmental  purchases.  He  may  be  assured  that 
such  material  will  I'eceive  appi'opriate  consideration. 

With  best  wishes,  I  am 
Sincerely  yours, 

EVEBETTE   MacInTYKE. 

Acting  Chairman. 

Mr.  DiNGELL.  INIr.  INIcCamant,  we  thank  you  for  a  very  helpful 
statement. 

Mr.  Conte? 

Mr.  Conte.  I  have  no  questions. 

Mr.  DiNGELL.  Mr.  Horton  ? 

Mr.  HoRTOisr.  No  questions. 

Mr.  DiNGELL.  Mr.  Potvin  ? 

INIr.  Pot\t:n.  Just  one  question,  Mr.  Chairman. 

Mr.  McCamant,  as  an  official  of  the  National  Association  of  Whole- 
salers, I  take  it  that  you  are  familiar  not  only  with  the  structure  of 
the  wholesale  industry  but  also  the  behaviorarside,  that  is  to  say,  how 
the  businesses  are  carried  on  today,  as  compared  to,  sav,  5  or  10  years 
ago. 

Mr.  McCamant.  Yes ;  I  have  considerable 


Mr.  PoTviN.  Now,  you  have  depicted  what  I  would  take  to  be  sort 
of  structural  innovations,  and,  indeed,  they  are  both  myriad  and  im- 
pressive, the  various  types  of  distribution  that  you  enumerated.  Would 
it  be  fair  to  say  that  the  methodology  of  distribution,  finding  new 
ways  to  get  deliveries  quicker,  to  give  better  service,  that  sort  of  thing, 
has  also  progressed  at  least  at  a  similarly  rapid  pace? 

Mr.  McCamant.  Yes ;  I  certainly  think  that  has  been  true.  I  think 
that  there  is  a  desire  to  have  the  greatest  market  penetration,  and  I 
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think  that  all  suppliers  and  distributors  are  seeking  new  methods  in 
order  to  do  that.  And  that  has  resulted  in  a  lot  of  ingenuity  in 
marketing. 

Mr.  PoTviN.  Now,  the  Robinson-Patman  Act  is,  of  course,  a  matter 
of  recurring,  indeed,  chronic  interest,  with  many  of  the  constituent 
trade  associations  that  belong  to  your  federation ;  is  it  not  ? 

Mr.  McCamant.  It  certainly  is. 

Mr.  PoTviN.  And  I  take  it  that  at  a  number  of  your  meetings  your 
officials  of  these  groups — with  officials  of  these  groups  that  this  is  a 
subject  that  came  up  for  discussion  ? 

Mr.  McCamant.  Many  times. 

Mr.  PoTviN.  Have  you  ever  heard  any  indications  from  these  organi- 
zations that  either  as  buyers  on  the  one  liand  or  as  sellers  on  the  other, 
they  have  felt  "stifled"  by  the  Eobinson-Patman  Act  ? 

Mr.  McCamant.  None  whatsoever.  At  no  time  have  we  heard  that. 

Mr.  PoTviN.  And  it  is  your  impression  that  on  a  consensus  they 
would  very  strongly  favor  the  continuation  of  the  R-P  Act? 

Mr.  McCamant.  I  certainly  would  think  that  is  true;  yes. 

JMr.  PoTviN.  Thank  you,  Mr.  McCamant. 

Mr.  HoRTON.  Mr.  Chairman,  could  I  just  make  one  comment  to  Mr. 
McCamant  ? 

Mr.  DiNGELL.  Mr.  Horton. 

Mr.  HoRTON,  I  did  notice  in  your  statement  on  page  4  reference  to 
H.E.  474,  a  bill  to  establish  a  Commission  on  Government  Procure- 
ment. I  w^ant  to  commend  you  on  your  thoughts  there.  I  was  one  of  the 
principal  sponsors  of  that  bill  and  served  as  ranking  minority  member 
of  the  Government  Operations  Subcommittee  on  Military  Operations 
that  had  long  hearings  on  the  bill.  I  handled  the  bill  on  the  floor  on  the 
minority  side.  I  feel  very  strongly  that  it  is  important  that  this  Com- 
mission examine  these  areas  very  carefully. 

I  would  hope  that  if  and  when  the  Commission  is  established,  that 
you  and  others  with  special  information  would  be  available  to  be  of 
assistance  to  the  Commission. 

So  I  do  want  to  commend  you  for  your  comments  there,  and  I  think 
they  are  very  appropriate. 

Mr.  McCamant.  Thank  you  very  much.  We  certainly  appreciate 
your  efforts  and,  I  believe,  Mr.  Corman,  who  also  submitted  on  the 
bill 

Mr.  Horton.  Right. 

Mr.  McCamant  (continuing).  In  this  regard.  And  we  think  that 
it  is  a  subject  requiring  very  serious  study  because  there  are  many 
suppliers  who  do  not  compete  unfairly  with  any  of  the  distributors 
except  in  the  field  of  Government  procurement,  and  that  is  because 
they  are  forced  into  it  by  GSA.  And  if  the  Congress  has  reaffirmed  its 
policy  here  that  Government  procurement  should  be  consistent  with 
other  Government  policy,  we  think  that  this  Commission  should  be  a 
very  excellent  instrument  to  investigate  the  problem. 

Mr.  HoRTON.  Thank  you. 

Mr.  DiNGELL.  Mr.  McCamant,  we  certainly  thank  you  for  your 
presence  and  for  your  very  helpful  statement. 

Mr.  McCamant.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  Thank  you  very  much. 
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Our  next  witness  is  Mr.  H.  C.  Thompson,  president,  National  Con- 
gress of  Petroleum  Retailers. 

Mr.  Thompson,  we  are  certainly  pleased  you  could  be  with  us  today. 
The  Chair  notes  that  you  also  have  Mr.  O.  W.  Britton  here  witli  you, 
executive  director  of  tlie  Eetail  Gasoline  Dealers  Association  of  MicM- 
gan,  from  the  State  I  have  the  honor  to  represent. 

Mr.  Britton,  we  are  happy  you  could  be  with  us.  And  we  are  glad 
to  see  our  old  friend  Mr.  William  Snow,  your  general  counsel,  who  is 
well  known  and  much  respected  by  this  committee. 

Gentlemen,  we  are  certainly  happy  you  could  be  with  us  today. 

TESTIMONY  OF  H.  C.  THOMPSON,  PKESIDENT,  NATIONAL  CON- 
GUESS  OF  PETEOLEUM  EETAILERS;  ACCOMPANIED  BY  0.  W. 
BRITTON,  EXECUTIVE  DIRECTOR,  RETAIL  GASOLINE  DEALERS 
ASSOCIATION  OF  MICHIGAN;  AND  WILLIAM  SNOW,  GENERAL 
COUNSEL 

Mr.  Thompson.  Thank  you,  Mr.  Chairman. 

Mr.  Snow,  do  you  want  to  make  a  comment  before  I  go  ahead  ? 

Mr.  Snow.  Very  briefly,  Mr.  Chairman. 

The  statement'^by  Mr.  Thompson  for  NCPR  and  by  Mr.  Britton 
deals  with  marketplace  realities,  factual  things. 

The  Robinson- Patman  Act  was  passed  to  deal  with  problems  in  the 
real  world,  not  with  economic  theories — passed  unanimously  in  the 
Senate,  almost  so  in  the  House.  Those  j^roblems  are  still  with  us  even 
though  the  economy  races  along  so  fast  we  don't  see  them,  but  we  are 
begimiing  to  feel  them  and  they  can  become  very  much  worse. 

So  it  is  in  the  real  world  that  we  live  and  that  our  members  have  to 
struggle  in,  and  these  statements  relate  to  that.  And  they  relate  to  price 
discrhnination,  what  is  perhaps  the  most  important  aspect  for  us,  and 
that  is  as  an  instrument  of  coercion. 

We  happen  to  believe  that  the  goal  of  the  antitrust  laws  is  liberty, 
economic  liberty  of  all  of  our  citizens,  and  that  this  means  that  one 
businessman  should  not  be  coerced  by  another. 

James  Madison  said  that  in  writing  the  Constitution,  that  there  is 
as  much  to  fear  from  usurpation  by  a  few,  of  the  rights  of  all,  as  there 
is  by  usurpation  of  Government.  And  economic  coercion,  price  dis- 
crimination, is  a  device  of  economic  coercion  in  gasoline  distribution. 

So,  Mr.  Thompson,  if  you  will,  proceed. 

Dr.  DiNGELL.  Mr.  Thompson. 

Mr.  Thompson.  Mr.  Chairman  and  members  of  the  subcommittee, 
my  name  is  H.  C.  Thompson.  I  am  president  of  the  Georgia  Associa- 
tion of  Petroleum  Retailers.  We  are  the  national  trade  association  of 
the  retail  petroleum  and  automotive  service  station — I  repeat,  I  am 
president  of  the  National  Congress  of  Petroleum  Retailers. 

Mr.  Snow.  Mr.  Thompson  is  also  president  of  the  Georgia  Associa- 
tion. 

Mr.  Thompson.  We  are  a  congress  of  affiliated  State  and  regional 
associations  in  a  majority  of  the  States,  the  District  of  Columbia,  and 
Puerto  Rico. 

The  individual  retail  members  who  make  up  our  constituent  associa- 
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tions  comprise  more  thcan  90  percent  of  total  trade  association  member- 
ship in  the  retail  petroleum  industry. 

We  are  deeply  concerned  with  the  subject  matter  of  these  hearings. 
In  fact,  it  is  not  stating  it  too  strongly  to  say  that  it  is  the  economic  life 
of  our  members  which  is  involved.  Nor  is  this  something  which  we 
have  just  recently  discovered.  In  fact,  the  threat  to  smalf  business  in 
our  industry  from  price  discrimination  practices  was  one  of  the  major 
reasons  leading  to  the  formation  of  our  national  organization  in  1947; 
and  one  of  our  first  official  actions  was  to  authorize  support  for  the  posi- 
tion of  the  Federal  Trade  Commission  in  the  Standard  of  Indiana  case 
which  was  then  in  the  circuit  court  of  appeals,  and  the  filing  of  ami- 
cus curiae  briefs  therein  along  with  our  affiliated  association,  the  Re- 
tail Gasoline  Dealers  Association  of  Michigan. 

Moreover,  as  members  of  this  subcommittee  will  remember,  our  posi- 
tion in  regard  to  price  discrimination  has  been  presented  not  only  to 
the  Commission  and  to  the  Courts,  but  also  right  here  in  each  session  of 
Congress  from  1954  down  to  the  present. 

Consider  for  a  moment  what  happens  when  a  major  gasoline  sup- 
plier with  numerous  service  stations  in  a  particular  community  gives 
a  substantial  discount  to  one  or  a  few  of  these  retail  outlets  under  an 
arrangement  whereby  the  retail  ]irice  will  be  reduced  2,  3  or  5  cents  a 
gallon  in  the  favored  stations.  The  competing  lessee  dealers  of  these 
favored  outlets  must  continue  to  buy  the  gasoline  they  sell  from  the 
very  same  supplier  who  discriminates  against  them.  By  the  terms  of 
their  contract,  they  must  pay  the  price  which  the  supplier  posts  at  the 
bulk  plant  notwithstanding  that  this  price  is  1,  2,  3,  or  even  5  or  more 
cents  higher  than  the  price  given  to  the  favored  stations. 

They  are  forced  by  the  discrimination  to  take  a  loss  either  by  cutting 
their  margins  below  their  cost  of  doing  business  or  lose  their  customers 
to  the  favored  stations  and  see  their  businesses  dry  up  while  fixed 
expenses  such  as  minimum  rent  use  up  their  capital. 

The  terribly  disheartening  thing  is  that  the  catastrophe  of  business 
failure  brought  on  by  such  discrimination  overtakes  the  efficient,  the 
average,  and  the  inefficient  alike.  The  hardest  working,  most  efficient 
dealer  can  hang  on  a  little  longer  in  the  face  of  this  type  of  price  dis- 
crimination, but  if  the  discrimination  is  deep  enough  or  continues  long 
enough,  efficiency  has  little  to  do  with  survdval. 

Equally  repressive  hardships  are  imposed  through  the  area  form  of 
price  discrimination — the  tyj^e  which  occurs  when  a  supplying  com- 
pany draws  an  imaginary  line  down  the  middle  of  the  street  or  high- 
way or  across  a  piece  of  country  land  and  charges  dealers  on  one  side 
of  this  imaginary  line  2,  3,  5  or  more  cents  per  gallon  higher  for  gaso- 
line, even  though  the  dealers  who  have  to  pay  the  higher  price  are 
within  a  few  hundred  feet,  down  the  road  or  just  across  the  street 
from  the  dealers  getting  the  lower  price. 

The  extent  of  area  price  discrimination  between  contiguous  and 
closely  related  areas — even  within  a  single  State— is  appalling  *  *  * 
sometimes  being  as  high  as  12  cents  dilTerence  from  the  price- war 
area  to  perhaps  only  50  miles  away.  When  the  price-war  tank  wagon 
price  goes  down  to  5.8  cents  as  it  has  done  on  various  occasions  and  in 
various  places  for  a  few  weeks  at  a  time  during  the  1960's,  this  does 
not  change  the  price  charged  one  or  two  counties  away  which  will  ho, 
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from  16  cents  to  more  than  IS  cents — or  a  difference  of  10  to  12  cents 
between  prices  in  competing  areas. 

This  comes  as  a  shock  to  many  people  observing  the  oil  industry 
from  the  outside  :  But  it  is  a  fully  documented  fact  that  on  a  national 
basis  under  normal  market  conditions,  tlie  independent  brand  chain 
stations  buy  approximately  half  the  gasoline  they  sell  from  major  oil 
company  suppliers  unbranded  at  4  to  6  cents  a  gallon  below  the  price 
charged  major  brand  retailers. 

These  same  supplying  companies  then  pressure  their  branded  deal- 
ers who  are  paying  the  4  to  6  cents  higher  price  to  cut  their  margins 
to  meet  the  competition  of  the  private  brands. 

These  facts  constitute  the  hard  core  of  a  tremendous  amount  of  eco- 
nomic suffering  for  major  brand  dealer-operated  service  stations — as 
well  as  the  means  for  engendering  price  wars,  when  suppliers  put  pres- 
sure on  their  regular  dealers  to  compete  pricewise  through  cutting 
their  margins  with  competitors  who  are  buying  4  to  6  cents  cheaper. 

In  conclusion,  experience  has  been  our  teacher  as  to  the  misery 
which  is  involved  and  the  reality  of  the  practices  wdiich  I  have  been 
describing. 

They  play  a  significant  part  in  the  30-  to  37-percent  annual  turn- 
over ratio  for  service  station  dealers.  Yet  bad  as  these  practices  are  and 
have  been  as  short  range  pricing  tactics,  they  have  even  more  serious 
long-range  implications.  These  long-range  implications  involve  their 
availability  for  use  as  instruments  of  control  in  the  continuing  trend 
toward  super  concentration  and  industrywide  power  over  prices,  mar- 
kets, and  supply. 

Only  our  strong  commitment  to  the  Robinson-Patman  Act  and  its 
vigorous  enforcement — in  conjunction  with  the  same  vigorous  enforce- 
ment of  other  antitrust  statutes — can  prevent  the  undermining  of  our 
free  enterprise  system. 

In  simple  truth,  we  need  to  strengthen  our  commitment  to  antitrust 
principles  and  to  the  antiprice  discrimination  safeguard  which  the 
Robinson-Patman  Act  provides.  We  strongly  commend  this  subcom- 
mittee for  its  concern  with  this  most  fundamental  problem. 

Mr.  DiNGELL.  Mr.  Thompson,  we  certainly  thank  you  for  a  very  help- 
ful statement.  And  the  Chair  notes  that  you  have  submitted  to  us  also 
an  addendum  which,  if  there  is  no  objection,  we  will  insert  at  this  point 
in  the  record. 

(The  material  referred  to  follows:) 

Addendum  to  Statement  of  H.  C.  Thompson,  President, 
National  Congress  of  Petroleum  Retailers,  Inc. 

Mr.  Chairman  and  members  of  the  committee :  There  has  been  and  continues  to 
be  a  need  for  antitrust  remedies  to  be  made  available  to  small  businessmen 
against  sales  at  unreasonably  low  prices  that  tend  to  destroy  competition  or  elimi- 
nate a  competitor. 

During  this  calendar  year  the  Georgia  Association  of  Petroleum  Retailers  has 
had  a  number  of  complaints  filed  by  lessee  gasoline  retailers  that  will  bear  out  a 
present  need  for  stronger  laws  in  this  area. 

One  such  dealer  complaint  filed  July  31,  1969  related  that  Gulf  Oil  Company 
was  favoring  certain  of  their  dealers  in  the  same  general  marketing  district  by 
the  granting  of  a  lower  price  to  the  favored  dealers  to  the  detriment  of  the  un- 
favored dealer.  The  complaining  dealer  explained  that  his  business  volume  fell 
from  a  normal  of  1500  to  1600  gallons  a  day  to  1200  to  1300  gallons  a  day. 
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In  this  ease  a  telephone  call  to  Gulf  Oil  by  the  Association  representative  re- 
sulted in  the  complaining  dealer  getting  the  same  price  as  the  nearby  favored 
dealers.  His  volume  returned  to  normal  in  just  a  short  period  after  the  practice 
was  corrected. 

Another  dealer  claimed  on  July  25,  1969  that  American  Oil  Company  was  favor- 
ing dealers  around  him  by  the  granting  of  a  temporary  allowance  off  the  regular 
tankwagon  price  of  some  four  and  five  cents  a  gallon  whereas  he  was  denied  the 
allowance.  This  dealer  claimed  a  loss  of  gallonage  of  substantial  amount  re- 
sulted when  the  price  allowance  was  passed  on  to  the  customer  by  the  favored 
dealers. 

Again,  a  telephone  call  to  this  Company  resulted  in  the  dealer  getting  the  same 
price  allowance  as  the  favored  dealers  with  the  resulting  effect  that  his  volume 
returned  to  previous  normal. 

Still  another  dealer  complained  on  May  24,  1969  that  Pure  Oil  offered  him  a 
seven  and  two-tenths  cent  a  gallon  reduction  off  regular  tankwagon  prices  in  the 
form  of  a  temporary  allowance  .  .  .  and  the  company  representative  so  notifying 
advised  that  company  suggested  prices  were  now  ten  cents  a  gallon  below  the  pre- 
viously announced  suggested  price.  Possessing  a  feeling  of  concern  for  his  fellow 
brand  dealers  this  dealer  refused  to  lower  his  retail  price  until  other  Pure  dealers 
in  his  area  were  given  the  temporary  allowance.  The  allowance  was  granted  to 
all  a  few  days  later. 

In  another  instance  a  Phillips  dealer  located  on  a  major  traffic  intersection  was 
denied  the  same  or  feathered  temporary  allowances  off  tankwagon  prices  which 
other  Phillips  dealers  were  receiving.  He  claimed  a  loss  of  daily  volume  of  busi- 
ness began  when  the  price  preferential  treatment  began.  A  company  oi>erated  Phil- 
lips outlet  located  about  one  mile  away  on  the  same  state  highway  and  major 
traffic  artery  posted  a  retail  price  at  approximately  the  complaining  dealer's 
wholesale  price  charged  by  Phillips  for  gasoline  he  had  purchased. 

A  telephone  call  to  Phillips  office  by  the  Association  official  brought  immediate 
action  and  relief  for  the  complaining  dealer.  This  dealer  reported  within  an  hour 
after  having  filed  complaint  and  contact  made  with  his  supplier  that  he  would 
receive  an  acceptable  feathered  price  allowance  on  future  deliveries.  The  Asso- 
ciation assisted  this  dealer  in  filing  in  writing  for  a  refund  of  overcharge 
imposed  upon  him.  No  action  was  taken  by  the  company  as  far  as  is  known. 
This  wasn't  the  first  time  this  particular  dealer  had  lost  business  as  a  result  of 
similar  activity.  This  dealer  finally,  within  the  past  few  days,  moved  to  another 
brand  outlet  in  the  hopes  of  getting  fairer  treatment  from  another  supplier.  This 
happened  in  1969 — not  years  ago. 

Why  did  those  o-l  companies  react  favorably  to  telephone  calls  about  these 
complaints  and  an  Association  request  for  fair  treatment  of  its  members?  It 
wasn't  because  they  hoped  to  satisfy  those  concerned  ...  it  was  because  they 
had  been  caught  this  time  in  a  practice  prohibited  under  antitrust  laws.  But 
where  would  the  dealer  bo  if  he  had  not  received  favorable  action?  Did  they 
have  remedies  available  against  the  damaging  practices?  As  I  understand  it 
the  answer  to  the  last  question  is  no,  and  the  answer  to  the  fir.st  question  vronld 
not  be  any  more  favorable. 

We  must  have  legislation  that  will  not  only  prevent  or  deter  such  practices 
but  we  must  have  recourse  for  recovery  for  damages  resulting  from  such  treat- 
ment of  small  businessmen.  I  ask  you  to  look  favorably  upon  retention  of  and 
passage  of  antitrust  legislation  which  is  absolutely  essential  if  we  small  busi- 
nessmen are  to  survive. 

Mr.  DiNGELL.  I  certainly  think  yon  have  given  a  very  fine  state- 
ment. 

Mr.  Britton,  we  are  happy  to  recognize  yon  now. 

Mr.  Britton.  Thank  yon,  sir. 

]\f  r.  Snow  had  a  very  brief  comment. 

Mr.  Snow.  I  just  wanted  the  record  to  show  the  pricing  data  is  ex- 
tax  in  Mr.  Thompson's  statement,  exclnsive  of  taxes. 

Mr.  DiNGELL.  Ex-tax. 

Mr.  Snow.  Ex-tax,  that's  right. 

Mr.  DiNGELL.  Wonkl  that  apply  to  the  addendmn  ? 

Mr.  Snow.  I  don't  Iwlieve  the  addendnm  deals  with  that,  sets  forth 
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pricing  data,  but  the  pricing  data  in  the  industry  is  always  exclusive 
of  tax,  and  this  is  the  way  it  is  shown  here. 

I  am  sorry  to  interrupt. 

Mr.  DiNGELL.  That  is  perfectly  all  right. 

TESTIMONY  OF  0.  W.  BRITTON,  EXECUTIVE  DIRECTOR,  RETAIL 
GASOLINE  DEALERS  ASSOCIATION  OF  MICHIGAN 

Mr.  Britton.  If  the  people  in  this  room  understood  gasoline  was 
5.8  cents  a  gallon,  they  would  think  that  was  very  ridiculous,  but  when 
you  add  11  cents  to  it  you  come  to  16.8,  so  it  looks  a  little  better. 

Mr.  DiNGELL.  It  becomes  a  recognizable  figure. 

Mr.  Britton. 

Mr.  Britton.  Mr.  Chairman  and  members  of  the  subcommittee, 
my  name  is  O.  W.  Britton. 

I  am  executive  director  of  the  Ketail  Gasoline  Dealers  Association  ol 
Michigan,  having  succeeded  to  that  office  after  the  death  a  year  ago  of 
Cash  B.  Hawley  who  was  such  an  effective  dealer  leader  for  so  many 
years. 

Before  joining  the  association  staff  as  membership  director  5  years 
ago,  I  had  been  an  active  service  station  dealer  for  more  than  25  years — 
both  as  a  major  brand  dealer  and  as  an  independent  owning  my  own 
station,  selling  under  my  own  brand  and  buying  gasoline  on  specifica- 
tions for  resale.  Thus,  I  have  had  personal  experience  both  in  the  con- 
trolled major  brand  end  of  the  gasoline  business  and  also  in  the  rela- 
tively freer  part  of  it  where  majors  and  independent  refiners  have  to 
compete  for  your  business. 

What  I  have  to  say  about  price  discrimination  is  based  on  this  ex- 
perience, as  well  as  on  my  experience  as  an  association  executive. 

The  major  companies  all  have  nearly  identical  methods  of  doing 
business  so  far  as  their  relations  with  their  major  brand  retailers  are 
concerned. 

As  late  as  the  mid-1920's,  most  dealer  stations  were  operated  as 
multibrand  stations  but  price  discrimination  advantages  to  a  dealer 
who  would  sign  up  with  a  single  brand  eliminated  this  by  the  early 
1930's. 

In  the  meantime,  the  companies  built  a  great  man}^  stations  of  their 
own,  and  in  the  thirties  they  were  able  to  take  over  a  good  many  dealer- 
owned  stations  for  the  price  of  the  mortgage. 

But  they  soon  found  that  it  was  more  costly  for  them  to  operate 
these  stations  with  company  personnel  than  to  lease  them  back  to  the 
dealers  whose  business  they  were  able  to  control  by  many  lease  and 
contract  provisions. 

Chain  store  taxes  may  have  given  them  the  idea,  but  the  reason  they 
went  to  nearly  100  percent  dealer  operation  was  something  else.  It  was 
the  fact  that  the  little  businessmen  were  more  efficient  than  those  giant 
corporations  in  running  retail  service  station  businesses.  And  that 
reason  has  continued  down  through  the  years. 

Integrated  companies  have  lessee  dealers  for  just  one  reason — ^be- 
cause it  is  profitable  for  them  to  do  so — because  we  are  economically 
more  efficient  in  the  performance  of  these  basic  functions  than  the 
giant  integrated  companies  themselves. 

I  might  just  stop  a  moment. 
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If  tlie  oil  companies  o^ynecl  the  stations  and  hired  the  help  to  run 
them  today,  the  gasoline  would  cost  each  and  every  one  of  us  5  cents 
more  a  gallon.  You  better  believe  that  because  I  happen  to  know, 
truthfully — the  gasoline  dealer  today  is  fighting  for  his  life  and  he 
always  has  a  very,  very  serious  labor  problem  because  he  is  in  a  posi- 
tion where  he  is  not  able  to  hire  qualified  people  like  he  should  be  if 
this  discrimination  was  stopped,  so  he  would  have  a  decent  margin, 
so  he  could  hire  qualified  people  and  service  to  the  public  would  be 
much  better,  and  also  we  would  have  a  much  healthier  economy  in 
every  way,  shape,  and  form. 

Thank  you.  I  just  had  to  say  that. 

So  don't  let  any  major  oil  company  executive  tell  you  that  our  oppo- 
sition to  price  discrimination  and  the  need  for  protection  against  such 
discrimination  are  caused  by  our  being  inefficient  and  wanting  soft 
competition. 

Of  course,  no  oil  company  executive  makes  that  silly  claim  when  he 
addresses  a  dealer  meeting,  as  they  do  many  times  a  year  at  both  our 
State  and  national  conventions.  But  we  do  understand  this  claim  is 
being  made  as  part  of  the  insidious  attack  on  the  Eobinson-Patman 
Act  and  as  part  of  the  lobbying  drive  to  get  immunity  for  those 
destructive  practices. 

So  please  bear  in  mind  that  any  claim  that  we  small  businessmen 
are  inefficient  and  are  seeking  protection  for  our  inefficiency  is  dis- 
proved by  the  hard  facts  of  the  real  world  in  which  we  operate  our 
business. 

The  truth  is,  we  lessee  service  station  retailers  are  living  proof  of  the 
character  and  efficiency  of  independent  small  business. 

The  very  fact  of  our  continuing  in  business  speaks  for  itself.  If 
lessee  dealers,  generally  speaking,  were  not  more  efficient  than  com- 
pany-operated stations  in  performing  the  retailing  function,  some 
170,000  lessee  dealers  would  be  replaced  by  company  managers  pretty 
fast. 

Also,  let  me  say  a  few  words  about  the  erroneous  claim  that  price 
discrimination  is  "hard  competition"  which  means  lower  prices  for 
consumers.  Here  are  the  facts  as  to  how  price  discrimination  actually 
works  as  we  are  experiencing  right  now  in  Detroit  and  have  experi- 
enced in  Michigan  many  times  before : 

When  a  large  part  of  the  public  is  charged  discriminatory  high 
prices  while  another  part  of  the  public  is  charged  discriminatory  low 
prices  to  eliminate  competition,  with  dealers  squeezed  to  the  breaking 
point  in  between,  tliere  is  one  inevitable  result : 

The  elimination  of  competition  makes  certain  in  the  end  everybody 
in  every  area  pays  the  high  discriminatory  price. 

And  the  crushing  of  qualified  dealers  out  of  business  with  margins 
that  are  too  small  to  hire  competent  help  and  give  good  service  to  the 
pu})lic  means  that  the  public,  although  compelled  to  pay  discriminatory 
high  prices  for  gasoline  is  deprived  of  the  dependable  services  which 
are  necessary  for  the  safety  and  convenience  of  motoring. 

Eemember  in  this  situation  that  the  first  dealer  is  tied  to  the  com- 
pany through  the  lease  and  dealer  agreement  and  has  to  pay  the  dis- 
criminatory price  the  company  charges  him,  however  high  or  ruinous 
it  is  to  his  business. 
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After  tying  him  down,  the}^  are  free  to  kick  him  around  witli  price 
discrimination  since  he  is  not  able  to  buy  gasoline  from  anybody  else. 

Then  they  call  this  "hard  competition."  I  would  call  that  a  plain 
misstatement  of  fact — and  a  plain  misstatement  fact  is  still  exactly 
that,  even  when  hidden  in  fuzzy  theoretical  terms  by  high  priced  spe- 
cial lobbyists  and  dispensers  of  propaganda  at  a  price. 

I  would  call  that  kind  of  competition  "cowardly  competition"  and 
"counterfeit  competition."  Cowardly,  because  it  takes  heartless  ad- 
vantage of  men  whom  the  compan}'  first  makes  defenseless. 

The  company  knows  the  injuries  its  practices  will  cause.  It  has  set 
up  the  situation  to  its  advantage  and  the  dealers'  disadvantage;  it 
does  this  without  giving  the  dealer  any  protection. 

And  tlion  it  takes  heartless  advantage  of  this  economic  death  trap. 
I  call  it  counterfeit  competion  because  it  is  bogus  by  any  standards  of 
fair  dealing  and  it  victimizes  both  small  businessmen  and  consumers. 

It  is  bogus  competition  because  it  undermines  the  true  basis  of  the 
American  free  enterprise  system.  We  cannot  get  back  to  our  free  en- 
terprise system  of  distribution  without  really  and  truly  preventing 
])rice  discrimination  practices  and  having  law  enforcement  available 
to  make  sure  that  the  laws  are  obeyed  in  this  vital  respect. 

Thank  you,  gentlemen. 

I  have  one  comment :  I  heard  a  couple  of  gentlemen  this  morning 
make  a  couple  of  remarks,  and  I  want  to  just  make  this  comment  in 
regard  to  their  remarks. 

I  think  the  only  thing  that  our  forefathers  did  when  these  laws  were 
written  was  to  be  a  heck  of  a  lot  smarter  than  maybe  a  lot  of  us  are 
today,  because  all  we  need  to  do  in  this  good  American  country  to  have 
security  and  honesty  and  be  living  in  good  America  and  be  able  to 
fight  some  of  the  evils  that  we  have  is  to  read  our  Constitution  and  go 
]3y  our  laws  and  get  the  laws  enforced. 

'  And  if  we  do  that,  everybody  in  general,  the  public  in  general  would 
be  in  a  much  better  position,  because  I  have  many,  many  people  call 
me  at  my  office  and  say,  "I  have  got  a  $4,000  car  and  some  knuckle- 
head  worked  on  it  over  here  and  ruined  it  for  me,"  and  I  don't  like 
that. 

Now,  why  has  that  gasoline  dealer  got  that  low-paid  employee  ?  Be- 
cause he  is  forced,  he  is  just  forced  down  by  discrimination  to  where 
he  can't  afford  to  hire  qualified  mechanics.  And  we  need  licensed  me- 
chanics, and  we  are  going  to  get  them  because  I  am  going  to  try  to 
pass  a  bill  in  Michigan  to  have  licensed  mechanics  because  we  need 
them  to  help  further  the  economy  and  have  the  public  and  these  ve- 
hicles so  they  will  roll  and  continue  rolling,  because  I  am  sick — I  have 
been  in  this  business  a  long  time  and  I  know  a  little  bit  about  it, 
I  hope. 

Thank  you  very  much. 

Mr.  DiNGELL.  Thank  you  very  much,  Mr.  Britton. 
Mr.  Britton.  Any  questions? 
Mr.  DiNGELL.  Mr.  Conte? 
Mr.  Conte.  No  questions. 
Mr.  DiNGELL.  Mr.  Smith? 

Mr.  SMrpH.  Many  years  ago,  among  some  other  things  I  was  doing, 
I  operated  a  garage  with  a  gasoline  pump  in  front.  To  an  operator  like 
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that  or  to  one  who  owns  the  station  and  buys  the  gasoline  from  a 
distributor,  is  there  any  ditierence  in  the  price  he  paj^s  and  the  price 
some  other  operator  like  him  would  pay  ? 

]\Ir.  Brittox.  That  is  the  part  I  am  complaining  about,  discrimina- 
tion. 

I  filed  a  complaint  way  back — Congressman  John  Dingell  remem- 
bers— about  the  middle  of  May,  or  first  of  May,  I  guess  it  was,  about 
the  discrimination  in  Detroit  because  we  have — I  have  sent  photostatic 
copies  of  invoices  to  the  Federal  Trade  Commission  with  the  proof, 
with  the  absolute  proof  there  is  as  much  as,  I  would  say,  from  2  to 
4.1  difference  in  price  in  the  different  areas  of  the  gasoline  from  the 
same  supplying  company  to  the  same  major  oil  supplying  station. 

In  other  words,  we  will  take  one  individual  company,  whether  it  is 
Gulf  or  Sun.  You  will  have  a  dealer  over  here  a  mile  away  who  will 
buy  it  3  cents  less  than  the  dealer  over  here.  It  is  prett}^  hard  to  beat 
this  competition. 

^Ir.  Smith.  These  are  people  that  own  the  station  from  which  they 
are  selling? 

Mr.  Brittox.  These  are  lessees  controlled  by  the  company. 

Mr.  Smith.  I  am  talking,  first  of  all,  about  the  ones  who  own  their 
own  station  and  they  buy  gasoline  from  the  distributors. 

Mr.  Brittox.  Yes;  well,  they  will  receive  some  consideration  for, 
I  will  say  for  taxes  and  things  like  that,  but  nothing  to  offset  the  other 
discrimination. 

Mr.  Smith.  As  between  operators,  though,  will  they  pay  the  same? 

!Mr.  Brittox.  Oh,  yes,  basic  tank  wagon ;  the  same ;  yes. 

Mr.  Smith.  And  does  the  oil  company  tell  them  what  their  retail 
price  should  be? 

Mr.  Brittox.  They  have  a  suggested  price ;  yes. 

Mr.  Smith.  And  what  if  they  don't  follow  the  suggested  price  ? 

Mr.  Brittox.  Mr.  Snow  might  like  to  answer  that.  We  have  a  case 
right  now. 

Do  you  want  to  answer  that  one,  William? 

Mr.  Sxow.  Yes.  Yes.  There  are  many  ways  of  enforcing  it;  two 
levers.  Of  course,  the  lease  is  for  6  months,  or  it  may  be  for  6  months 
or  a  year  so  there  is  always  the  implied  threat  of  lease  termination  at 
the  end  of  the  1-year  term. 

Mr.  Smith.  I  am  not  talking  about  leases  now.  I  am  talking  about 
the  operator  who  owns  the  station. 

Mr.  Sxow.  All  right.  As  to  the  dealer  who  owns  the  station,  yes; 
very  much  there  are  means  of  enforcing  it.  It  is  a  very,  very  deep 
question,  very  interesting  one.  Actually  the  man  who  owns  his  own 
station  and  who  enters  into  a  supply  agreement  with  an  oil  company 
where  he  will  be  paid  something  in  the  nature  of  rent,  or  it  is  a  pay- 
ment in  lieu  of  rent  sort  of  thing,  in  lieu  of  the  loss  which  the  com- 
pany would  take  if  it  owned  the  station,  that  sort  of  rationale,  is  tied 
almost  as  completely  in  almost  every  type  of  arrangement  that  is 
used  as  the  dealer  who  leases  his  station  from  the  company.  The  lease 
and  lease-back  arrangement  is  used. 

In  other  words,  I  own  a  station.  I  lease  it  to  X  oil  company  for  15 
years  for  a  penny  a  gallon.  Then  they  lease  it  back  to  me  for  a  dollar 
a  year  on  l-vear  leases  which  will  not  be  renewed  if — which  don't 
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in  order  to  stay  as  a  tenant  in  the  station  tliat  I  own,  that  I  liave 
leased  from  them. 

Other  devices  are  to  include  in  the  lease  and  lease-back  arrange- 
ment an  option  to  purchase,  which  allows  the  oil  company  to  purchase 
the  dealer's  station,  to  take  it  awav  from  him  if  circumstances  don't — 
if  they  choose  to  do  so. 

Mr.  Smith.  One  way  or  another,  though,  they  do  maintain  a  retail 
price? 

Mr.  Snow.  Yes.  And  where  there  isn't  any  lease  and  lease-back  ar- 
rangement, the  contract — one  large  company  operates  without  one, 
very  large  company,  fifth  largest  company,  I  guess,  without  lease  and 
lease-back,  but  operates  with  an  option  to  lease  the  station.  Anytime 
the  dealer's  prices  aren't  satisfactory,  they  may  exercise  the  option  to 
lease  the  station  for  a  long  time  like  5  years,  with  2-  to  5-year  renewals. 
So  the  dealer  who  owns  his  own  station  is  laced  into  this  type  of  con- 
trol in  very  much  the  same  way  as  the  dealer  who  leases  his  station. 

Now,  there  are  some  exceptions  which  I  should  note:  The  dealer 
who  pioneers  a  different  type  of  location  such  as  a  large  washrack 
type  of  station,  spending  a  considerable  amount  of  money  for  land 
whicli  is,  you  know,  of  prime  interest,  may  use  the  company  to  get  a 
loan  to  build  the  facility,  and  he  may  get  as  much  as  4  cents  a  gallon 
off.  But  he  will  have  to  perform  or  he  will  lose  his  deal. 

There  is  also  control,  though  this  type  of  dealer  operation  is,  of 
course,  itself  a  fairly  well  capitalized  business  and  doesn't  have  the 
=ame  inequality  of  bargaining  power,  as  the  smaller  man  who  tries 
to  get  in  the  business  for  himself  by  buying  a  service  station  on  loca- 
tion. In  that  case,  of  course,  the  company  controls  the  price,  in  the  wash 
rack  stations,  at  2  or  3  cents  below  the  normal  retail,  as  a  price  con- 
trol lever  on  its  lessee  dealers. 

Mr.  Smpih.  That's  all  I  have,  Mr.  Chairman. 

Mr.  DixGELL.  Mr.  Conte  ? 

Mr.  CoNTE.  No  questions. 

Mr.  DiNGELL.  Mr.  Himgate  ? 

Mr.  HuNGATE.  No  questions.  Thank  you. 

Mr.  DiNGELL.  Mr.  Horton  ? 

Mr.  HoRTOx.  No  questions. 

Mr.  DiNGELL.  Mr.  Potvin  ? 

Mr.  PoTviN.  No  questions. 

Mr.  DiNGELL.  Gentleman,  we  certainly  thank  you  for  a  very  helpful 
presentation  today. 

The  committee  is  particularly  pleased  to  see  Mr.  Britton,  who  hap- 
pens to  be  from  my  part  of  the  country. 

Mr.  Britton,  w^e  are  certainly  happy  to  have  you  here. 

Mr.  Thompson,  we  are  certainly  pleased  you  could  be  with  us. 

And  Mr.  Snow,  we  are  always  happy  to  have  you  before  this  com- 
mittee. 

We  thank  you  for  coming,  gentlemen. 

Mr.  Snow.  Thank  you.  We  would  like  to  say,  Mr.  Chairman,  I 
don't  think  we  have  attended  any  hearing  which  is  so  really  inspiring 
as  the  quality  and  kind  of  people  you  are  bringing  and  the  light  that 
is  being  shed  on  this  terribly  important  question.  It  is  a  privilege  to 
be  here  and  participate. 
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Mr.  DiNGELL.  Thank  you.  We  hope  there  will  be  more  coming  from 
this  hearing  than  just  that,  too. 

Mr.  Snow.  I  am  sure  there  will. 

Mr.  DiNGELL.  Our  next  witness  is  Mr.  Jerome  R.  Gulan,  legislative 
director,  National  Federation  of  Independent  Business. 

i\Ir.  Gulan,  we  are  happy  to  welcome  you  for  such  statement  as  you 
choose  to  give. 

TESTIMONY  OF  JEROME  R.  GULAN,  LEGISLATIVE  DIRECTOR, 
NATIONAL  FEDERATION  OF  INDEPENDENT  BUSINESS 

Mr.  Gulan.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  before  I  go  into  my  statement,  might  I  refer  to  some- 
thing that  Mr.  Smitli  just  brought  up  ? 

Just  this  morning,  about  8:30, 1  had  a  call  from  an  oil  dealer  in  the 
State  of  Illinois,  I  believe,  who  is  a  Mobil  oil  consignee.  He  came 
screaming  to  us  with  a  problem  saying  that  he  and  all  the  dealers  in  his 
area,  in  the  same  category,  have  just  been  informed  by  Mobil  that  ef- 
fective, I  think  the  end  of  this  month,  ]Mobil  will  stop  paying  10  cents 
a  mile  truck  rental  that  they  had  been  paying  these  people.  And  they 
vdll  revise  the  commission  rates  to  try  to  make  up  for  it.  The  dealer 
has  a  choice  of  accepting  this  arrangement  or  have  his  contract  can- 
celled on  a  90-day  cancellation  notice. 

It  seems  to  me  that  each  and  every  dealer  who  will  accept  this  will 
undergo  a  net  operating  loss  of  about  $1,500  a  year.  But  they  just  were 
given  no  choice  whatsoever. 

I  just  thought  I  would  bring  that  in  since  Mr.  Smith  brought  up 
a  related  question  on  this. 

Mr.  Chairman,  I  am  Jerome  R.  Gulan,  legislative  director.  Na- 
tional Federation  of  Independent  Business.  We  and  your  committee 
have  known  and  worked  with  each  other  for  many  years,  so  there  is 
no  need  for  us  to  describe  the  Federation  and  its  operations. 

First,  we  compliment  you  for  your  interest  m  the  Robinson-Pat- 
man  Act.  Your  interest  does  not,  however,  surprise  us  because  your 
committee  has  been  ever  vigilant  about  this  law  since  the  time  the 
committee  was  formed  in  1941. 

For  instance,  in  preparing  for  this  testimony  we  read  through  your 
1946  print.  "United  States  versus  Economic  Concentration  and  Mo- 
nopoly," with  foreword  by  the  late  Honorable  Estes  Kefauver. 

Further  along  we  read  through  your  1951  print,  "Antitrust  Law  En- 
forcement by  the  Federal  Trade  Commission,  Department  of  Justice — 
a  Preliminary  Report,"  with  letter  of  transmittal  written  by  your  then 
chairman,  the  coauthor  of  the  law  in  question,  the  Honorable  Wright 
Patman. 

It  was  extremely  interesting  to  observe  that  at  the  time  of  the  latter 
of  these  prints  there  were  serving  on  your  committee  none  other  than 
the  Senate  majority  leader,  the  Honorable  Mike  Mansfield  and  your 
present  chairman,  Joe  L.  Evins. 

If  these  prints  and  your  current  endeavor  prove  nothing  else — and 
they  certainly  do  prove  much  else — ^they  confirm  that  attacks  on  the 
Robinson-Patman  Act  are  hardy  perennials. 

The  most  recent  of  these  attacks,  namely,  the  Neal  and  Stigler  re- 
ports therefore  come  as  no  shock  or  surprise  to  those  of  us  who  have 
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long  held  that  the  Robinson-Patman  Act's  continuance  and  enforce- 
ment are  vital  to  the  survival  of  small  business  as  a  viable  competi- 
tive force  in  the  econom}-. 

These  reports  contend  that  the  act  is  anticompetitive  and  promotes 
pricing  rigidities.  Anticompetitive  to  whom?  To  those  corporate 
giants Nvho  find  themselves  unable  to  set  up  discriminatory  pricing, 
eliminate  their  smaller  competitors  and  then  dominate  the 
marketplace  ? 

This  is  precisely  what  the  Robinson-Patman  Act  prevents,  and  if 
that  is  adjudged  to  be  anti-competitive,  then  we  in  the  Federation  say 
long  live  the  Act  and  anticompetitiveness. 

Gentlemen,  the  provisions  contained  within  the  Robinson-Patman 
Act  are  often  the  sole  force  prohibiting  the  larger  corporations  from 
forcing  their  smaller  competitors  out.  We  must  not  lose  sight  of  the 
fact  that  the  R-P  Act  was  enacted  to  meet  a  specific,  well  demon- 
strated need. 

In  1936,  wliile  considering  the  legislation,  the  report  of  the  House 
Judiciary  Committee  stated : 

Your  Committee  is  of  the  opinion  that  the  evidence  is  overwhelming  that  price 
discrimination  practices  exist  to  such  an  extent  that  the  survival  of  independent 
merchants,  manufacturers,  and  other  businessmen  is  seriously  imperiled  and 
that  remedial  legislation  is  necessary. 

Mr.  Chairman,  that  statement  is  as  true  today  as  it  vv'as  in  1936. 

We  in  the  Federation  firmly  believe  that  this  law  is  as  essential  to 
antitrust  enforcement,  without  which  there  cannot  be  a  free,  com- 
petitive economy  and  opportunities  for  all,  today  as  it  was  when  the 
measure  was  enacted  in  1936. 

For  instance,  several  years  ago,  in  one  of  our  economic  surveys, 
we  asked  our  members  if,  on  the  basis  of  their  actual  operating  ex- 
perience, they  were  being  affected  by  unfair  pricing  or  policies  origi- 
nating with  manufacturers  or  other  suppliers.  Some  40  percent  of  our 
members  responded  in  this  survey.  Of  this  number  38  percent  indi- 
cated they  were  being  so  affected,  and  about  half  of  those  indicated 
the  effect  as  price  discrimination  in  favor  of  one  or  more  of  their 
competitors. 

Xow,  as  we  have  discussed  with  you  the  type  response  we  are  re- 
ceiving to  our  survey,  we  have  made  comparisons  with  available  sta- 
tistics, and  we  find  that  in  composition  our  response  is  a  fair  reflection 
of  the  composition  of  all  U.  S.  small  business. 

On  this  basis,  it  is  quite  in  order  to  observe  that  response  to  this 
question  suggests  that  out  of  their  actual  operating  experience  one 
of  every  five  small  businesses  do  have  a  stake  in  a  strong,  effective 
Robinson-Patman  Act. 

Gentlemen,  we  submit  that  this  is  a  substantial  segment  of  the  small 
business  community  that  is  involved. 

Rather  than  weakening  or  doing  away  with  this  law,  the  need,  in 
our  estimation,  is  for  more  vigorous  enforcement  coupled  with 
strengthening  of  certain  of  its  features. 

For  instance,  the  authors  of  the  Robinson-Patman  Act  wisely  rec- 
ognized that  in  order  to  achieve  full  potential  it  had  to  be  possible 
for  private  parties  to  supplement  Federal  enforcement. 

To  this  end  they  wrote  into  the  law  provisions  for  private  suit  for 
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treble  damages.  Insofar  as  section  2  is  concerned,  such  actions  remain 
possible,  and  private  parties  are  taking-  advantage. 

On  the  other  hand,  just  about  10  years  ago  the  U.S.  Supreme  Court 
held  that  section  o  is  not  a  part  of  the  antitrust  laws,  and  for  that 
reason,  foreclosed  private  parties  from  use  of  this  section. 

In  this  connection,  we  have  just  concluded  the  Mandate  poll  of  our 
membership  of  S.  1494,  which  would  make  it  possible  for  a  business- 
man to  go  into  court  an.d  sue  for  treble  damages  those  who  violate 
section  3  through  sales  at  unreasonably  low  prices. 

A  cut  into  early  returns  on  this  poll  indicates  that  56  percent  of 
respondents  support  the  revision,  31  percent  oppose  it,  and  13  percent 
have  no  opinion. 

It  seems  to  us  that  this  almost  2  to  1  favorable  position  is  another 
indication  of  the  importance  attached  to  this  law  by  the  sma-ll  busi- 
ness community. 

That  there  is  need  for  other  strengthening  action  is  made  clear  in 
your  record  of  testimonies  presented  to  the  House  Small  Business 
Committee  in  past  years  bj*  a  gentleman  known  here  as  "Mr.  Small 
Business"— our  vice  president,  Mr.  George  J.  Burger. 

Some  people  may  have  little  faitli  in  competition  and  little  sym- 
pathy for  independent  small  business  firms,  but  such  views  are  not 
in  keeping  with  our  public  policy.  When  President  Eisenhower  in 
1958  signed  the  Small  Business  Act  into  law  he  approved  as  a  part  of 
the  law  a  declaration  of  our  public  policy  in  the  following  words : 

The  essence  of  the  American  economic  system  of  private  enterprise  is  free 
competition.  Only  through  full  and  free  competition  can  free  markets,  free 
entry  into  business,  and  opportunities  for  the  expression  of  and  growth  of  ixr- 
sonal  initiative  and  individual  judgment  be  assured.  The  preservation  and  expan- 
sion of  such  competition  is  basic  not  only  to  the  economic  well-being  but  to  the 
security  of  this  Nation.  Such  security  and  well-being  cannot  be  realized  unle.-^s 
the  actual  and  potential  capacity  of  sm.all  business  is  encouraged  and  developed. 
It  is  the  declared  policy  of  the  Congress  that  the  Government  should  aid,  counsel. 
assist  and  protect,  in.sofar  as  is  possible,  the  interests  of  small  business  concerns 
in  order  to  preserve  free  competitive  enterprise  .  .  .' 

Finally,  representing  our  2T(\000  individual  independent  and  pro- 
fessional enterprises  throughout  the  country,  we  stand  firmly  for  the 
Eobinson-Patman  Act. 

Mr.  DiNGELL.  Mr.  Gulan,  we  thank  you  for  a  very  helpful  statement. 

Mr.  Hungate. 

Mr.  HuxGATE.  I  have  no  questions,  thank  you. 

]\fr.  CoxTE.  No  questions. 

Mr.  DiNGELL.  Mr.  Horton. 

Mr.  HoRTON.  I  have  no  questions.  I  just  want  to  thank  the  gentle- 
man for  appearing  before  this  committee  and  giving  us  the  benefits 
of  his  views. 

Mr.  Hungate.  Mr.  Chairman,  may  I  ask  a  question. 

You  heard  the  sort  of  lease  and  release  back  provisions  discussed 
before.  I  take  it  you  are  familiar  with  that. 

Mr.  GuLAK.  Yes.  Not  as  familiar  as  I  would  like  to  be,  sir,  but 
yes,  I  am. 

Mr.  Hungate.  Well,  now.  assuming  that  major  company  has  these 
lease  arrangements  in  one  form  or  another  throughout  an  area,  what 

2  15U.S.C.  31  (1958). 
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is  the  advantage  to  tliat  company  in  granting-  a  particular  price 
rechiction  to  certain  of  its  stations  and  not  to  others  ? 

Mr.  GuLAN.  Mr.  Hungate,  I  don't  think  thej-  wonld  grant  a  price 
reduction  to  certain  of  its  leased  station  operators  in  one  area  with- 
out granting  to  others.  What  they  tend  to  do,  I  believe,  would  be  to 
grant  it  to  a  lease  station  operator  as  opposed  to  an  independently 
owned  station  operator,  or  they  would  grant  it  to  a  wholly  owned 
company  station  as  opposed  to  either  a  leased  station  or  an  independ- 
ently owned  station.  But  I  don't  think  they  tend  to  grant  discrimi- 
natory reductions  to  the  same  class  of  operator  in  the  same  area. 

Mr.  HuxGATE.  They  would  in  that  way  tend,  yes,  tends  to  increase 
their  share  of  the  market  in  a  wholly  owned  company  subsidiary  sta- 
tion or  in  a  leased  station  against  someone  else. 

^Ir.  GuLAN.  Eight. 

Mr.  Hungate.  Thank  you. 

Mr.  DiNGELL.  Mr.  Potvin? 

Mr.  PoTviN.  I  have  no  questions. 

Mr.  DiNGELL.  Mr.  Gulan,  we  certainly  thank  you  for  your  very 
helpful  testimony  and  are  grateful  that  you  took  the  time  to  be 
present. 

Mr.  Gulan.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  Mr.  Potvin. 

Mr.  PoTM^x.  Mr.  Chairman,  I  would  like  at  this  time  if  I  may  to 
offer  for  inclusion  in  the  record  letters  from  the  National  Farmers 
Union,  the  National  Association  of  Tobacco  Distributors,  the  National 
Food  Brokers  Association,  the  Counsel  for  the  National  Office  of  Ma- 
chine Dealers  Association,  the  Eetail  Jewelers  of  America,  the  Na- 
tional Oil  Jobbers  Council,  the  National  American  Wliolesale  Lumber 
Association,  the  Associated  Bakers  of  America,  the  National  Candy 
Wholesalers  Association,  and  finally  the  Farm  Equipment  Whole- 
salers Association. 

Mr.  DiNGELL.  Without  objection,  the  documents  referred  to  will  be 
inserted  in  the  record  at  this  point. 

(The  documents  referred  to  follow :) 

National  Farmers  Union, 
Washington,  D.C.,  October  2,  1069. 
Hon.  John  D.  Dingell, 

Chairman,  Subcormnittee  on  Activities  of  Regional  Agencies  Relating  to  Small 
Business,  House  Office  Building,  Washington,  B.C. 

Dear  Congressman  Dingell:  I  would  appreciate  being  permitted  to  appear 
before  your  Committee  on  Thursday,  October  9,  instead  of  Tuesday,  October  7 
as  previously  scheduled. 

Thank  you  very  much. 
Sincerely, 

Angus  McDonald,  Director  of  Research. 


Synopsis  of  Proposed  Statement  p,y  Joseph  Kolodny,  Managing  Director, 
National  Association  of  Tobacco  Distributors 

The  survival  of  the  Wholesale  Tobacco  Industry  is  unquestionably  attributable 
to  the  Robinson  Patman  Act  and  its  enforcement  agency,  the  Federal  Trade  Com- 
mission. Our  industry  would  find  itself  utterly  distraught  and  completely  dis- 
integrated were  the  existence  of  the  Robinson  Patman  Act  to  be  placed  in  jeo- 
pardy. It    Till  : 
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Abolition  of  the  Federal  Trade  Commission  would  destroy  the  last  remaining 
defense  of  independent  business,  such  as  the  Wholesale  Tobacco  Industry  and 
its  1,500,000  retail  outlets,  epitomizing  the  veritable  heartbeat  of  American  small 
business.  The  Federal  Trade  Commission,  depite  its  occasional  shortcomings,  has 
been,  since  1936,  the  sole  effective  enforcement  agency  for  the  Robinson  Patman 
Act. 


National  Food  Brokeks  Association, 

Washington,  B.C.,  October  3,  1969. 
Hon.  John  D.  Dingell, 

Chairman,  Subcmnmittee  on  Small  Business,  House  of  Representatives  of  the 
TJiiited  States,  House  Office  Building,  Washington,  B.C. 

Dear  Mr.  Dingell  :  We  appreciate  your  recent  letter  inviting  us  to  express 
our  views  on  the  great  need  to  continue  the  Robinsou-Patman  Act.  With  the 
competitive  conditions  that  now  exist  in  the  food  industry,  it  would  be  disas- 
trous for  a  large  segment  of  our  customers  if  there  was  a  weakening  of  the 
Robinson-Patman  Act  which  permitted  price  discrimination  in  any  form. 

We  hope  you  and  your  subcommittee  will  develop  the  factual  evidence  to  show- 
that  what  some  of  the  critics  of  the  Act  are  advocating  would  be  disastrous  to 
a  large  segment  of  the  business  communities  of  the  Nation. 

We  have  been  in  meetings  and  traveling  most  of  the  time  since  we  received 
your  letter.  Therefore,  we  are  asking  for  the  privilege  of  filing  additional  state- 
ments with  you  in  the  very  near  future. 
Sincerely  yours, 

Watson  Rogers,  President. 

New  York,  N.Y.,  September  29,  1699. 

Hon.  John  D.  Dingell, 

Chairman,  Suhconimittee  on  Small  Business  and  the  Robinson-Patman  Act, 
Select  Committee  on  Small  Business,  House  of  Representatives,  Washing- 
ton, B.C. 

Dear  Congressman  :  As  general  counsel  to  the  National  Office  Machine  Dealers 
Association,  an  organization  speaking  for  over  10,000  small  businessmen,  I  thank 
you  for  the  opportunity  of  furnishing  a  statement  on  the  Robinson-Patman  Act, 
as  requested  in  your  letter  of  September  15,  1969. 

At  the  outset,  I  would  like  to  say  that  the  main  critics  of  the  Robinson-Patman 
Act  are  those  who  are  not  concerned  with  the  continuing  elimination  of  small 
business,  nor  with  the  frightening  and  ever-increasing  trend  toward  concen- 
tration in  manufacturing  and  retail  distribution. 

In  earlier  hearings  before  Committees  of  Congress,  economists  have  clearly 
demonstrated  the  probability  that,  if  present  trends  are  not  checked,  the  manu- 
facture of  all  major  products  will  be  in  the  near  future  concentrated  in  a  limited 
number  of  corporations. 

However,  little  attention  has  been  given  to  the  alarming  increase  in  the  entry 
of  giant  manufacturing  corporations  in  retailing  and  to  the  continued  spread 
of  large  national  retail  selling  organizations,  which  are  acquiring  a  con- 
stantly increasing  share  of  the  retail  market.  Furthermore,  conglomerates  and 
other  large  corporations  have  established  or  acquired  numerous  chains  or  retail 
selling  outlets  in  the  office  machine  industry.  Office  machine  manufacturers  have 
established  more  retail  branches  to  compete  with  their  own  dealers  for  both 
sales  and  services  and  have  eliminated  large  numbers  of  dealers. 

Manufacturers  have  consistently  and  increasingly  pursued  a  policy  of  selling 
to  large  retailers,  such  as  Sears  Roebuck,  Wards,  Alexander's,  Korvette's,  and 
many,  many  others,  the  same  merchandise  sold  to  their  dealers  at  substantially 
lower,  discriminatory  prices.  Often  these  large  retailers  have  sold  the  same  prod- 
ucts below  dealer  cost.  The  violations  of  the  Robinson-Patman  Act  have  been 
many,  open  and  flagrant.  Predatory  selling  practices,  based  upon  illegal  dis- 
criminatory prices,  are  being  used  to  lessen  and  ultimately  destroy  comi^etition 
in  portable  tyi>ewriters,  adding  machines  and  other  products. 

The  rationale  of  the  Robinson-Patman  Act  is  sound,  and  the  need  for  its 
existence  and  enforcement  is  greater  than  ever.  Low  discriminatory  pricing  prac- 
tics  are  employed  to  drive  out  manufacturing  competitors  and  to  eliminate  retail 
competition. 
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From  the  poiut  of  view  of  small  businessmen,  the  Robinson-Patman  Act,  as 
well  as  the  Sherman  and  Clayton  Acts,  are  for  all  practical  purposes  a  myth- 
Enforcement  of  rights  created  by  the  Antitrust  laws  by  means  of  private  legal 
actions  is  not  possible  because  of  the  costs  and  burdens  of  protracted  legal  pro- 
cedures. The  disparity  of  economic  power  is  so  great  that  a  private  litigant  is 
overwhelmed  and  smothered  by  his  unequal  adversary  who  is  prepared  to  spend 
unlimited  funds  in  order  to  continue  to  pursue  profitable  but  illegal  practices. 

The  enforcement  of  the  Robinson-Patman  Act  and  of  other  Antitrust  laws 
by  the  Federal  Trade  Commission  and  the  Antitrust  Division  of  the  Department 
of  Justice  is  sporadic  and  nominal.  Congress  has  never  provided  these  enforce- 
ment agencies  with  adequate  funds  to  accomplish  but  a  small  portion  of  the 
task  entrusted  to  them. 

Large  business  enterprises  know  they  can  adopt  and  pursue  illegal  courses  of 
action,  reap  the  profits  thereon,  and  at  the  very  most  face  proceedings,  if  insti- 
tuted at  all,  many  years  in  the  future  which  will  only  call  upon  them  to  cease 
and  desist. 

Complaints  by  the  National  Oflice  Machine  Dealers  Association,  by  other 
associations  and  by  aggrieved  individuals  are  necessarily  ignored  or  not  pursued 
by  our  enforcement  agencies  because  of  their  meager  appropriations,  limited 
personnel  and  the  ability  of  the  large  violators  to  tie  up  so  much  of  their  man- 
power and  resources  in  litigation.  Antitrust  counsel  representing  small  business 
know,  from  bitter  past  experience,  that  their  chances  of  securing  action  are 
extremely  unlikely.  These  comments  are  not  a  reflection  on  the  ability  or 
integrity  of  the  Federal  Trade  Commission  or  the  Oflice  of  the  Attorney  Greneral, 
but  rather  a  sad  and  realistic  view  of  their  impotence,  caused  by  a  lack  of  con- 
cern by  Congress  for  the  enforcement  of  the  Antitrust  laws.  Without  appropria- 
tion of  funds  by  Congress  sufiicient  to  pursue  and  meaningfully  penalize  violators, 
our  Antitrust  laws  and  their  enforcement  will  remain  a  myth. 

I  regret  the  brevity  of  this  statement,  but  your  request  for  a  reply  by  October 
1, 1969  gave  us  little  time  to  do  more. 

Our  Association  thanks  you  and  your  Committee  for  your  continued  efforts  to 
insure  the  existence  of  small  business. 
Very  truly  yours, 

Alexander  Hammond. 

Retail  Jewelers  of  America,  Inc., 
Washington,  D.C.,  September  30, 1969. 
Hon.  John  D.  Dingell, 

Chairman,  Subcommittee  on  Small  Business  and  the  Robinson-Patman  Act, 
Select  Committee  on  Small  Business  House  Office  Building,  House  of  Repre- 
sentatives, Washington,  B.C. 

Dear  Mr.  Dingell  :  The  Retail  Jewelers  of  America,  Inc.,  will  not  request 
time  to  testify  before  your  Subcommitte  hearings  concerning  the  Robinson-Pat- 
man Act,  its  rationale,  implementation  and  enforcement,  nor  will  RJA  file  a 
statement. 

This  association,  representing  over  6.000  retail  jewelry  stores,  agrees  in  prin- 
ciple with  the  Robinson-Patman  Act  and  urges  its  enforcement  to  the  greatest 
extent  possible. 
Sincerely, 

Perry  R.  Ellsworth,  Executive  Secretary. 


National  Oil  Jobbers  Council, 
Washington,  B.C.,  September  30,  1969. 
Hon.  John  D.  Dingell, 

Chairman,  Subcommittee  on  Small  Business  and  the  Robinson-Patman  Act, 
House  of  Representatives,  Washington,  B.C. 
Dear  Congressman  Dingell  :  In  response  to  your  letter  of  September  ].">,  1969, 
the  National  Oil  Jobbers  Council  is  honored  by  the  opportunity  to  respond  with 
comments  on  your  proposed  hearings  concerning  the  value  of  the  Robinson-Pat- 
man Act  to  the  small  businessman. 

The  petroleum  destribution  industry  today  is  dominated  by  18  or  20  large 
suppliers  who  distribute  through  an  estimated  12,000  petroleum  jobbers  in  the 
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United  States,  as  well  as  clirec-t.  Recent  statistics  developed  by  the  Xatioual  Oil 
Jobbers  Council  indicate  that  the  jobber  is  responsible  for  the  distribution  of 
32.4%  of  all  gasoline  and  74.3%  of  all  fuel  oil  sold  in  the  Unitel  States,  the 
balance  being  sold  direct  by  the  suppliers. 

The  petroleum  jobber  in  the  United  States  iinds  himself  in  direct  competition 
with  his  supplier.  The  mere  size  of  the  supplier  results  in  economic  dominance 
over  most  oil  jobbers.  As  a  practical  matter,  the  jobber  is  told  by  his  supplier 
the  quantities  of  supply,  the  price  which  he  will  pay,  the  amount  of  promotional 
allowances  which  he  will  receive,  and  any  other  economic  support  which  may 
become  necessary  during  the  term  of  a  jobber  contract. 

In  negotiating  his  contract  with  his  supplier,  the  jobber  is  handed  a  printed 
form  ami  given  little  if  any  opportunity  to  modify  any  of  the  terms  or  condi- 
tions. The  contract  can  be  cancelled  generally  on  30  days  notice  by  the  sup- 
plier. It's  strictly  a  "take  it  or  leave  it"  contract  from  the  jobbers'  standiwint. 
How  does  the  Robison-Patman  Act  affect  the  jobber  in  these  circumstances? 
A  recent  opinion  by  the  United  States  Supreme  Court  in  Perkins  vs.  Standard 
Oil  of  California  gives  a  simple  indication  of  the  kinds  of  problems  confronted 
by  the  oil  jobber.  The  case  involved  basically  a  Robinson-Patman  violation  re- 
sulting in  putting  Mr.  Perkins  out  of  business.  The  case  was  fourteen  years  in 
litigation,  the  discriminatory  pricing  practices  taking  place  in  1955,  continuing 
through  1957.  In  1969  the  Supreme  Court  afl3rmed  a  total  judgment  of  $1,298,- 
213.71  on  behalf  of  the  jobber. 

This  kind  of  discrimination,  we  believe,  continues  even  today  in  spite  of  the 
Robinson-Patman  Act.  Indeed,  only  this  past  week,  we  have  received  specific 
instances  where  possibly  similar  situations  exist  in  an  E}ast  Coast  state  and 
on^  in  the  far  South  West.  You  can  therefore  understand  our  concern  that  if 
the  Robinson-Patman  Act  were  eliminated,  or  modified  adversely,  economic  co- 
ercion exercised  by  petroleum  suppliers  would  be  even  greater  than  it  is  today. 

As  recently  as  last  year,  the  Federal  Trade  Commission,  in  exploring  the 
violations  of  the  Robinson-Patman  Act  and  Section  5  of  the  Federal  Trade  Com- 
mission Act,  examined  the  use  of  games  as  promotional  tools  in  the  petroleum 
industry.  It  will  be  noted  from  the  transcript  of  the  hearings  that  one  of  the 
difficulties  which  the  jobber  faced  was  the  comi>etitive  and  economic  coercion 
placed  upon  him  by  his  supplier  to  compel  him  to  use  the  games.  It  was  clear 
from  the  hearings,  even  though  the  Federal  Trade  Commission  sidestepped  the 
issue,  that  this  was  a  dominant  practice  throughout  the  industry. 

Another  problem  faced  by  the  jobber  is  that  when  he  discovers  a  violation  of 
the  Robinson-Patman  Act.  resulting  in  damage  to  him.  the  cost  of  litigating  is 
so  substantial  and  his  position  with  his  supplier  is  so  precarious,  that  the  jol>ber 
is  generally  reluct.Tnt  to  take  on  his  supplier  in  the  Federal  Courts.  One  of  the 
advantages  Mr.  Perkins  had  in  the  ^t(nular(l  Oil  case  was  that  he  was  no  longer 
a  Standard  jobber  when  he  brought  the  litigation.  Much  less  does  the  averasre 
jobber  have  the  financial  wherewithal  to  i)ersist  in  litigation  from  the  United 
States  District  Court  through  the  Supreme  Court  over  a  period  of  fourteen 
years.  As  a  practical  matter,  few  if  any  jobbers  are  in  a  position  to  finance 
such  litigation,  unless  the  jobber  is  substantially  damaged  by  the  actions  of  his 
supplier  to  such  an  extent  that  he  is  compelled  involuntarily  to  leave  the  in- 
dustry and  then  sue.  assuming  he  has  financial  ability  to  prosecute  the  suit.  Con- 
sequently, the  only  manner  in  which  the  average  jobber  can  be  protected  is 
throusrh  continued  cries  to  the  Federal  Trade  Commission.  The  Federal  Trade 
Commission  itself,  though  understaffed  and  overworked,  is  oftentimes  the  only 
agency  to  which  the  abused  jobber  can  turn  for  legal  assistance. 

It  is  likely  that  the  petroleum  distribution  industry's  principal  suppliers 
mieht  continue  to  violate  the  Robinson-Patman  Act  and  the  Federal  Trade  Com- 
mission Act  to  the  STibstantial  detriment  of  its  independent  jobbers.  Negotiation 
by  the  jobber  with  the  suppliers  may  frequently  be  to  no  avail.  The  only  way 
that  the  jobber  can  effectively  be  protected  is  with  the  assistance  of  laws.  Thp 
elimination  of  the  Robinson-Patman  Act  as  a  cause  of  action  could  only  result 
in  strengthening  the  economic  position  of  the  supplier  in  his  negotiations  with 
the  jobber.  Consequently,  it  is  our  position  that  under  no  circumstances  shouM 
the  Robinson-Patman  Act  be  repealed  or  substantially  modified.  We  do  suggest 
its  more  vigorous  enforcement  by  federal  agencies. 

Thank  you  for  considering  the  interests  of  the  independent  oil  jobbers. 
Sincerely, 

Thomas  L.  Jones,  Executive  Vice  President. 
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National-American  Wholesale  Lumber  Association,  Inc., 

^'ew  York,  N.  Y.,  October  1, 1969. 
Hon.  John  D.  Dingell, 

Subcommittee  on  Small  Business  and  the  RoMnson-Patman  Act,  House  of  Repre- 
sentatives, Washington,  B.C. 

Dear  Mr.  Dingell  :  We  appreciate  the  opportunity  to  express  ourselves  with 
regard  to  the  Robinson-Patman  Act  in  connection  with  the  hearings  to  be  con- 
ducted by  your  Subcommittee. 

We  feel  very  strongly  that  the  type  of  protection  intended  by  this  statute  must 
be  preserved. 

It  is  true  that  the  nature  of  the  lumber  and  wood  products  industry  is  such 
that  "making  a  case"  under  this  statute  is  particularly  diflBcult.  Therefore,  there 
may  be  instances  which  would  at  least  be  questionable  under  the  statute  but 
never  get  beyond  the  stage  of  complaint  among  those  directly  affected.  Never- 
theless, we  are  convinced  that  the  existence  of  the  statute  acts  as  a  desirable 
deterrent  to  the  institution  of  actions  which  would  constitute  unfair  competitive 
practices. 

At  this  particular  time  we  are  unable  to  comment  on  the  vigor  of  enforcement 
due  to  the  lack  of  knowledge  of  any  complaints  in  recent  years.  In  recent  months, 
however,  there  have  been  developments  which  necessitated  presentation  of  the 
facts  to  the  Federal  Trade  Commission  in  one  instance  and  the  Department  of 
Justice  in  another,  and  in  both  cases  there  are  Robinson-Patman  implications. 
Conceivably,  subsequent  developments  in  either  or  both  of  these  situations  will 
place  us  in  a  better  position  to  comment  on  the  areas  suggested  in  your  letter 
of  September  17th. 
Sincerely, 

J.  J.  MuLROONEY,  Executive  Vice  President. 


Associated  Retail  Bakers  of  America. 

Washington,  D.C.,  October  G,  19G9. 
Hon.  John  D.  Dingell, 

Chairman,  Subcommittee  on  Small  Business  and  the  Robinson-Patman  Act,  Select 
Committee  on  Small  Business,  House  Office  Building,  Washington,  B.C. 
Dear  Mr.  Chairman  :  We  respectfully  submit  this  brief  preliminary  statement 
of  our  strong  interest  in  preservation  and  enforcement  of  the  Robinson-Patman 
Act. 

The  following  is  included  among  the  declarations  of  policy  on  national  affairs 
adopted  by  the  members  of  the  Associated  Retail  Bakers  of  America  and  re- 
affirmed at  their  51st  Anniversary  Convention  in  Atlantic  City,  New  Jersey, 
on  April  28, 1969 : 

Unfair  and  destructive  price  discrimination. — We  oppose  weakening  amend- 
ments to  the  provisions  of  the  Robinson-Patman  Act  against  unfair  and  destruc- 
tive price  discriminations  which  may  injure  competition,  including  discrmina- 
tions  against  retail  bakers  on  ingredients,  supplies  and  equipment. 

That  policy  has  again  become  highly  relevant  to  current  events,  because  of 
the  recently  published  recommendations  of  the  two  Presidential  task  forces  which 
in  substance  call  for  destruction  of  the  Robinson-Patman  Act. 

An  opportunity  to  provide  a  detailed  .statement  on  behalf  of  retail  bakers  will 
be  greatly  appreciated. 
Respectfully  submitted. 

William  A.  Quinlan, 
General  Covnsel  and  Washington  Representative. 


National  Candy  Whoi^salers  Association.  Inc.. 

Washington,  D.C..  October  6,  1969. 
Hon.  John  D.  Dingell, 

Chairman,    Subcommittee   on   Small   Business   and    the   Robinson-Patman    Act. 
Washington.  B.C. 
Dear  Mr.  Chairman  :  Thank  you  for  giving  this  association  and  our  member.- 
an  opportunity  to  present  our  views  on  the  continuing  necessity  for  the  Robinson- 
Patman  Act.  Because  of  the  limited  time  since  the  announcement  of  your  hear- 
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ings,  may  we  just  tell  you  that  we  not  only  support  the  preservation  and  enforce- 
ment of  the  Robinson-Patman  Act  but  we  feel  that  any  weakening  of  the  Act 
would  be  disastrous  to  the  candy  wholesaling  industry. 

I  speak  on  behalf  of  myself  and  Raymond  J.  Foley,  our  executive  secretary 
who  also  received  an  invitation  from  you. 

We  would  like  to  ask  for  the  privilege  of  filing  with  you  at  a  later  date  a 
supplementary  statement  and  perhaps  appearing  as  a  witness  in  support  of 
the  Act.  This  will  give  us  more  time  in  which  to  contact  our  members. 

For  your  information,  I,  Clarence  M.  McMillan,  am  the  executive  vice-president 
of  the  National  Candy  Wholesalers  Association.  Inc.,  with  headquarters  in 
Washington,  D.C.,  and  representing  approximately  1300  wholesale  distributor 
members  located  in  all  fifty  states  of  the  Union. 

This  association  also  has  approximately  750  confectionery  brokers  and  other 
manufacturer  representatives  who  are  associate  members  and  approximately 
250  manufacturers  of  confectionery  and  related  products  who  are  associate 
members.  In  our  supplementary  statement  we  will  reflect  the  sentiments  of  a 
number  of  these  associate  members,  as  will  be  indicated. 

We  would  at  this  time  compliment  your  lommittee  on  its  initiative  in  challeng- 
ing those  who  have  publicly  deprecated  the  Robinson-Patman  Act,  especially 
the  presidentially  appointed  committees  headed  by  Phil  C.  Neal  and  George  J. 
Stigler.  We  have  responded  to  the  Neal  report  editorially  in  our  magazine, 
National  Candy  Wholesaler,  in  the  manner  shown  in  the  enclosed  reprint  from 
the  August  1969  issue  and  we  will  appreciate  your  including  this  in  your  record 
of  the  hearing  as  a  means  of  showing  our  great  concern  over  the  proposals  in 
this  report. 

Sincerely  yours, 

Clarence  M.  McMillan,  Executive  Vice  President. 

[From  National  Candy  Wholesaler,  August  1969] 

Editorial — New  Threat  to  Robinson-Patman  Act  Demands  Small  Business 

Vigilance 

Small  independent  business  again  faces  a  serious  threat  to  its  very  existence. 
This  is  made  evident  by  the  report  in  this  issue  of  National  Candy  Whole- 
saler of  the  recommendations  by  a  Presidential  task  force  that  the  Robinson- 
Patman  Act  be  amended  virtually  to  death. 

Candy  manufacturers,  brokers,  wholesalers  and  their  customers  would  be 
vitally  affected  by  these  changes.  But  they  are  not  the  only  ones.  Most  inde- 
pendent retailers  of  the  country  in  all  lines  and  the  wholesalers  who  supply  them 
would  severely  be  hampered  competitively.  The  broker  would  lose,  and  his 
manufacturers  would  be  left  defenseless  against  the  buying  power  of  the  large 
chains. 

So  drastic  are  the  prosopals  of  this  report  that  it  is  little  wonder  the  last 
administration  allowed  the  so-called  study  to  remain  buried  in  the  files  of  the 
Department  of  Justice  for  one  year  before  publishing  it.  It  was  finally  released 
for  publication  in  the   Congressional  Record  at  the  request  of  an  interested 

Investigation  reveals  that  President  Lyndon  B.  Johnson  named  a  task  force  in 
December  1967  to  make  a  study  of  all  anti-trust  laws  and  to  report  within  one 
year.  Dean  Phil  C.  Neal  of  the  University  of  Chicago  law  school  was  made  chair- 
man, and  five  law  professors,  three  practicing  lawyers  and  three  economists  were 
selected  to  make  the  study.  It  is  not  yet  known  how  these  men  were  selected,  but 
it  is  obvious  that  they  did  not  include  any  supporters  of  the  Robinson-Patman 

Act. 

As  the  article  in  this  issue  reports,  the  task  force  proposed  by  specific  amend- 
ments that  the  Act  be  gutted  in  order  to  eliminate  all  protection  of  the  individual 
competitors  and  return  comi)etition  to  the  dog-eat-dog  practices  of  the  large  firms, 
which  existed  prior  to  1936  when  the  Act  was  passed. 

Specifically,  the  proposed  amendments  would  strike  out  Section  2(c)  entirely. 
This  is  the  brokerage  provision  which  prohibits  the  manufacturer  from  giving  and 
the  buyer  from  receiving  the  broker's  commission.  The  importance  of  this  lies  in 
the  fact  that  the  large  mass  buyer  could  coerce  the  manufacturer  into  giving  him 
this  commission  in  the  form  of  a  discount  which  the  small  buyer  could  not  secure 
for  himself.  This  was  shown  by  conditions  which  existed  in  the  famous  A  &  P 
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Case  of  33  years  ago  when  this  chain  had  its  own  brokerage  firm  and  garnered 
millions  from  its  manufacturer  suppliers,  many  of  whom  were  candy  manufac- 
turers. 

If  Section  2(c)  were  removed,  it  would  take  no  time  for  the  large  chains  to  de- 
maud  and  get  the  brokerage  on  all  their  purchases.  The  reason  this  is  true  is  that 
paying  the  brokerage  could  not  be  attacked  as  a  price  discrimination  because  it 
can  be  cost-justified.  Thus,  the  broker  would  suffer  and  the  independent  whole- 
saler and  retailer  would  be  discriminated  against  in  cost  of  goods  they  sell  in 
competition  with  the  chains. 

The  task  force  recommends  also  the  elimination  of  Sections  2(d)  and  2(e)  from 
the  Robinson-Patman  Act.  This  means  that  the  large  mass  buyer  could  demand 
and  receive  advertising  and  other  allowances  and  services  such  as  were  solicited 
and  received  by  him  before  the  Act  was  passed.  The  list  published  in  the  A  »&  P 
Case,  which  is  still  available  for  inspection,  included  hundreds  of  firms  who  paid 
A  &  P  millions  of  dollars  in  unearned  allowances  and  discounts. 

Special  services  afforded  to  Fred  Meyer,  Inc.,  a  store  chain  in  Portland.  Ore., 
but  not  given  to  the  chain's  competitors,  brought  about  the  recent  Supreme  Court 
decision  in  that  case.  The  protection  thus  afforded  the  wholesaler's  retail  cus- 
tomers by  the  Court  would  be  nullified,  as  would  the  FTC  guidelines  on  adver- 
tising and  other  allowances  just  issued. 

This  and  all  other  progress  attained  through  three  decades  of  litigation  under 
the  Robinson-Patman  Act  would  be  wiped  out.  There  would  be  so  little  left  of 
value  in  the  Act  that  it  would  probably  not  be  worth  litigating  for. 

Space  on  this  page  will  not  permit  a  discussion  of  the  other  very  serious  impli- 
cations of  the  task  force  report.  But  they  are  so  .serious  that  NCWA  oflScials  feel 
that  small  business  everywhere  must  be  alerted  to  the  dangers  inherent  in  the 
drastic  proposals  of  this  task  force. 

There  has  been  no  evidence  yet  that  these  proposals  will  be  introduced  in  Con- 
gress as  specific  legislation.  But  this  Congress  does  have  bills  that  propose  a  study 
of  the  antitrust  laws.  The  opponents  of  the  Robinson-Patman  Act  can  be  expected 
to  seize  any  opportunity  they  can  to  remove  the  Act  from  the  books. 

There  is  evidence  that  the  mounting  attack  on  the  Robinson-Patman  Act  is  non- 
partisan. Another  report  has  just  been  uncovered  which  is  said  to  be  even  more 
da'uaging  to  the  Act.  This  report  was  prepared  by  a  group  appointed  by  President 
Xixon  before  he  took  office.  It  also  is  headed  by  a  law  professor  at  the  University 
of  Chicago. 

There  is  little  action  we  can  recommend  to  the  friends  of  the  Robinson-Patman 
Act  at  this  time,  since  no  bills  have  been  introduced  in  Congress  to  implement  the 
proposals.  But  eternal  vigilance  of  small  business  is  certainly  important.  That's 
why  it  is  so  vital  to  maintain  an  alert  association  headquarters  and  staff  in  Wash- 
ington to  serve  as  a  watch-dog  for  the  candy  industry. 

Spot  News — Presidential  Task  Force  Report  Would  Destroy 

Robinson-Patman  Act 

A  new  threat  to  the  Robinson-Patman  Act,  and  particularly  to  the  vital  broker- 
age provision  contained  in  it,  has  been  posed  by  recommendations  of  a  Presi- 
dential task  force  in  a  report  made  public  by  the  U.S.  Department  of  Justice. 

Published  in  the  Congressional  Record  of  May  21,  1969  as  a  White  House  task 
force  report  on  antitrust  policy,  the  study  proposes  to  eliminate  Section  2(c),  the 
brokerage  provision,  so  as  to  weaken  or  destroy  the  entire  Act. 

The  task  force,  appointed  by  President  Johnson  in  December  1967.  was  headed 
by  Phil  C.  Neal,  dean  of  the  law  school  of  the  University  of  Chicago.  It  made  its 
report  on  the  broad  field  of  antitrust  laws,  but  dealt  very  critically  with  the 
Robinson-Pntman  Act.  It  even  drafted  new  wording  of  all  the  provisions  although 
not  asked  to  do  so.  The  net  result  of  the  proposed  changes  would  virtually  de- 
stroy the  Act,  according  to  C.  M.  McMillan,  executive  vice  president  of  NCWA. 

Among  the  changes  advocated  by  the  report  are  the  following: 

1.  It  would  eliminate  the  present  brokerage  provision  which  prohibits  a  manu- 
facturer from  giving  the  brokerage  commission  to  the  large  mass  buyer. 

2.  It  would  eliminate  Sections  2(d)  and  2(c)  which  prohibit  manufacturers 
from  giving  discriminatory  advertising  allowances  and  services.  It  would  thus, 
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among  other  things,  nullify  the  effect  of  the  Supreme  Court  decision  in  the  Fred 
Meyer  case  and  the  new  FTC  guidelines  on  advertising  allowances. 

3.  It  would  weaken  the  2(b)  provision  with  respect  to  cost  justification  of 
discriminatory  prices. 

4.  It  could  relieve  the  buyer  of  most  of  the  responsibilities  for  inducing  illegal 
price  discriminations  and  would  open  the  way  for  extreme  pressure  on  the  manu- 
facturers by  the  big  buyers. 

5.  It  would  eliminate  the  protection  of  the  small  buyer  and  bring  back  the 
dog-eat-dog  competition  among  the  large  buyers. 

6.  It  would  set  a  five-year  time  limit  on  all  cease  and  desist  orders  and  make  it 
necessary  to  litigate  all  over  again.  Many  cases  take  more  than  five  years  to 
arrive  at  an  order  in  the  first  place,  Mr.  McMillan  said. 

One  of  the  members  of  the  task  force  in  individual  opinion  even  suggested  the 
Robinson-Patman  Act  should  be  repealed  entirely.  But  a  majority  felt  that  the 
proposed  amendments  were  preferable,  since  repeal  would  not  preclude  the 
wholesale  transfer  of  the  Robinson-Patman  Act  doctrine  to  Sections  1  and  2  of 
the  Sherman  Act  and  Section  5  of  the  Federal  Trade  Commission  Act. 

The  task  force  then  proceeded  to  suggest  a  new  section  in  the  Robinson- 
Patman  Act  which  would  weaken  the  application  of  the  Federal  Trade  Commis- 
sion Act  in  price  discrimination  proceedings. 

_  The  report  showed  that  a  majority  of  the  task  force  felt  that  price  discrimina- 
tions are  usually  desirable  for  the  economy,  not  withstanding  the  damaging 
effect  on  the  elimination  of  specific  individual  businesses. 


Farm  Equipmext  Wholesalers  Association, 

Minneapolis,  Minn.,  October  2, 1969. 
Hon.  John  D.  Dixgell. 

Chairnian,    Siiiirommittee   on  Small   Business,   and   the   Robinson-Patman  Act, 
2361  Rayhurn  House  Office  Building,  Washington.  B.C. 

Dear  Represextatint:  Dixgei.l  :  Thank  you  for  extending  this  opportunity  to 
submit  views  of  this  segment  of  industry  on  the  Robinson-Patman  Act. 

The  position  of  the  Farm  Equipment  Wholesalers  Association,  shared  by  a  num- 
ber of  other  wholesale  associations  whose  member  firms  perform  similar  market- 
ing roles  with  other  commodity  lines,  is  that  the  Robinson-Patman  Act  MUST  be 
retained,  and,  if  the  Congress  deems  it  necessary  to  .spell  out  its  intent  specifically 
for  the  benefit  of  the  FTC  and  the  Courts,  be  amended. 

The  Robinson-Patman  Act  serves  an  important  interpretive  function,  along 
with  the  Clayton  Act  and  other  statutes,  to  protect  small  businesses  not  only 
from  abuse  but  from  destruction.  If  the  Act  has  not  been  effective  in  all  situations 
this  has  been  more  the  result  of  misinterpretation  of  Congress'  intent  by  both  the 
Fderal  Trade  Commission  and  the  Courts. 

We  believe  that  the  Robinson-Patman  Act  was  a  responsible  effort  b.v  the 
Congress  to  maintain  a  fair  and  equitable  climate  for  all  business — small,  medium 
and  large  ;  and  is  an  essential  counterpart  of  the  Sherman  Act,  which,  in  address- 
ing itself  to  the  end  results  of  monopolistic  trade  restraints,  left  a  broad  area 
of  "incipient"  trade  practices  undefined  and  unrestrained. 

The  Clayton  Act  attempted  to  clarify  some  of  the  specific  business  practices 
which  spawn  monopoly  or  place  destructive  restraints  upon  smaller  businesses. 
The  Federal  Trade  Commission  Act  provided  an  auxiliary  policing  instrument 
to  enable  al)used  parties  to  seek  relief  before  such  policies  infiicted  permanent 
harm  or  caused  their  demise  as  operating  busines.ses.  The  Robinson-Patman 
Act  amendment  to  the  Clayton  Act  again  was  a  re.sponsible  effort  by  the  Con- 
gress to  more  clearly  define  areas  of  legality  and  illegality,  providing  a  better 
guideline  for  business  practices. 

The  current  shift  in  emphasis  to  consumer  protection  is  commendable,  but  it 
would  be  tragic  if  the  FTC  role  were  diverted  away  from  its  original  and  essen- 
tial function  related  to  statutes  enacted  to  protect  business  from  itself. 

Neither  the  Sherman  Act,  the  Clayton  Act  or  the  Robinson-Patman  Act  have 
served  to  protect  a  victimized  small  business  in  the  manner  intended  by  the 
Congress.  The  problem  is  that  administrative  interpretations  and  court  inter- 
pretations of  the  intent  of  Congress  have  been  infrequently  in  agreement,  and  in 
treating  specific  practices  in  isolation  have  seriously  abridged  the  intent  of  such 
legislation. 
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There  is  urgent  need  for  clarification  by  tlie  Congress  of  a  number  of  areas 
•of  trade  practice;^  whicli  would  enable  the  FTC  and  the  Courts  to  restore  order- 
liness where  only  confusion  now  exists. 

Congress  should  spell  out  its  meaning  of  "functional  discounts"  and  establish 
recognition  of  the  marketing  functions  performed  by  (1)  the  wholesale  jobber/ 
distributor,  and  (2)  the  retailer.  Unless  this  clear  distinction  is  incorporated  in 
the  statutes,  neither  the  FTC  nor  the  Courts  can  make  an  evaluated  judgment 
as  to  whether  price  discrimination  in  extension  of  discounts  is  being  employed. 

Congress  should  recognize  specifically  the  traditional  marketing  need  for 
"exclusive  territory"  provisions  in  contracts  between  manufacturers  and  whole- 
salers without  exempting  either  party  from  full  compliance  with  the  basic  pro- 
visions of  the  various  statutes. 

Congress  also  should  concern  itself  with  "franchise"  dealerships  where  re- 
straint against  handling  competitive  lines  can  be  exercised  by  implication  that 
a  franchise  will  be  terminated,  as  well  as  by  actual  termination  of  a  contract. 
This  embraces  the  full  area  of  contract  cancellations  which  are  not  made  in 
good  faith. 

Congress,  in  considering  contract  ethics,  should  concern  itself  with  a  related 
end-result,  the  preempting  of  customers  by  means  of  contract  cancellation.  Per- 
haps the  most  effective  deterrent  to  capricious  and  arbitrary  franchise  can- 
cellation would  be  for  the  Congress  to  establish  recognition  that  a  customer  of 
a  franchisee,  and  the  retail  customer  of  a  wholesale  jobber-distributor,  are  as.sets 
of  defineable  monetary  value  which  must  be  purchased  by  the  preemptor  if  taken 
over  as  part  of  a  contract  cancellation  action. 

The  Robinson-Patman  Act  has  more  direct  application  to  all  businesses  than 
any  other  anti-trust  provision  of  the  Sherman  Act  and  the  supplemental  statutes 
enacted  to  deter  restraint  and  other  unfair  methods  of  competition  at  their  onset. 
The  trend  of  mergers  and  consolidations  and  outright  acquisitions  during  the 
past  12  years  has  intensified  the  problems  which  smaller  regionally  based  or 
locally  based  businesses  must  overcome  in  order  to  survive.  These  mergers,  con- 
solidations and  acquisitions  constitute  a  real  and  growing  threat  to  free  and 
ojien  competition,  threatening  the  survival  of  the  small  independent  marketing 
merchant,  wholesaler  and  retailer,  who  have  given  "immediate  availability"  of 
product  of  consumer's  choice  to  the  American  economy.  Each  of  these  mergers, 
etc.,  takes  a  product  line  out  of  its  former  normal  marketing  channel,  not  only 
hurting  the  wholesalers  and  retailers  who  had  a  part  in  building  the  product  to 
successful  share  of  the  market,  but  also  reducing  the  competition  in  that  product 
category.  The  adverse  cost-to-consumer  effects  of  monopoly  are  as  real  in  lower 
echelons  of  business  size  as  at  the  "Giant"  level. 

It  would  appear  to  be  obvious,  that  the  concern  of  your  subcommittee  now 
should  be  directed  toward  establishing  the  specific  intent  of  the  Congress  in 
present  statutes.  Both  the  FTC  and  the  courts  need  this  to  be  spelled  out  if 
they  are  to  provide  consistency  of  interpretation  where  injured  or  abused  parties 
are  .seeking  redress.  More  importantly,  businessmen  should  be  able  to  know  the 
specific  ground  rules  limiting  their  policies. 

In  each  of  the  areas  of  concern  noted  in  this  communication,  this  association 
in  cooperation  with  a  great  many  other  commodity  line  associations,  will  be 
available  at  any  time  the  subcommittee  desires  to  explain  the  common  trade 
practices  of  various  marketing  channels  and  the  specific  problems  related  to 
them. 

Most  respectfully, 

Robert  L.   Shannon, 

Executive  Secretary. 

]\Ir.  DiXGELL.  Tlie  Chair  will  also  advise  that  the  record  will  stay- 
open  for  an  appropriate  period  for  other  interested  persons  and  or- 
ganizations to  submit  their  views. 

(Discussion  off  the  record.) 

Mr.  DiNGELL.  The  next  witness  will  be  Dean  Phil  C.  Xeal  of  the 
University  of  Chicago  Law  School  and  Prof.  William  K.  Jones  of 
Colnmbia\Tniversity  Law  School. 

Gentlemen,  we  are  certainly  happy  to  welcome  yon  to  the  commit- 
tee. ^y&  are  pleased  that  yoti  could  be  with  us  today. 
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TESTIMONY  OF  PHIL  C.  NEAL,  PROFESSOR  OP  LAW  AND  DEAN  OF 
THE  LAW  SCHOOL  OF  THE  UNIVERSITY  OF  CHICAGO;  ACCOM- 
PANIED BY  WILLIAM  K.  JONES,  PROFESSOR  OF  LAW,  COLUMBIA 
UNIVERSITY 

Mr.  DiNGELL,  Gentlemen,  do  you  have  prepared  statements  ? 

Mr.  Neal.  I  have  a  prepared  statement,  Mr.  Chairman. 

Mr.  DiNGELL.  Dean  NeaL 

Mr.  Neal.  Thank  you. 

Mr.  Chairman,  my  name  is  Phil  C.  Neal.  I  am  professor  of  law  and 
dean  of  the  law  school  at  the  University  of  Chicago. 

As  you  know,  I  was  chairman  of  a  tack  force  appointed  by  Presi- 
dent Johnson  in  November  or  December  of  1967  to  consider  the  anti- 
trust laws. 

The  terms  of  reference  of  the  task  force  were  very  general.  We  took 
our  assignment  to  be  that  of  identifymg  the  most  important  areas 
in  which  we  thought  antitrust  policy  might  be  improved  or  helped. 
We  were  asked  not  to  consider  the  political  acceptability  or  feasibility 
of  any  recommendation  we  might  make,  and  I  think  it  is  evident 
enough  that  we  followed  that  admonition. 

The  task  force  was  asked  to  make  a  confidential  report  to  the  Presi- 
dent. The  existence  of  the  task  force  was  not  announced,  and  so  the 
primary  purpose  was  to  give  the  President  the  candid  and  impartial 
views  of  this  particular  group  of  men. 

We  were  given  about  6  months  in  which  to  submit  our  study  and  in 
fact  we  filed  our  report  about  5  days  bej'ond  the  assigned  deadline. 
Under  those  circumstances  we  didn't  undertake  any  elaborate  re- 
searches or  new  investigations  or  the  holding  of  hearings,  although 
we  had  a  few  outside  experts  talk  to  us. 

So  the  report  represents  primarily  the  thinking  of  this  particular 
group  based  u})on  its  own  background  and  experience.  Also  it  does  not 
purport  to  be  a  comprehensive  study  of  antitrust  problems.  It  is  lim- 
ited to  selected  matters  that  seemed  to  us  of  quite  major  importance 
and  on  wliich  we  were  able  to  reach  a  rather  high  level  of  agreement 
among  ourselves. 

I  might  comment  briefly  on  the  form  in  which  our  recommendations 
were  submitted.  We  decided  early  in  our  discussions  that  our  ideas 
could  best  be  tested  and  would  be  made  more  useful  if  we  went  through 
the  exercise  of  writing  them  in  statutory  form.  As  all  of  you  know, 
even  better  than  we,  you  don't  discover  the  difficulties  with  ideas  tliat 
in  the  abstract  may  seem  good  until  you  get  to  the  business  of  drafting 
the  language.  And  so  we  tried  to  do  that  in  the  case  of  most  of  our 
recommendations  and  we  included  the  results  of  that  exercise  in  our 
report. 

So  we  have  supplied  statutory  language  on  most  of  these  matters. 
We  could  not  and  would  not  claim  that  these  are  perfect  drafts,  even 
to  our  own  satisfaction,  and  we  recognize  that  they  would  need  to  be 
exposed  to  critical  processes.  We  do  think  they  represent  good  starting 
points  for  examining  our  general  recommendations. 

The  report  of  the  task  force  was  not  made  public  by  the  Johnson 
administration  but  it  was  disclosed  after  the  new  administration  came 
into  office.  This  was  done  with  the  consent  of  the  members  of  the  task 
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force  and  in  the  hope  that  its  recommendations  and  discussions  might 
be  a  useful  contribution. 

The  report  speaks  for  itself  and  I  am  here  simply  in  a  private  ca- 
pacity to  try  to  answer  any  questions  the  committee  has  about  it.  I  do 
not  have  any  basis  for  giving  any  official  interpretations  or  explana- 
tions beyond  what  appear  in  the  report. 

Various  individual  members  of  the  task  force  took  initial  respon- 
sibility for  preparing  working  papers  and  drafts,  and  in  connection 
with  our  recommendations,  on  the  Eobinson-Patman  Act,  Prof.  Carl 
Fulda  of  the  University  of  Texas  Law  School  performed  that  function. 
As  you  know,  Professor  Jones  is  here  today  with  me  and  I  think  he 
may  be  better  able  than  I  to  deal  with  some  questions  you  might  have 
about  the  details  of  our  recommendations  on  that  act. 

I  have  in  this  prepared  statement  attempted  to  run  briefly  over 
the  main  points  of  our  task  force  report  other  than  the  Robinson-Pat- 
man  one  and,  if  the  committee  wishes,  I  will  go  ahead  with  that.  I 
think  it  might  be  useful  to  put  our  recommendations  in  context  but 
on  the  other  hand  I  will  be  glad  to  skip  over  that  or  proceed  in  what- 
ever way  you  would  like. 

Mr.  DiNGELL.  Dean  Neal,  the  committee  wants  you  to  have  the  full 
freedom  to  set  out  your  thoughts  in  the  fashion  best  suited  to  your 
own  wishes  and  needs.  The  Chair  would  hesitate  to  recommend  and 
would  prefer  to  leave  that  kind  of  judgment  to  you. 

Mr.  Neal.  Well,  with  that 

Mr.  DixGELL.  I  think,  quite  frankly,  it  would  be  helpful  to  hear  it. 

Mr.  Neal.  All  right.  I  assume  that  the  committee  may  be  familiar 
with  the  report  in  a  general  way  but  as  I  say,  I  think  it  may  help  to 
put  our  Robinson-Patman  views  in  a  proper  context  if  you  have  in 
mind  the  essentials  of  the  other  kinds  of  reconunendations  we  made. 

The  central  theme,  of  course,  was  to  look  for  ways  in  which  the 
competitive  effectiveness  of  the  economy  might  be  improved  through 
the  antitrust  laws.  We  didn't  concern  ourselves  with  other  very  im- 
portant things  that  affect  the  performance  of  competitive  markets — 
such  as  the  lowering  of  tariffs,  which  would  be  one  example — but 
we  limited  our  consideration  to  the  antitrust  area  and  we  concentrated 
on  the  so-called  unregulated  segment  of  the  economy. 

Now,  the  Stigler  Task  Force  report,  which  has  been  referred  to  had 
quite  a  lot  to  say  about  the  operation  of  antitrust  policy  in  the  regu- 
lated industries.  And  I  think  I  might  say  that  I  think  most  if  not  all  of 
the  members  of  our  task  force  would  be  very  sympathetic  with  the 
general  recommendations  of  the  Stigler  group's  recommendations  in 
this  area  but  we  did  not  get  into  that  area  in  sufficient  detail  to  deal 
with  it  in  our  report. 

There  are  four  main  topics  involving  new  legislation  or  revision 
of  legislation  that  our  report  dealt  with.  These  are  the  problems  of 
concentrated  industries,  the  problem  of  conglomerate  mergers,  the 
Rolnnson-Patman  Act  and  the  ppen  licensing  of  patents. 

As  to  concentrated  industries,  or  so-called  oligopolies,  the  major 
point  we  would  make  is  that  the  present  antitrust  laws  fail  to  provide 
any  satisfactory  handle  for  dealing  directly  with  that  problem. 

Section  1  of  the  Sherman  Act,  of  course,  reaches  collusion,  such  as 
ordinarv  cases  of  price  fixing  and  the  like.  Section  2  reaches  monopoli- 
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zation,  which  has  been  commonly  understood  to  be  the  rather  rare 
case  of  the  sino:le  firm  Avith  an  overwhehning  share  of  the  market. 
But  there  are  a  good  many  important  industries  in  which  a  very  small 
number  of  firms,  two  or  three  or  four,  account  for  most  of  the  market. 
Much  economic  theory  and  opinion  suggests  that  such  markets  will 
or  may  function  in  a  manner  that  falls  short  of  the  optimum  a  com- 
petitive market  would  achieve  in  terms  of  price. 

It  is  difficult  without  considerable  distortion  of  legal  concepts  to 
bring  these  situations  within  section  2  of  the  Sherman  Act  and  on 
the  other  hand,  collusion,  if  it  exists,  may  be  very  hard  to  detect.  As 
a  matter  of  fact,  many  economists  would  argue  that  results  equivalent 
to  collusion  may  come  about  without  collusion  in  any  ordinary  sense. 
And  so  the  problem  is  one  that  tends  to  fall  between  the  two  schools  of 
section  1  and  section  2. 

As  I  say,  our  principal  point  is  that  the  antitrust  laws  should  be 
strengthened  by  dealing  explicitly  with  this  ))roblem  and  providing 
a  definite  mandate  and  basis  for  remedial  action  where  that  is  appro- 
priate. We  suggest  that  appro]n'iate  remedial  acti(Mi  must  ordinarily 
take  the  form  of  divestitures,  to  create  a  larger  number  of  competitors 
and  reduce  the  market  shares  of  the  leading  firms.  And  we  also  sug- 
gest that  the  criteria  for  invoking  such  remedies  must  be  related  pri- 
marily to  market  structure  and  not,  as  has  occasionally  been  suggested 
in  the  past,  be  based  on  judgments  about  the  performance  of  the 
firms.  And  so  our  proposal  would  give  the  courts  power  to  order 
divestiture  in  situations  where  a  particular  market  over  many  years 
has  been  characterized  by  a  very  high  degree  of  roncentration  and 
where  the  same  group  of  firms  has  persistently  lield  the  large  market 
share. 

Our  second  major  recormnendation  was  addressed  to  the  problem  of 
conglomerate  mergers.  Here  again  one  has  to  sny,  I  tliink,  that  there 
is  a  gap  in  the  law,  assuming  one  believes  that  the  law  should  put  any 
obstacles  in  the  way  of  growth  by  conglomerate  merger.  The  gap 
exists  because  tlie  antimerger  statute,  section  7,  is  phrased  in  terms  of 
adverse  effects  on  competition.  A  conglomerate  merger  almost  by  defi- 
nition is  one  in  which  adverse  effects  on  competition  are  either  non- 
existent or  very  hard  to  see.  The  result  of  that  has  been  that  in  the  few 
cases  where  an  attempt  has  been  made  to  use  section  7  against  mergers 
of  this  type,  there  has  been  a  resort  to  quite  strained  and  unconvincing 
arguments  for  extending  the  statute  to  reach  such  mergers. 

Many  of  us  find  the  objections  that  have  been  advanced  on  grounds 
of  competitive  injury  to  be  unsound  or  unpersuasive,  and  in  any 
event  believe  it  would  be  healthier  for  the  development  and  aministra- 
tion  of  tlie  law  if  section  7  were  not  made  to  do  work  which  it  Avas  not 
well  designed  to  do. 

As  to  what  the  policy  ought  to  be,  we  felt  handicapped  as  T  think 
eA'eryone  is  by  lack  of  very  good  knowledge  of  the  causes  and  effects 
of  conglomerate  mergers.  We  also  found  it  very  difficult  to  identify 
any  criteria  which  might  be  used  for  setting  some  absolute  size  limit 
to  the  growth  of  firms  by  merger.  And  so  we  felt  that  any  policy  that 
might  be  adopted  on  conglomerate  mergers  should  be  a  cautious  and 
moderate  one  and  addressed  to  improving  the  competitive  structure 
of  markets  rathei*  than  considerations  of  size  per  se. 
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The  option  that  seemed  attractive  to  us  was  to  take  adA'antage  of 
the  forces  that  seem  to  be  producing  conglomerate  mergers,  whatever 
they  may  be,  and  turn  them  into  an  instrument  for  improving  the 
competitive  structure  of  concentrated  markets.  We  Avould  do  that  by 
an  outright  prohibition  of  a  merger  between  a  very  large  firm,  as 
defined  in  a  statute,  and  a  leading  firm — regardless  of  its  absolute 
size — in  an  already  concentrated  industry. 

In  this  way  a  very  large  firm  which  wanted  to  enter  another  indus- 
try by  merger  would  be  forced  to  look  for  its  opportunities  among 
the  smaller  finns  in  that  industry  rather  than  among  the  leading  firms. 
And  if  its  entry  into  the  new  industry  were  successful,  and  the 
acquired  firm  prospered  under  its  control,  the  result  would  be  to  im- 
prove the  competitive  situation  in  that  industry  rather  than  making 
it  worse. 

Third,  we  made  a  proposal  as  to  patents.  It  was  intended  to  increase 
the  likelihood  that  fields  covered  by  patents  will  be  open  to  competi- 
tion in  the  exploitation  of  the  patent  and  decrease  the  likelihood  that 
weak  or  doubtful  patents  v>'ill  be  used  as  devices  for  cartel  arrange- 
ments among  a  faA^ored  group  of  manufacturers.  The  essence  of  the 
jjroposal  is  that  once  a  patentee  chooses  to  exploit  his  patent  by 
licensing  others  to  manufacture  under  it,  he  is  required  to  offer  an 
equivalent  license  to  any  other  qualified  applicants.  This  doesn't  mean 
he  is  required  to  license  it  in  the  first  place.  He  may  decide  to  exploit 
it  himself.  The  requirement  that  licenses  be  generally  available  if  they 
are  granted  at  all  does  not  diminish  the  legitimate  reward  the  patent 
owner  is  entitled  to  by  reason  of  his  invention.  That  reward  can  be 
secured  by  setting  appropriate  royalty  rates.  In  general  that  reward 
will  be  maximized  if  the  patented  article  is  produced  under  conditions 
of  competition,  so  that  arrangements  which  limit  the  practice  of 
jDatents  to  a  small  group  are  in  general  open  to  the  suspicion  that  re- 
wards other  than  those  attributable  to  the  value  of  the  patent  itself 
are  being  sought. 

Now,  I  must  say  I  don't  know  and  we  had  no  evidence  before  us 
concerning  the  extent  to  which  unavailability  of  licenses  on  signifi- 
cant patents  may  be  of  special  significance  to  small  businesses.  It  does 
occur  to  me  that  this  might  be  a  subject  of  special  interest  to  this  sub- 
committee and  one  on  which  it  might  be  worthwhile  obtaining  further 
information. 

Coming,  then,  to  the  Robinson-Patman  Act,  which  I  know  is  of 
primar}'  interest  to  this  committee,  our  group  concluded,  as  have 
similar  studies  before  and  since,  that  a  rational  and  consistent  anti- 
trust policy  requires  major  overhaul  of  the  Robinson-Patman  Act. 
Perverse  and  bizarre  results  of  the  act  such  as  the  recent  Utah  Pie 
case,  to  take  one  of  the  more  notorious  examples,  have  given  rise  to  a 
constant  stream  of  legal  a]id  economic  criticism  throughout  most  of  the 
history  of  the  act. 

From  the  standpoint  of  the  purposes  of  the  antitrust  laws,  two 
objections  to  the  act  are  fundamental.  One  is  that  the  act  is  really  a 
regulatory  statute,  at  least  a  sizable  step  in  the  direction  of  strict 
Government  regulation  of  price  structures,  and  thus  is  at  war  with  the 
basic  philosophy  of  the  Sherman  Act  which  aims  to  maximize  freedom 
of  enterprise  under  the  impersonal  regulation  of  conjpetJtion. 
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The  other  objection  is  that  under  the  guise  of  preventing  discrimi- 
nation the  act  is  essentially  a  measure  aimed  at  price  cutting.  It  thus 
inhibits  one  of  the  most  important  processes  by  which  price  levels 
respond  to  competitive  conditions  and  tends  to  deprive  consumers  of 
the  benefits  of  efficient  distribution  and  vigorous  competition. 

Now,  in  theory  the  act  recognizes  this,  these  problems^  and  gives 
some  recognition  to  the  need  for  flexibility  in  the  competitive  process. 
But  as  the  act  is  written  and  as  it  has  been  interpreted,  the  requisite 
injury  to  competition  is  so  easily  established  and  the  cost  justification 
and  so-called  meeting  competition  defense  are  so  grudgingly  allowed 
that  the  act  significantly  impedes  price  competition. 

I  would  like  to  say  a  word  about  the  economic  justification  for  the 
statute  which  appears  to  be  quite  weak.  Discrimination  in  an  economic 
sense,  that  is,  price  differences  that  are  unrelated  to  cost,  can  occur 
systematically  only  if  some  degree  of  monopoly  is  present  or  if  there 
is  collusion  among  sellers  or  among  buyers. 

The  appropriate  remedy  is  to  attack  the  monopoly  or  collusion  di- 
rectly. This  can  be  done  under  the  Sherman  Act.  In  fact,  however,  and 
this  is  somewhat  strange,  the  Robinson-Patman  Act  has  most  often 
been  invoked  in  industries  such  as  the  food  industry  which  appear  to 
be  highly  competitive  and  where  there  is  little  ground  for  believing 
that  the  conditions  essential  to  genuine  discrimination  are  present.  The 
common  justification  advanced,  of  course,  is  the  protection  of  small 
firms  against  the  so-called  superior  buying  power  of  larger  rivals,  and 
that  is  usually  designated  as  "unfair"  buying  power  as  well.  But  it  is 
not  at  all  clear  how  larger  buyers  can  be  supposed  to  be  able  persist- 
ently to  extract  price  advantages  from  their  suppliers  that  are  unre- 
lated to  lower  corts  of  doing  business  with  them.  The  natural  assump- 
tion would  be  that  some  of  the  sellers  would  fuid  it  advantageous  to 
acquire  the  business  of  the  smaller  firms  that  are  paying  higher  prices 
and  thus  price  would  find  its  proper  competitive  level. 

Thus  it  is  plausible  to  assumxe  that  the  persistence  of  lower  prices  to 
particular  customers  or  classes  of  customers  is  to  be  explained  by  dif- 
ferences in  costs,  although  such  differences  may  be  very  difficult  to 
establish  in  a  judicial  or  administrative  proceeding  under  the  Robin- 
son-Patman Act. 

For  these  reasons  there  are  many,  I  believe,  includmg  some  members 
of  our  task  force  who  would  in  principle  favor  outright  repeal  of  the 
Robinson-Patman  Act.  The  task  force  recommendations  do  not  go  that 
far.  Instead  they  propose  a  series  of  modifications  in  the  act  that  would 
make  it  less  rigid  and  provide  more  leeway  for  the  adjustment  of  price 
to  changing  competitive  conditions  and  different  methods  of  sale  and 
distribution. 

I  think  I  might  enumerate  briefly  the  principal  changes  proposed 
and  I  am  sure  that  Professor  Jones  will  amplify  this  description. 

First,  the  specific  subsections  dealing  with  brokerage  and  with  pro- 
motional services  and  allowances,  sections  2(d),  (d)  and  (e),  would 
be  eliminated.  These  are  the  most  complex  and  in  principle  the  least 
defensible  provisions  of  the  act  because  they  are  absolute,  per  se  pro- 
visions that  do  not  even  recognize  the  rather  difficult  defenses  avail- 
able under  the  general  prohibition  in  2(a).  Insofar  as  the  practices 
reached  by  these  subsections  are  objectionable,  they  ought  to  be  dealt 
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-with  through  the  general  prohibition  of  discrimination  in  section  2(a) 
which  woukl  make  them  subject  to  the  test  of  adverse  effect  on  com- 
petition and  to  the  defenses  of  cost  justification  and  meeting 
competition. 

Secondly,  the  test  of  adverse  effect  on  competition  in  section  2(a) 
Tt^ould  be  modified  to  bring  the  Robinson-Patman  Act  into  line  with 
the  other  provisions  of  the  Clayton  Act ;  those  dealing  with  mergers 
and  exclusive  dealing  contracts.  This  requires  elimination  of  the 
language  which  has  been  peculiar  to  the  Robinson-Patman  Act  under 
which  a  discrimination  is  unlaw^ful  if  it  tends  "to  injure,  destroy,  or 
prevent  competition  with  any  person  granting  or  receiving  the  lower 
price.''  That  language  has  had  the  unfortunate  effect  of  focusing  atten- 
tion on  harm  to  individual  competitors  rather  than  on  possible  harm 
to  competition  in  the  market  as  a  whole. 

As  a  further  corrective  of  the  present  acts  excessive  concern  with 
effects  on  individual  competitors  as  distinguished  fror.;  effects  on  the 
market  as  a  whole,  we  propose  a  new  subsection  that  would  spell  out 
in  some  detail  the  circumstances  in  which  price  discrimination  could 
be  found  to  have  a  tendency  to  lessen  competition  in  the  market  as 
a  whole. 

Third,  we  would  relax  the  cost  justification  defense  to  make  it  more 
readily  available  without  the  need  for  excessive  exactitude  in  proving 
cost  differences.  The  language  that  we  propose  would  enable  a  seller 
to  defend  a  price  differential  on  the  basis  of  approximate  cost  dif- 
ferences, reasonable  estimates  of  cost  differences,  and  reasonable  classi- 
fications of  transactions  and  customers  based  on  differences  in  the  costs 
of  doing  business  with  them. 

There  are  a  number  of  other  proposed  changes  of  a  somewhat  more 
technical  character  that  we  can  discuss  if  the  committee  wishes. 

I  think  this  covers  the  most  important  points  both  as  to  the  act 
and  as  to  our  task  force  report  as  a  whole.  I  think  Professor  Jones  may 
wish  to  supplement  this  statement  and  with  his  help  I  will  be  glad  to 
tr}'  to  answer  any  questions. 

Mr.  DiNGELL.  Dean  Xeal,  we  thank  you  for  a  very  fine  statement. 

Professor  Jones,  the  Chair  would  like  to  raise  a  question  here  at 
this  point.  The  Chair  notes  that  we  have  a  vote  going  on  over  at  the 
floor.  I  am  well  satisfied  that  members  of  the  committee  will  have  a 
significant  number  of  questions  here.  We  should  leave  right  now. 

Would  it  be  convenient  for  you  gentlemen  both  to  wait  for  the 
return  of  the  committee?  We  should  be  back  within  a  matter  of  about 
15  or  20  minutes.  We  will  have  to  spend  most  of  that  time  hi  travel 
to  and  from. 

Very  well,  then,  the  committee  will  stand  adjourned  at  the  call  of  the 
Chair,  which  is  anticipated  to  take  place  in  approximately  20  minutes. 
[Recess.] 

Mr.  DiNGELL.  The  subcommittee  will  come  to  order. 

Mr.  Jones,  the  counsel  informs  me  you  have  a  prepared  statement. 
We  will  recognize  you  at  this  time  for  purpose  of  reading  it. 

Mr.  Jones.  My  iiame  is  William  K.  Jones.  I  am  a  professor  of  law 
at  Columbia  University.  My  statement  is  very  brief. 

I  was  served  on  Friday  and  did  not  therefore  have  a  great  deal  of 
time  for  preparation. 
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From  conversations  with  the  committee  staff,  I  gather  that  the 
reason  I  was  snbpenaed  to  appear  before  this  subcommittee  is  the  role 
I  played  in  fornnilatinof  the  Eobinson-Patman  Act  recommendations 
of  President  Johnson's  task  force  on  antitrust  policy,  dated  July  5, 
1968.  It  is  true  that  I  was  the  principal  draftsman  of  the  recommended 
revised  statute  wliich  appears  as  api)endix  C  of  the  task  force  report. 

But  it  sliould  be  emphasized  that  all  of  the  Robinson-Patman  Act 
recommendations  were  discussed  by  the  entire  task  force;  that  my 
initial  proposals  were  modified  by  the  group  in  a  number  of  respects: 
and  that  every  member  of  the  task  force  but  one  endorsed  the  final 
recommendations — Professor  Brock  of  Yale  Law  School  preferred 
outright  repeal  of  the  Robinson-Patman  Act, 

Also,  the  subcommittee  should  recognize  the  important  contribution 
of  Professor  Carl  Fulda  of  the  I^niversity  of  Texas  Law  School,  who 
initiated  our  reconsideration  of  the  RolDinson-Patman  Act  by  per- 
suasively urging  the  repeal  of  sections  2  (c),  (d),  and  (e)  and  section 
3  of  the  act. 

In  dealing  with  a  statute  like  the  Robinson-Patman  Act,  a  basic 
choice  has  to  be  made.  Shall  we  seek  to  encourage  competition,  with 
a  view  to  lower  prices  and  improved  products  for  all  consumers  ?  Or 
shall  we  seek  to  protect  a  privileged  group  of  selected  small  businesses 
against  the  rigors  of  the  competitive  market  ?  For  me.  the  answer 
is  clear.  Small  businessmen  should  not  be  the  recipients  of  special  pro- 
tection at  the  expense  of  the  consuming  public. 

The  answer  should  be  doubly  clear  today  when  great  efforts  are  be- 
ing made  to  combat  inflation  and  hold  prices  down:  when  mounting 
concern  is  expressed  for  the  large  mimbers  of  poor  in  our  society — 
who  are,  after  all,  an  impoi-tant  part  of  the  consuming  public — and 
when  more  and  more  Americans  are  becoming  mistrustful  of  Govern- 
ment, and  of  Congress  in  particular,  as  the  guardian  of  the  privileged 
few — always  ready  to  protect  existing  privileges  at  the  expense  of 
the  general  public. 

Why  should  the  Government  concern  itself  about  price  discrimina- 
tions which  may  injure  one  or  more  small  businessmen?  I  am  aware 
of  three  possible  answers : 

1.  Injury  of  small  businessmen  may  impair  competition  in  the 
marketplace,  to  the  ultimate  detriment  of  the  consuming  public :  lower 
prices  in  the  short  run  may  ])e  replaced  by  higher  prices  in  the  long 
run,  after  the  market  has  become  monopolized. 

To  the  extent  that  such  a  situation  may  occur — and  it  does  not 
occur  very  often — ^the  statute  proposed  by  the  task  force  provides 
am]ile  protection.  Its  provisions  are  tailored  to  meet  this  precise 
problem.  The  real  objection  to  the  task  force  reconnnendations,  in  my 
judarment,  is  that  ))rice  discrimination  actually  leads  to  lessened  com- 
petition only  very  infrequently,  so  small  businessmen  can  expect 
only  limited  protection  from  the  terms  of  the  proposed  revision. 

2.  The  small  businessman  is  entitled  to  equality  of  treatment  at 
the  hands  of  his  suppliers.  But  in  a  business  environment  ch.aracter- 
ized  by  hard  bargaining  between  buyers  and  sellers,  by  constantly 
changing  charnrtoristics  in  the  operations  of  the  businesses  of  each, 
and  l\v  vigorous  competitive  struggles  among  rivals — in  short,  the 
American  economj'  at  its  best — this  ethical  standard  is  simply  unten- 
able. 
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■  Attemi^ts  to  apply  the  standard  have  tended  to  require  that  persons 
in  unexjiial  situations  be  treated  equally — a  perfect  formula  for  insur- 
inir  high  prices  and  inefficient  methods  of  production  and  distribution. 
It  is  no  coincidence  that  some  provisions  of  the  Robinson-Patman  Act 
had  their  g-enesis  in  the  so-called  codes  of  fair  competition  of  the 
NRA,  which  were  designed  to  protect  businesses  ngainst  price  declines 
in  a  period  of  general  depression  and  deflation.  The  depression  ended 
30  years  ago;  the  Robinson-Patman  Act  should  catch  up  with  the 
times. 

3.  The  small  businessman  makes  a  distinctive  contribution  to 
American  democracy  and  thus,  for  social  and  political  reasons,  he 
ought  to  be  preser\^ed;  even  at  some  cost  in  economic  efficiency. 

This,  to  me,  is  the  worst  reason  of  all.  There  is  no  indication  that 
small  business  is  on  the  decline.  Year  by  vear  the  number  of  small 
businesses  nicreases.  But,  more  nnportantly,  I  take  issue  with  the 
proposition  that  a  man  who  works  for  a  salary  is  somehow  inferior  to 
a  proprietor  of  a  small  business,  Eveiy  citizen  is  as  important  as 
every  other  citizen,  and  large  numbers  of  consumers,  including  many 
j)oor  consumers,  should  not  Ije  compelled  to  pay  high  prices  so  that 
certain  small  businessmen — almost  invariably  more  affluent — will  be 
permitted  to  earn  higher  protits  or  perpetuate  a  business  for  which 
there  is  no  economic  justification. 

In  conclusion,  let  mo  emphasize  that  the  end  of  small  business  "pro- 
tecticmism,"  characterized  by  the  existing  Robinson-Patman  Act,  will 
not  mean  the  end  of  small  business.  It  will  simply  mean  that  our 
growing  number?  of  small  businessmen  will  luu'e  to  gravitate  to  places 
in  the  economv  where  they  are  really  needed  and  will  have  to  operate 
efficiently. 

If  they  perform  a  useful  economic  fimct ion,  they  will  not  be  injured 
in  any  permanent  or  significant  sense  by  the  price  discriminations 
permitted  in  the  revision  of  the  Robinson-Patman  Act  proposed  by 
the  Johnson  task  force. 

Mr.  DinCtEll.  Thank  you  very  much.  Professor  Jones.  At  this  point 
I  believe  it  would  be  appropriate  that  the  record  should  have  the 
entire  text  of  the  report  that  we  have  just  been  discussing,  the  White 
House  Task  Force  Report  on  Antitrust  Policy,  and  if  there  is  no 
objection,  it  will  be  inserted  in  the  record  at  this  point  together  with 
appendixes,  et  cetera. 

(  Tlie  report  referred  to  appears  in  the  appendix  at  p.  291.) 

Mr,  DixGELL.  The  Chair  will  recognize  Mr.  Potvin. 

Mr.  PoTviN.  Thank  you,  Mr.  Chairman. 

Dean  Neal,  first  of  all  let  me  as  a  member  of  the  staff  commend 
you  and  your  colleagues  on  the  committee  for  your  personal  sacrifice 
in  taking  a  very  considerable  amount  of  time  and  effort  as  you  did  to 
study  these  very  important  matters  and  for  turning  out  what  on  the 
whole  is  certainly  an  excellent  report. 

I  must  say  that  with  the  somewhat  notable  exception  of  the  Robin- 
son-Patman section  that  I  find  nothing  with  which  I  can  be  in  sub- 
stantial disagreement.  I  think  that  your  recommendations  are  u.-eful. 
Clearly  they  point  in  the  right  direction,  and  you  and  your  colleagues 
have  performed  a  very  real  public  service  by  donating  your  time  to 
this  very  important  venture. 
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Mr.  Neal,  Thank  you  sir.  That  is  the  highest  praise  I  have  heard 
so  far. 

Mr.  PoT^TEN.  Now,  I  am  a  little  confused,  of  course,  on  one  point. 
You  say  that  some  members  of  your  task  force  were  in  principle  in 
favor  of  outright  repeal  but  your  recommendations  do  not  go  that  far. 

On  page  18 — that  number  is  a  function  of  the  BNA  reprint  of  the 
report — it  says,  numbered  paragraph  4: : 

Revision  of  the  Robinson-Patman  Act  is  preferable  to  its  repeal  since  repeal 
would  not  preclude  tbe  wholesale  transfer  of  Robinson-Patman  doctrine  to  sec- 
tions 1  and  2  of  the  Sherman  Act  and  section  5  of  the  Federal  Trade  Commission 
Act. 

This  I  take  to  mean  in  rather  looser  phraseology  that  you  should 
drive  a  wooden  stake  through  its  heart  so  that  its  spirit  could  not 
endure. 

Now,  could  you  and  your  f^olleague,  Professor  Jones,  enlighten  us 
as  to  which,  in  view  of  tlieii-  seeming  inconsistency,  which  you  do 
regard  as  the  more  drastic  of  t  he  two  courses  ? 

Mr.  Neal.  Oh,  I  tliink  myself  that  repeal  would  clearly  be  more 
drastic  than  what  has  been  proposed  in  the  report,  and  I  would  like 
to  recall  to  you  that  when  I  began  my  statement  I  said  I  would  like 
the  report  to  speak  for  itself  so  far  as  the  members  of  the  group  as  a 
whole  are  concerned. 

I  suspect  that  in  my  own  statement  here  today  I  probably  went 
sonaewhat  further  than  the  majority  of  the  Task  Force  would  wish  to 
go  m  casting  doubt  upon  the  fundamental  purposes  of  the  Robinson- 
Patman  Act.  I  suspect  I  am  somewhat  more  at  the  edge  of  the  spectrum 
than  at  the  center  of  it. 

Mr.  PoTviN.  We  realize  j^ou  have  rather  less  than  a  formal  proxy 
from  those  of  your  colleagues  not  present. 

Mr.  Neal.  Right. 

Mr.  PoTviN.  On  page  10  of  your  statement.  Dean,  you  say  : 

But  it  is  not  clear  how  large  buyers  can  persistently  exact  price  advantages 
from  their  suppliers  that  are  unrelated  to  costs  of  doing  business  with  them. 

Now,  calling  your  attention,  if  I  may,  to  the  chart  on  your  left, 
that  would  be  the  orange  bars,  you  will  note  there  are  32  firms,  in 
the  grocery  and  retail  business,  that  have  just  a  little  over  a  third 
of  the  total  market.  As  an  example  of  the  sort  of  thing  that  is  some- 
times done,  we  are  informed  that  in  the  city  of  Sacramento,  Califor- 
nia, one  of  these  larger  firms,  Lucky  Stores,  dealt  in  about  the  follow- 
ing manner  with  Foremost  Dairies.  They  said  you  are  going  t&  come 
down  to  the  price  we  want  to  pay  you  or  we  are  going  to  build  our 
own  plant. 

I  don't  see  anything  unclear  about  how  one  might  respond  by  giv- 
ing them  a  price  discrimination,  do  you?  I  think  that  is  perfectly 
clear. 

Mr.  Neal.  Well,  I  think  it  would  be  very  remarkable  if  Foremost 
over  any  period  of  time  were  willing  to  sell  to  Safeway  at  prices  less 
than  it  cost  them  to  produce,  and  if  Safeway  could  indeed 

Mr.  PoTviN.  Just  a  moment.  Dean.  Now  you  are  treating  two  possi- 
bilities :  Their  usual  price  or  at  a  loss.  There  is,  of  course,  one  presumes 
some  intermediate  territory ;  is  there  not  ? 
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Mr.  Neal.  Well,  I  simply  assume  that  any  manufacturer  who  ex- 
pects to  remain  in  business  has  to  cover  his  costs  in  the  long  run. 

Mr.  PoTviN.  And  what  options  does  he  have  in  doing  that,  sir, 
if  he  is  a  large  national  manufacturer  with  sales  in  many  regions  of 
the  country? 

Mr.  Neal.  To  perform  efficienth-  enough  to  compete  in  a  competi- 
tive market. 

Mr.  PoTviN.  Now,  one  of  the  j^oints  that  your  report  consistently 
makes  is  that  in  one  manner  or  another,  discriminations  can  be  helpful, 
that  on  the  whole  they  are  not  bad,  and  if  you  prevent  them  you  are 
in  some  manner  increasing  the  price.  I  am,  of  course,  just  paraphrasing 
and  if  that  is  not  a  fair  rendition,  I  invite  your  comment.  But  is  that 
a  fairly  objective  replaying  of  the  tape,  as  it  were? 

Mr.  Neal.  Well,  I  think  it  is  a  well-known  fact  that  the  process 
by  which  the  price  level  is  eroded  often  takes  the  form,  if  not  nearly 
alwaj'S  takes  the  form  of  erosion  from  the  existing  level  and  those 
erosions  will  necessarily  result  in  price  differences  between  one  cus- 
tomer and  another  and  between  today  as  compared  with  yesterday. 
So  that  whenever  you  try  to  force  uniformity  in  prices  as  among  all 
customers,  you  are  doing  the  ver^^  kind  of  thing  that  competitors 
would  like  to  do  when  they  get  together  and  try  to  hold  the  price 
level  stable.  The  point  is  no  more  subtle  or  obscure  than  that. 

Mr.  Jones.  May  I  supplement  Dean  Neal's  answer  on  that  with  a 
concrete  illustration  ? 

Mr.  PoimN.  Yes,  of  course. 

Mr.  Jones.  If  the  committee  would  like  to  find  a  concrete  instance  in 
which  price  discrimination  serves  to  erode  administered  prices,  a  re- 
cent decision  in  United  States  v.  FMC  Corporation  in  1969  trade  cases, 
paragraph  72,  901,  documents  a  very  interesting  fact.  It  documents 
first  of  all  a  history  of  price  leadership  in  the  industry  and,  secondly, 
a  very  special  kind  of  conspiracy.  The  conspirators  never  met  in  order 
to  discuss  what  price  they  ought  to  charge  people.  That  was  handled 
by  the  normal  processes  of  price  leadership  with  other  companies 
following.  But  whenever  one  of  the  members  of  this  industry  found 
it  necessary  to  discriminate  in  price  for  some  reason,  he  would  immedi- 
ately call  a  meeting  of  all  of  the  other  members  of  the  industi-y  to  ex- 
plain to  them  very  clearly,  very  precisely  the  exact  scope  of  the  dis- 
crimination that  was  being  granted.  Here  was  a  group  of  businessmen 
who  were  prepared  to  engage — when  they  otherwise  were  quite  care- 
ful not  to  engage  in  conspiratorial  conduct — they  were  prepared  to 
engage  in  conspiratorial  conduct  simply  to  make  sure  that  those  in- 
stances in  which  they  did  discriminate  did  not  spread,  did  not  have 
an  eroding  effect. 

I  think  this  has  been  the  pattern  in  many  industries  where  the  num- 
ber of  manufacturers  is  few  and  the  pattern  of  price  leadership  is 
general.  The  normal  way  in  which  price  reductions  come  about — 
whenever  such  rare  events  do  occur — is  through  individual  price  con- 
cessions which  are  under  the  table  to  privileged  or  special  customers; 
then  gradually  word  gets  around  and  a  so-called  gray  market  develops 
in  steel,  and  then  eventually  the  whole  market  collapses. 

Here  in  the  FMC  Corporation  case  you  have  a  group  prepared  to 
engage  in  a  criminal  line  of  conduct  just  to  make  certain  that  that 
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sonietliina:  didn't  happen  in  their  industry,  tliat  a  price  discrimination 
o-ranted  by  one  member  would  not  spread  to  other  members. 

Take  a  look  at  the  findings  of  fact  of  the  district  judge. 

Mr.  PoTViN.  If  as  you  say  these  gentlemen  were  engaged  in  a  crimi- 
nal course  of  conduct,  I  would  scarcely-  regard  that  as  the  basis  for 
extrapolating  to  a  universal  truth,  Professor. 

Now,  then,  if  a  price  discrimination  were  engaged  in  and  were 
stopped  by  action  of  the  Commission,  if  what  you  say  about  raising- 
prices  were  true,  then  we  might  reasonably  anticipate  that  that  price 
would  come  down  when  the  ctiscrimination  took  place.  In  other  words, 
here  you  have  a  situation  where  if  a  discrimination  were  stopped,  the 
price  would  go  up.  If  the  Commission  moved  in  with  an  action,  stopped 
it  with  an  appropriate  order,  if  it  really  had  a  lowering  ett'ect  then 
absent  the  discrimination  if  Avhat  you  say  is  correct,  then  the  price 
would  go  up.  It  that  not  reasonable^ 

Mr.  Xeal.  I  think  the  whole  point  with  reference  to  this  argument 
against  the  principle  of  the  Robinson-Patnian  Act  is  that  you  can't 
really  talk  about  isolated  instances  of  price  discrimination.  The  point 
is  rather  that  the  effect  of  the  act  in  making  it  hazardous  for  sellers 
to  vary  their  price  tends  to  give  an  artificial  rigidity  to  the  whole  price 
structure.  The  point  has  nothing  to  do  really  with  isolated  individual 
instances  but  rather  with  the  tendency  of  the  act  to  make  the  whole 
market  less  supple. 

Mr.  IVinix.  Dean,  I  appreciate  what  you  are  saying.  Yet,  while 
abstractions,  of  course,  play  a  very  useful  role  in  the  conduct  of  human 
affairs,  there  is  a  need  to  relate  them  to  the  real  world  from  time  to 
time  and  these  things  do  happen  a  case  at  a  time.  Let  me  ask  you  to 
comment  on  this. 

Corwin  Edwards  in  his  book,  analyzing  a  number  of  cases,  all  of 
those  that  were  available  to  him  at  the  time  of  publication,  determined 
that  when  the  Commission  did  go  in  and  remove  the  discrimination, 
that  contrary  to  your  theorizing,  prices  did  not  go  up.  Some  did,  some 
went  down,  some  stayed  the  same. 

What  would  vour  comment  be  on  that  ?  This  is  not  a  single  isolated 
case. 

Mr.  Neal.  I  wouldn't  have  any  prediction  about  what  would  hap- 
l)en.  That  is  exactly  what  I  suppose  would  happen.  Some  prices  would 
go  up,  some  go  down,  and  some  stay  the  same. 

]Mr.  PoT\'iN.  Yet  you  maintain  that  price  discriminations  lower 
prices.  Yet  in  the  next  breath  you  are  saying  but  not  so  on  the  reverse 
flow.  Aren't  you  being  inconsistent. 

Mr.  NeaTv.  I  don't  think  so.  I  think  the  point  is  simply  that  in  the 
absence  of  a  statute  or  a  cartel  agreement  which  impedes  differentials 
in  prices,  you  would  expect  the  price  level  to  be  more  competitive  over 
time. 

Mi\  JoxES.  What  we  are  interested  in  is  a  process,  a  continuing  proc- 
ess. Once  again 

Mr.  PoTvix.  So  is  Mr.  Edwards,  one  presumes,  when  he  made  his 
analysis.  Isn't  it  a  fact.  Professor,  that  you  are  going  to  maintain  that 
if  the  Congress  by  the  Robinson-Patman  Act,  and  the  FTC  in  imple- 
menting that  act,  could  prevent  discrimination,  you  say  on  the  whole, 
by  and  large,  this  will  tend  to  increase  ]~>rices. 
"  ^Nfr.  Jones.  Right, 
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Mr.  Porvix.  The  corollary  of  that  then  has  to  be  that  when  you  go 
in  and  if  a  guy  is  discriminating,  you  take  it  away — if  you  are  right — 
his  price  would  go  up.  That  would  tend  over  a  number  of  cases  to  be 
true.  Corwin  p]dwards  in  his  analysis  found  not  so.  that  it  was  a  mixed 
bag.  Some  went  down,  some  went  up,  some  stayed  the  same. 

Xow,  another  thing  here.  You  keep  characterizing  price  discrimi- 
nation as  increasing  price,  as  being  anticompetitive,  is  that  correct? 

]Mr.  JoxES.  The  prohibition  against  price  disc-rimination  has  a  gen- 
eral tendency  to  make  prices  more  rigid  than  otherwise  they  would  be. 

Mr.  PoTvix.  Let  us  talk  about  Sun-Jacksonville  for  a  moment.  Here 
you  have  a  situation  where  you  have  a  private  brander.  He  is  buying 
at  a  nickel,  6  cents  less  than  the  tank  wagon  price  to  the  branded 
dealer.  Yet  the  majors  won't  let  him  sell  for  more  than  2  cents  under. 
If  he  does  go  under  that  2  cents,  the  station  across  the  street,  Sun  in 
this  instance,  starts  going  down  with  him.  They  are  subsidized  by  the 
company  to  do  so.  Clearly  the  small  private  brander  is  going  to  go 
broke  eventualh'.  Therefore,  would  it  not  be  fair  to  say  that  absent  the 
ability  to  go  in  and  stop  that  subsidizing,  to  prevent  that  disciplining 
so  that  the  private  brander  can  be  free  to  sell  if  he  wants  to  at  a 
nickel  below  to  give  the  consumer  that  good  a  buy,  that  you  would 
have  less  competition,  that  in  this  instance  Robinson-Patman  would  be 
divStinctly  procompetitive  ?  Is  that  not  a  fact? 

Mr.  JoxES.  I  dcm't  think  so,  not  taken 

]Mr.  PoTvix.  Wherein  am  I  wrong? 

Mr.  JoxES.  Not  taken  in  the  economy  as  a  whole.  The  problem  in 
the  gasoline  areas  is  not  to  nmch  the  degree  of  competitiveness  or 
noncompetitixejiess  at  the  retail  level  as  the  degree  of  concentration 
and  vertical  integration  which  characterizes  the  refining  industry. 
And  our  task  force  suggested  ways  to  deal  with  that  problem. 

]Mr.  Poimx.  "Well,  vet  as  a  matter  of  common  knowledge  vou  know 
and  I  know  tliat  the  large  private  branders  get  almost  all  of  their 
product  from  the  same  major  refiners  that  are  selling  branded. 

^Ir.  JoxES.  Sure. 

]\Ir.  PoTvix.  And  empirically  you  also  know  that  those  private 
branders  are  not  allow^ed  to  go  much  below  2  cents  under  the  branded 
market  because  of  price  discipline  and  the  only  way  in  God's  green 
earth  that  that  will  ever  be  prevented  is  through  implementation  of 
the  Kobinson-Patman  Act. 

Would  that  not  result  in  greater  freedom?  Would  that  not  result 
in  lower  prices  to  the  comi)etitor  rather  than  the  rather  rigid  model 
that  you  suggest  ? 

Mr.  JoxES.  It  seems  to  me  that  the  effect  in  each  of  these  cases  has 
been  to  prevent  the  lower  price  and  to  bring  al)out  a  return  to  higher 
prices.  I  might  add  that  the  petroleum  industry  is  a  very  unusual 
industry  because  here  you  have  a  retailer  that  handles  a  brand  of  only 
a  single  manufacturer.  This  is  not  the  normal  situation.  That  is.  vou 
don't  normally  have  a  food  store  which  handles  the  food  products  of 
only  a  single  food  manufacturer.  So  you  may  be  speaking  about  an 
industry  which  is  quite  atypical. 

]Mr.  PoTvix.  Well.  Professor,  you  know,  I  was  somewhat  enthralled 
by  the  ^-ibrance  of  your  statement,  particularly  when  you  said  the  ''de- 
pression ended  80  years  ago.  The  Roi)inson-Patman  Act  should  catch 
up  with  the  times." 
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Mr.  Jones.  Our  statute  books  are  cluttered  up  with  a  lot  of  other  acts 
that  are  of  the  same  origin. 

Mr.  PoTViN.  If  I  may  say  so,  that  phrase  comes  with  ill  grace  from 
one  who  bears  a  device  in  his  hand  bearing  the  legend  "back  to  1914" 
which  is  exactly  what  you  say. 

Mr.  Jones.  Back  to  1914  ? 

Mr.  PoTviN.  The  Clayton  Act. 

Mr.  Jones.  1  don't  think  so.  I  think  our  statute  is  quite  different. 

Mr.  PoTViN.  Indeed.  May  we  proceed  section  by  section  with  your 
analysis  of  the  statute  ?  Now,  you  say 

Mr.  Jones.  I  have  the  same  copy  as  you. 

Mr,  PoTViN.  Yes.  First  of  all  in  what  you  call  2(a),  you  go  back 
to  the  old  Clavton  language  in  the  main,  dropping  the  language  "to 
injure,  destroy  or  prevent  competition,"  and  so  forth.  And  you  do 
substitute  the  words  "exaction  of  consideration  rather  than  discrimi- 
nate in  price."  I  have  no  particular  argument  with  that  latter. 

Going  on  then  to  2(b),  under  2(b),  you  say  "The  recipient  of  the 
benefit  of  the  discrimination  is  in  competition  with  others  not  granted 
the  same  treatment.  The  discrimination  is,  one,  substantial  in  amount, 
and  the  discrimination  is  part  of  a  pattern  which  systematically  favors 
larger  competitors  over  their  smaller  rivals." 

This  is  purely,  of  course,  a  function  of  primary  or  seller  injury,  is 
it  not  ? 

Mr.  Jones.  No.  That  is  incorrect.  Section  (b)  (1)  is  a  codification 
of  the  result  in  the  Morton  Salt  case,  which  is  a  classic  secondary  line 
case  and  indeed  covers  and  retains  the  great  bulk  of  the  2  (a)  secondary 
line  litigation  involving  the  Commission.  That  is,  I  think  that  in  a 
discussion  of  the  task  force  revision  it  should  be  made  clear  that  in 
some  instances  we  broadened  the  coverage  of  the  present  act,  in  some 
instances  we  narrowed  it,  in  some  instances  we  left  it  the  same. 

Mr.  Pot\t:n.  Well,  let  us  talk  about 

]\Ir.  Jones.  In  this  instance,  we  have  codified  the  holding  in  FTO 
V.  Morton  Salt  case  and  I  think  confined  that  case  to  the  particular 
facts  relating  to  it,  which  is  indeed  the  trend  in  the  courts  and  in  the 
Commission.  That  is,  in  this  particular  section,  2(b)(1),  we  have 
codified  the  existing  law  and  encouraged  it  to  move  in  a  direction  in 
which  it  is  already  moving. 

Mr.  PoTviN.  Now,  when  you  say  you  liave  codified  Morton  Salt, 
you  say  substantial  in  amount.  What  would  be  the  amount? 

Mr.  Jones.  Exactly  the  words  in  Morton  Salt. 

Mr.  PoTviN.  Yes,  but  what  were  the  amounts  in  Morton  Salt? 

Mr.  Jones.  What  were  the  amounts?  I  don't  recall  the  precise 
figures. 

Mr.  PoTviN.  Do  you  remember  the  testimony  saying 

Mr.  Jones.  Sufficient  to  influence  the  resale  price. 

Mr.  PoTviN  (continuing).  Two  or  3  cents  a  case  could  hurt  it? 

Mr.  Jones.  What? 

Mr.  PoTviN.  The  testimony  before  the  Commission,  where  there  was 
testimony  that  as  little  as  2  cents  or  5  cents  per  unit,  per  case  that  was, 
could  hurt  over  time? 

Mr.  Jones.  Sure.  Sure.  That  is  all. 

Mr.  PoTviN.  Now,  when  you  say  substantial  in  amount  and  part  of 
the  pattern,  though,  that  is  describing  it  in  seller's  conduct;  isn't  it? 
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Mr.  Jones.  As  far  as  I  know  the  seller  is  the  only  one  that  can  grant 
the  discrimination. 

Mr.  Potvin;.  That  is  right.  All  right. 

Now,  I  believe  Dean  Neal  covered  this  in  his  report  mentioning 
Stigler  and  several  other  works  have  covered  it  in  detail.  One  of  the 
hallmarks  of  a  collusive  oligopoly  is  persistent  and  substantial  dis- 
crimination, isn't  it  ? 

Mr.  Jones.  Frequently. 

Mr.  PoTviN.  So  in  effect  what  you  are  saying  is  the  kind  of  dis- 
criminations that  might  reasonably  be  expected  by  an  economist  to 
flow  from  collusive  oligopoly  would  be  actionable  under  your  pro- 
posed statute? 

Mr.  Jones.  Others  as  well.  They  don't  have  to  be  collusive 
oligopolies. 

Mr.  PoTViN.  No,  no,  but  the  type  described  in  (b)  (1)  is  a  classic 
hallmark  of  a  collusive  oligopoly;  isn't  it? 

Mr.  Jones.  It  is  a  classic  hallmark  of  almost  all  secondary  line  cases. 
The  standard  secondary  line  case  is  a  case  in  which  a  seller  puts  forth 
a  schedule  providing  for  discounts  relating  to  volume  or  to  class  of 
customer  where  class  has  some  relationship  to  size.  And  the  results 
in  those  cases  are  not  disturbed  one  iota  by  our  proposed  (b)  (1).  I 
don't  see  why  this  point  confuses  you. 

Mr.  PoTviN.  It  doesn't  confuse  me. 

Mr.  Jones.  Just  the  exact  language  that  was  used  in  Morton  Salt. 

Mr.  PoTviN.  I  can  see  what  you  are  trying  to  do.  Professor.  I  am 
appalled  but  I  am  not  confused. 

Mr.  Jones.  Well,  the  only  kind  of  cases,  the  only  kinds  of  cases 
which  (b)  (1)  would  not  cover  are  those  secondary  line  cases  m  which 
the  price  differential  is  insubstantial,  doesn't  have  any  bearing  on  the 
resale  price,  doesn't  have  any  bearing  on  the  ability  of  people  in  the 
market  to  compete.  That  is  an  exception  which  exists  in  the  present 
law.  There  is  no  change  in  this. 

Mr.  PoTviN.  You  have  to  read  (b)(1)  in  conjunction  with  your 
final  clause  that  starts,  "Provided,  however." 

Mr.  Jones.  No.  "Provided,  however"  defines  a  term  which  does  not 
appear  in  (b)  (1).  So  I  don't  see  how  that  is  related. 

Mr.  PoTviN.  But  each  of  your  three 

Mr.  Jones.  "Provided,  however"  defines  a  term  that  appears  only 
in  (b)  (2)  and  (b)  (3).  "Provided,  however"  does  not  have  any  bear- 
ino-  on  (b)  (1).  I  don't  see  how  you  could  possibly  read  it  as  having  a 
bearing  on  (b)(1).  "Provided,  however"  defines  what  you  mean  by 
the  survival  of  a  competitor  and  that  language  does  not  appear  in 
(b)(1). 

Mr.  PoTViN.  The  word  "competitor"  certainly  does  appear  in  (b)(1). 

Mr.  Jones.  It  says,  "Provided  that  the  survival  of  a  competitor  is 
not  significant.''  Look  back  to  places  where  you  talk  about  survival 
of  competitors  being  significant  and  that  appears  in  (b)  (2)  and 
(b)(3). 

Mr.  PoTVTN.  Professor,  I  don't  want  to  question  your  punctuation. 
This  is  getting  a  little,  you  know,  elemental.  But  I  must  say  that 
you  start  out  with  a  (b)  and  they  you  have  sub  (1),  sub  (2),  and  sub 
(3),  and  then  you  have  a  proviso  at  the  end  of  those  three,  and  to  a 
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reasonable  nongrammarian  layman  reading,  it  sounds  very  much 
as  though  that  p^o^•iso  being  the  final  step  in  sub  (b)  applies  to  each 
and  every  element  of  it. 

Mr.  Jones.  Well,  with  all  respect,  Mr.  Counsel,  I  must  disagree, 
that  while  it  is  possible  that  someone  might  conceivably  read  it  in 
that  manner,  I  don't  believe  that  a  careful  lawyer  would  come  to  that 
conclusion. 

Mr.  DiNGELL.  The  Chair  is  compelled  to  observe  that  while  we  are 
not  drawing  the  statutes  for  careful  lawyers,  we  are  drawing  them 
for  judicial  interpretation. 

Mr.  Jones.  That  is  right. 

Mr.  DiNGELL.  I  have  observed  some  very  quaint  interpretations  of 
statutes  of  which  I  have  been  author  and  they  were  at  wide  variance 
with  what  I  had  intended. 

Mr.  Jones.  As  Professor  Neal  has  pointed  out,  if  this  is  a  matter 
of  difficulty  as  to  whether  the  proviso  applies  to  (b)  ( 1) ,  this  is  exactly 
the  kind  of  thing  that  one  would  expect  to  have  clarified  in  the  legis- 
lative process.  I  don't  see  that  this  is  any  great  difficulty. 

Mr.  Po'n^iN.  Getting  on  to  (b)(2),  then,  you  say  that  the  dis- 
crimination must  be  substantial  in  amount  and  imminently  threatens 
to  eliminate  from  a  line  of  commerce  one  or  more  competitors  whose 
survival  is  significant  to  the  maintenance  of  competition  in  that  line 
of  commerce. 

Now,  on  the  seller's  side,  the  sort  of  statistics  that  you  have  earlier 
showing  the  John  Blair  concentration  figures,  it  is  quite  easy  to  see 
tliat  if  you  have  80  percent  of  your  market  sliared  by,  say,  four 
firms,  elimination  of  one  of  those  clearly  would  be  significant  in  the 
maintenance  of  competition. 

Now,  let's  talk  about  the  blue  section  over  there  on  the  chart, 
the  single-unit  firms  in  which  you  have  215,000  firms  sharing  43.1 
percent  of  the  national  sales.  In  the  average  markets,  professor,  would 
it  be  conceivable  tliat  the  knocking  out  of  one  of  those  businesses  Avould 
be  significant  to  the  maintenance  of  competition  ? 

Mr.  Jones.  Certainly.  It  depends.  Firet,  you  have  to  define  the 
relevant  market,  which  in  the  case  of  grocery  stores  is  usually  rather 
small  in  a  geographical  sense.  I  think  a  10-minute  automobile  ride 
was  the  standard  that  was  used  in  one  such  case,  so  that  the  area 
involved  would  be  fairly  limited.  Yes,  it  is  entirely  conceivable  that 
knocking  out  a  grocery  store  in  a  narrow  geograpliical  area  with 
very  few  such  stores  might  provide  a  problem. 

But  one  of  the  things  we  have  to  remember  is  that  the  grocery 
store  business  is  a  business  that  is  ^-ery  eas}-  to  enter. 

Mr.  PoTAiN.  Now,  let's  return  to  Morton  Salt  for  a  moment.  One 
of  the  points  in  Morton  Salt  the  Court  relied  upon  was  that  if  you 
have  a  discrimination  on  salt  today  and  peaches  tomorrow,  and  so 
forth,  that  no  one  of  tliese  will  get  you  but  cumulativel}'  they  might, 
and  that  was  expressly  one  of  the  grounds  for  the  holding,  is  that 
not  correct? 

Mr.  Jones.  Yes. 

Mr.  Po'rvaN.  Yet  no  single  discrimination,  I  submit,  in  a  broad 
line  merchandise  retailer  could  conceivably  meet  your  test  that  it 
could  imminently  threaten  to  eliminate  you  from  that  line  of  com- 
merce. Is  that  not  a  fair  comment? 
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Mr.  JoxES.  It  is  quite  possible.  It  is  hard  to  say. 

Mr.  PoTvix.  Yes.  tSo  let's  look  at  it.  Let's  sa}'  that  Dean  Xeal  is — 
what  would  3'ou  like  to  be,  Dean^  A  grocer?  Hardware  man?  Aiiy 
product  line  that  you  feel  would  be  ai)propriate. 

Mr.  Xeal.  One  that  gets  the  most  benefit  from  the  present  Robin- 
son-Patman  Act. 

Mr.  Porv'ix.  "Well,  I  would  be  hard  put  to  make  that  judgment, 
but  as  long  as  we  started  with  Morton  Salt,  let's  say  3'ou  are  a  grocer. 
Okay.  Let's  say  there  is  a  Safeway  down  the  street  and  let's  say  I 
am  a  real  bud  guy.  1  do  something  outrageous.  I  gave  them  a  90-percent 
price  discrimination.  I  mean,  economics  be  darned.  I  just  do  it.  Okay  ? 
That  is  about  as  bad  as  3'ou  could  possible  get,  and  a  little  woi-se  than 
any  case  I  have  ever  read. 

Xow,  will  you  please  explain  to  the  subcommittee  how  that  could 
possibh'  meet  your  test  of  imminently  threaten  to  eliminate  ? 

Mr.  JoxES.  Quite  possibly  it  would  not,  but  I  would  jjoint  out  that 
it  is  very  unlikely  that  such  a  discrimination  would  be  given.  Such 
discriminations  normally  turn  up  under  section  (b)  (1). 

Mr.  PoTviN.  I  certainly  don't  mean  to  say  that  anyone  would  really 
give  90  percent.  I  am  simph^  trying  to  illustrate  that  no  matter  how 
bad  it  gets,  it  still  wouldn't  meet  that  test. 

All  right.  Going  on  to  (b)  (3),  could  3'ou  explain  for  us — I  should 
read  it  first,  I  guess,  for  the  record. 

The  person  granting  the,  discrimination  is  in  competition  with  others  serving 
significantly  more  limited  areas  (territories  or  classes  of  customers  which  are 
relevant  lines  of  commerce.) 

The  discrimination  is  restricted  to  one  or  more  such  limited  areas  representing 
a  small  part  of  the  total  area  served  by  the  person  granting  the  discrimination. 
The  consideration  extracted  in  such  limited  areas  is  less  than  the  reasonably 
anticipated  long-run  average  cost  of  serving  those  areas  (including  capital  costs), 
and  the  discrimination  immently  threatens  to  eliminate  from  such  limited  area 
one  or  more  competitor  whose  survival  is  significant  to  the  maintenance  of  com- 
petition in  that  area. 

Now,  first  of  all,  the  current  pattern,  in  3'our  language,  survival  is 
significant.  Could  3'ou  tell  us  the  derivation  of  that  language  and  what 
3"ou  take  it  to  mean  ? 

Mr.  Jones.  The  language — that  repetition  of  the  language  in  section 
(2)  and  section  (3) — is  the  reason  that  we  have  the  "provided''  clause 
which  indicates  the  factors  that  one  should  take  into  account  in  de- 
termining whether  or  not  the  survival  of  a  competitor  is  significant. 

^Ir.  PoT\ix.  Well,  I  mean  when  I  sa3'  the  derivation  of  the  language, 
would  this  language  have  originated  with  the  drafter — did  3'OU 

Mr.  Jones,  I  don't  recall  any  similar  use  of  this  language  elsewhere, 
if  that  is  what  3^ou  mean. 

Mr.  PoTviN.  Yes.  You  are  not  using  them,  so  to  speak,  as  words  of 
art  from  a  particular  opinion. 

Mr.  Jones.  No. 

Mr.  PoTviN.  So  that  this  entire  phrase,  particularh'  the  word  ''sig- 
nificant" would  seeminglv  have  some  vears  of  litigation  ahead  to  de- 
termine what  level  is  significant. 

Mr.  Jones.  Yes. 

Mr.  PoT'^^N.  What  is  your  judgment  ?  I  presume  you  had  something 
in  mind  when  3^ou  wrote  it.  Were  3"ou  tliinking  of  10  percent,  20  per- 
cent, what? 
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Mr,  Jones.  My  guess  is  that  the  courts  would  interpret  this  provi- 
sion rather  in  the  same  way  that  they  deal  with  problems  of  horizontal 
mergers.  That  is,  that  the  courts  would  be  concerned  about  concentra- 
tion at  relatively  low  levels  of  concentration,  and  that  where  the  top 
four  firms  in  a  relevant  market  would  control,  say  25  or  35  percent 
after  the  elimination  of  a  competitor,  I  think  that  a  court  would  find 
such  elimination  to  be  significant. 

I  would  be  inclined  to  think  that  the  courts  would  so  interpret  this 
language.  As  I  say,  "survival  of  the  competitor  is  not  significant" — 
that  particular  sequence  of  words — is  not  derived  from  any  other 
source,  but  I  think  there  is  a  resemblance  to  one  of  the  criteria  used 
under  section  7  of  the  Clavton  Act  which  talks  about  the  elimination 
of  a  significant  factor  in  competition. 

So  I  would  imagine  that  the  pro^-iso  would  be  interpreted  in  con- 
centi-ation  terms  along  the  same  lines  as  the  horizontal  merger  cases. 

Mr.  PoTVTX.  Xow,  when  you  say  in  your  proviso 

Mr.  Neal.  That  would  be  very  appropriate,  it  seems  to  me,  because 
we  really  are  talking  about  another  method  in  which  competition 
may  he  lessened  in  the  market  as  a  whole.  It  might  be  lessened  by  a 
horizontal  merger,  it  might  be  lessened  by  discrimination  which 
makes  it  impossible  for  a  competitor  to  function.  The  test  ought  to 
be  parallel. 

]\Ir.  Jones.  In  each  instance  the  real  prolilem  from  the  point  of 
view  of  the  consumer  is  the  elimination  of  that  additional  business- 
man who  in  the  alisence  of  the  merger  or  in  the  absence  of  the  dis- 
crimination would  still  be  functioning  in  the  marketplace.  So  it  seems 
to  me  a  very  appropriate  place  to  have  a  parallel  test,  and  once  again 
this  seems  to  me  a  very  good  example  of  hov  in  the  process  of  legisla- 
tive drafting  an  appropriate  elaboration  could  be  made. 

]\Ir.  PoT^TCN.  Incidentally,  Professor,  when  you  say  on  page  3  that 
you  take  issue  with  the  proposition  that  a  man  who  works  for  a  salary 
is  somehow  inferior  to  a  proprietor  of  a  small  business,  it  is  interesting 
to  know  of  your  view  in  that  respect,  of  course.  But  certainly  this 
committee,  no  Member  of  the  Congress  that  I  have  ever  heard  speak  to 
that,  has  ever  said  that  they  were  inferior. 

The  point  is  that  the  very  same  solicitude  that  you  have  correctly 
shown  for  getting  more  competitors  into  these  oligopolistic  situations 
should  apply  to  small  businessmen.  I  moan  they,  too.  contribute  to 
competition.  They,  too,  provide  economic  diffusion.  They,  too,  are 
citizens  and  certainly  no  one  has  ever  characterized  them  in  terms  of 
a  hierarchy  of  worth. 

]Mr.  Jones.  Well,  I  am  happy  to  hear  you  say  that.  I  don't  believe 
that  is  always  kept  clearly  in  mind  in  the  operations  of  courts  and 
others  that  are  working  in  this  area. 

Mr.  PoT^^^N.  Well,  Professor,  I  would  reconunend  to  you  reading 
the  work  of  this  committee  since  its  inception  and  I  can  assure  you 
that  at  no  time  will  you  find  any  suggestion  anywhere  in  any  of  the 
hearings  or  reports  of  this  committee,  statements  of  its  members,  that 
any  member  of  society  is  inferior  to  any  other  member,  be  he  small 
businessman  or  otherwise. 

Mr.  Htjngate  (presiding).  If  counsel  will  yield  at  that  point,  I  was 
interested  in  the  statement  that  the  depression  ended  30  years  ago  and 
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that  the  act  should  catcli  up  with  the  times.  And  aloiif^  the  same  line 
counsel  followed,  low  wages,  I  guess  and  a  tremendous  lack  of  employ- 
ment: for  skilled  and  qualified  people  was  a  factor  in  the  depression 
and  it  seems  to  me  wouldn't  the  same  arguments  apply  to  the  NLRA 
and  the  Fair  Labor  Standards  Act  and  ^Minimum  Wage? 

Mr.  Jones.  They  certainly  would  apply  to  many  aspects  of  that 
legislation. 

Mr.  HuNGATE.  If  you  accept  the  argument  that  we  are  not  going 
to  intervene  in  the  marketplace. 

Mr.  Jones.  Yes,  and  if  you  take  a  look  at  the  pattern  of  legislation 
which  emerged  from  the  depression,  you  find  that  first  the  New  Deal 
tried  to  have  a  program  that  sort  of  covered  the  entire  economy  out- 
side of  agriculture  under  the  NLEA.  That  was  held  unconstitutional. 
What  came  in  its  wake  were  a  whole  host  of  statutes,  each  one  picking 
up  a  little  piece  of  the  economy  and  trying  to  build  fences  around  it 
to  protect  the  people  in  those  areas  from  competition  from  outside. 

The  Motor  Carrier  Act  is  a  classic  example  of  depression-inspired 
legislation  wdiich  today  prevents  people  from  entering  the  motor  car- 
rier business  for  no  reason  that  anyone  has  ever  been  able  to  articulate 
with  any  degree  of  persuasiveness.  If  you  want  to  do  something  for 
small  businessmen  and  provide  opportunities,  you  can  do  it  in  one 
simple  way  and  that  is  repeal  the  jNIotor  Carrier  Act,  the  real  barrier  to 
new  small  business  enterprise.  I  think  you  msij  be  familiar  with  the 
Jones  case  in  Georgia  which  this  committee  and  the  Interstate  Com- 
merce Commission^the  Small  Business  Administration  and  the  In- 
terstate Commerce  Commission  found  itself  somewhat  at  odds  on. 

Mr.  HuNGATE.  I  appreciate  your  views  on  that  also,  but 

Mr.  PoTviN.  Mr.  Chairman,  this  committee,  sir,  w-as  primarily 

Mr.  Jones.  I  misspoke. 

Mr.  PoTviN  (continuing).  And  directly 

Mr.  Jones.  It  was  the  Small  Business  Administration. 

Mr.  Pot\t:n.  Well,  this  committee,  however,  played  a  different  role. 
This  committee  called  the  Chairman  of  the  ICC  and  he  sat  in  that 
chair  and  Chairman  Dingeil  and  at  that  time  Congressman  Weltner 
from  Georgia  said,  "You,  sir,  are  going  to  explain  to  us  why  Joe  Jones 
has  not  gotten  his  permit  or  are  you  going  to  give  him  one,"  and  I 
submit  he  did  get  one. 

Mr.  Jones.  He  did,  that  is  right,  but  the  problem  is  tliere  are  thou- 
sands of  such  people. 

Mr.  PoTviN.  Please  do  not  put  this  committee  on  the  side  of 
exclusion. 

Mr.  Jones.  No.  I  was  commending  this  committee  and  the  Small 
Business  Administration  for  assisting  that  small  businessman  get 
into  an  industry  where  businessmen  are  being  artificially  excluded. 
The  problem  is  that  not  all  such  cases  come  to  the  attention  of  this 
committee  or  to  the  Small  Business  Administration. 

Mr.  HuNGATE.  Pardon  me.  Comiuir  back  to  the  small  business 
situation  now,  if  it  is  a  fact  that  we  do  intervene — I  am  not  talking 
about  inferiority.  I  hope  we  don't  have  any.  In  fact,  we  are  approach- 
ing a  state  where  all  men  are  equal  regardless  of  ability,  perhaps. 

But  when  we  do — we  do  have  Government  intervening  with  our 
minimum  wage  and  with  our  fair  labor  standards  and  the  NLRB 
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and  the  small  businessman  finds  himself  in  this  community,  so  it 
seems  to  me  that  some  action  of  the  type  of  the  Robinson-Patman  Act 
that  has  a  concern  for  the  small  businessman  is  merely  perhaps  an 
equilization  of  the  scales  unless  you  wish  to  take  all  the  protection 
out  on  both  sides. 

]Mr.  Xeal.  Could  I  intervene  ? 

]Mr.  HuxGATE.  I  would  be  irlad  to  hear  your  views,  yes. 

Mr.  Neal,  I  think  you  may  have  somethino-  there  when  you  say 
it  is  an  equalization  of  the  scales,  but  it  seems  to  me  we  are  beain- 
ning  to  recognize  more  and  more  that  the  [)rice  of  special  restrictions 
in  the  interests  of  one  group  or  another  is  ultimately  paid  by  the  con- 
sumers as  a  whole  and  the  economy  as  a  whole. 

I  think  we  certainly  are  beginning  to  see  that  with  respect  to  the 
building  trades  and  construction  inclustry,  for  example,  and  I  think 
the  public  is  maybe  slowly  becoming  educated  to  the  understanding 
that  an  artificial  floor  on  wages  operates  adversely  to  the  people 
most  in  need  of  economic  help. 

What  I  am  interested  in — I  think  one  never  hears  the  answer  to 
this  in  discussions  about  the  Robinson-Patman  Act — is  whether  if 
you  were  persuaded  that  the  price  of  the  Robinson-Patman  Act  is  a 
substantial  toll  on  the  consumer,  you  would  be  in  favor  of  protecting 
small  businessmen  in  this  way  as  against  the  consumer,  because  it 
seems  to  me  that  the  argument  really  turns  around  w-hat  the  total 
economic  effects  are  and  that  if  you  could  identify  the  prices  being 
paid  bv  the  economy  as  a  whole  for  these  artificial  restraints  on  the 
competitive  process,  a  different  view  might  be  taken. 

I  would  be  interested  in  seeing  a  tax  imposed  on  the  large  retailers, 
for  example,  that  is  specifically  identified  as  a  tax  for  the  protection 
of  your  corner  grocer.  It  seems  to  me  the  political  pressures  might  seem 
rather  different  if  you  could  make  the  subsidy  that  many  of  us  believe 
really  does  exist  in  this  legislation  more  explicit. 

Mr.  Htjngate.  Let  me  approach  another  phase  of  Professor  Jones' 
order  here.  Point  ?>,  "The  small  businessman  makes  a  distinctive  con- 
tribution to  American  democracv  and  thus,  for  social  and  political 
reasons,  he  ought  to  be  preserved,  even  at  some  cost  in  economic  effi- 
ciency. "This  to  me"  you  said,  "is  the  worst  reason  of  all.'' 

"Well,  isn't  our  own  governmental  system  our  American  Democracy, 
preserved  at  some  cost  of  inefficiency?  I  mean,  if  we  were  concerned 
with  the  ultimate  efficiency 

Mr.  JoxES.  I  think  not,  as  a  matter  of  fact.  T  think  that  the  post-war 
examination  of  the  record  of  Xazi  Germany  revealed  that  totalitarian 
states  have  inefficiencies  of  a  magnitude  that  we  cannot  even  imagine, 
simply  because  they  are  not  subjected  to  constant  scrutiny,  checks  and 
balances.  There  are  coverups.  It  is  just  incredible. 

So  I  don't  think  that  a  democratically  organized  political  svstem 
such  as  we  have  is  inefficient.  On  the  contrary,  T  think  that  our  political 
form  of  government  contributes  to  efficiency  in  a  number  of  ways 
through  checks  and  balances,  through  open  disclosures,  through  con- 
stant scrutiny,  and  through  a  kind  of  competition  we  have. 

Mr.  HuNGATE.  Through  cost  overruns. 

Mr.  Jones.  We  have  different  governments  each  saying — the  city, 
the  state,  the  Federal  Government — each  saying  we  can  do  this  job 
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better.  I  don't  ao:ree  with  the  proposition  that  a  democratic  govern- 
ment is  an  inefficient  government.  I  believe  a  democratic  government 
is  both  efficient,  not  only  efficient,  bnt  more  viable.  I  think  that  in  the 
event  of  a  nnclear  war,  the  United  States  and  conntries  lilce  it  would 
stand  the  greatest  chance  of  survival  after  the  holocaust  simply  be- 
cause we  have  so  many  governmental  units  operating  at  ditferent 
levels. 

Mr.  HuNGATE.  And  if  you  will  pardon  me,  we  have  Werner  Von 
Braun, 

May  I  ask  you — you  addressed  yourself  to  a  situation,  the  Z-fah 
Pie  case.  "Would  you  outline  that  for  me?  I  am  not  as  familiar  with 
it  as  I  would  like  to  be. 

Mr.  Xeal.  I  will  try  to  do  it  and  I  hope  I  do  it  without  too  much 
caricature,  but  I  think  the  case  was  this : 

The  Utah  Pie  Co.,  what  I  suppose  would  be  regarded  as  a  small 
company,  went  into  the  frozen  pie  field  in  1957  in  Utah  and  apparently 
by  what  would  appear  to  be  drastic  cutting  of  prices,  obtained  66  per- 
cent of  the  market  in  the  next  year.  This  resulted  not  unnaturally  in 
tlie  other  concerns  which  were  selling  pies  in  Utah,  the  Carnation  Co., 
Pet-Ritz  Co.,  and  Continental  Co.,  cutting  their  prices  and  the  66  i)er- 
cent  of  Utah  fell  to  somewhere  around  45  percent  in  the  next  2  or  3 
years. 

Utah  Pie  Co.  brought  a  treble  damage  action  under  the  Robinson- 
Patman  Act  and  succeeded  in  establishing  to  the  satisfaction  of  the 
jury  that  the  other  companies  had  practiced  discrimination,  that  it 
was  not  justified  by  cost  differences,  and  they  were  not  merely  meeting 
competition  but  beating  it. 

So  the  result  of  the  whole  thing  is  rather  absurd.  The  Robinson- 
Patman  xlct  appears  as  an  instrument  to  protect  a  local  concern  which 
has  nearly  50  percent  of  the  market  and  to  inhibit  a  perfectly  normal 
and  expectable  kind  of  reduction  of  price  in  the  interests  of  the 
consumer. 

Mr.  HuNGATE.  Well,  were  their  prices  below  cost  in  the  Utah  Pie  case. 

Mr.  Neal.  Well,  there  was  a  little  evidence  but  as  is  characteristic 
of  evidence  of  that  kind,  it  wasn't  very  satisfactory.  The  court  thought 
there  was  enough  to  go  to  the  jury  but  I  think  there  was  really  very 
little  evidence  that  they  were  selling  below  cost. 

Mr.  HrxGATE.  Well,  at  the  time  the  Utah  Pie  Co.  cornered  what- 
ever it  was,  66  percent  of  the  market,  were  they  sellinof  below  their 
cost? 

Mr,  NeaIv.  I  don't  think  there  is  any  evidence  on  that. 

Mr.  Jones.  IVlien  Utah  Pie  started  out,  it  started  out  at  a  loss  in  its 
initial  year,  but  I  think  that  is  perhaps  expectable  with  any  small  busi- 
ness. But  the  interesting  thing  about  this  case  is  that  here  you  had  a 
pattern  of  Jjehavior  in  which  concentration  in  the  market  was  reduced. 
Formerly  one  firm  had  two-thirds  of  the  market. 

Now  the  market  shares  were  divided  among  a  number  of  different 
firms. 

Second,  you  have  a  reduction  in  price. 

Third,  the  so-called  threatened  firm,  Utah  Pie,  had  a  volume  of  sales 
which  increased  year  after  year.  There  was  no  reduction  in  the  volume 
of  their  output.  And  at  no  point  exce^^t  for  the  initial  year  did  they 
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lose  money.  So  this  was  a  case  wliicli  I  think  would,  be  decided  differ- 
ently under  the  proposed  statute  because  here  was  a  case  in  which 
there  simply  was  no  threat  to  the  competitive  process.  You  got  lower 
prices,  you  got  more  diffuse  market  shares,  nobody  was  threatened 
with  exclusion,  and  yet  it  was  held  to  be  unlawful. 

Mr.  Htjngate.  Professor 

Mr.  Neal.  Not  only  unlawful  but  gave  a  large  windfall  to  the  plain- 
tiff in  the  case. 

Mr.  HuNGATE.  Professor,  would  it  make  a  difference  in  how  you 
looked  at  the  size  of  the  market?  In  other  words,  if  Utah  Pie— and  it 
is  not  inconceivable  to  me  that  a  small  businessman  in  his  own  area 
can  operate  more  efficiently  actually  than  a  giant  if  it  gets  to  be  enough 
of  a  giant  corporation. 

]\Ir.  Jones.  I  think  there  is  no  question  that  they  were  able  to  operate 
efficiently. 

Mr.  HuNGATE.  In  the  Utah  area,  and  therefore  not  operating  at  a 
loss. 

Mr.  Jones.  Never  operated  at  a  loss. 

Mr.  HuNGATE.  They  could  actually  take  away  a  large  section  of  the 
market. 

Mr.  Jones.  Exactly  what  it  did. 

INIr.  HuNGATE.  Then  the  national  competitors  operating  on  a  na- 
tional le^el  operated  at  a  loss  in  the  Utah  area  in  order  to  reduce  their 
competition  from  the  local  company  which  had  not  in  its  competion 
found  it  necessary  to  work  at  a  loss. 

]Mr.  JoNES.  Why  are  you  worrvang  about  the  local  company  ? 

jMr.  HuNGATE.  When"  you  look  at  the  local  market,  this  must  be 
similar  to  some  of  the  beer  cases.  Haven't  they  stopped  the  beer  com- 
panies from  going  in  and  selling  at  a  loss — selling  at  less  than  their 
actual  ]:>rice  because  they  are  actually  selling  at  a  loss  in  that  area  ? 

jSIr.  Xeal.  Not  because  they  are  actually  selling  at  a  loss.  That  is  a 
very  doubtful  sto t  ement  to  make. 

Mr.  JoNES.  The  court's  statement  about  the  relation.ship  between 
cost  and  price  in  the  UfaJi  P'/p  case  is  very  fuzzy,  very  hard  to  under- 
stand exactly  what  the  relationship  was  between  cost  and  price. 

For  example,  Pet  Milk,  one  of  the  companies,  was  selling  at  a  loss 
everywhere.  They  were  just  having  a  bad  time  of  it,  and  the  only  point 
was  they  were  losing  more  money  in  Salt  Lake  City  than  they  hap- 
pened to  be  losing  in  other  parts  of  the  country. 

Mr.  Htjngate.  To  me  this  is  analogous  to  some  cases  I  seem  to  re- 
member wdiere  companies  were  not  allowed  to  close  in  union  fights, 
that  they  were  not  allowed  to  close  even  though  they  could  show  they 
were  losing  money  at  a  particular  plant.  Am  I  incorrect?  Haven't 
there  been  some  cases  of  that  type  ? 

Mr.  Jones.  Not  in  my  field. 

Mr.  Neal.  The  Darlington  case,  which  has  been  the  topic  of  some 
other  current  discussion,  is  a  case  which  involved  that  problem,  I 
think. 

Mr.  CoNTE.  May  I  ask  a  question?  I  am  very  intrigued  by  the  point 
you  are  making.  Do  you  believe  that  in  the  long  run,  if  you  did  away 
with  the  Robinson-Patman  Act,  you  would  wipe  out  a  lot  of 
businesses  ? 
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Mr.  Jones.  I  didn't  say  it  would.  I  said  there  would  be  some 
casualties. 

Mr.  CoNTE.  Some  would  fall 

Mr.  Jones.  Some  would  fall.  Of  course,  there  is  a  good  deal  of 
turnover  now.  The  point  is  that  you  have  got  a  growing  population 
but  the  people  in  the  population,  of  course,  some  come,  some  go. 

Mr.  Conte.  I  am  interested  in  the  consumer  and  how  he  is  going  to 
make  out  ultimately.  How  do  you  figure  the  consumer  is  going  to  come 
out  on  this  thing — with  a  better  price  than  he  is  getting  now  at  the 
present  tune  ? 

Mr.  Jones.  I  teach  in  two  fields.  One  is  the  antitrust  field  which 
includes  Robinson-Patman,  and  the  other  is  in  the  field  of  regulated 
industries  where  statutes  even  worse  than  the  Robinson-Patman  Act 
are  in  effect.  The  conclusion  that  I  have  drawn  from  examining  cases 
in  both  areas  is  that,  for  whatever  reason,  American  businessmen 
have  a  veiy  strong,  competitive  instinct.  They  have  a  great  desire  to 
increase  their  business,  to  improve  their  competitive  position.  And  the 
function  of  law  in  this  area  is  to  harness  this  asset,  which  I  thmk  is 
a  great  national  asset — that  we  have  such  businessmen  who  have  this 
instinct  to  seek  to  do  better,  seek  to  grow,  seek  to  gain  a  better  posi- 
tion— to  harness  this  national  asset  so  it  will  benefit  the  country 
as  a  whole.  And  without  the  kinds  of  restrictions  that  appear  in  the 
regulatory  statutes,  without  the  kinds  of  restrictions  that  appear  in 
the  Robinson-Patman  Act,  I  believe  that  you  would  get  substantially 
more  price  flexibility. 

Let  me  just  give  you  some  examples  just  to  show  you  where  section 
2(b)  (2)  would  come  in.  Here  is  a  manufacturer  that  sells  his  goods 
on  a  delivered  cost  basis.  That  means  he  quotes  the  price  at  desthiation 
and  it  is  the  same  for  eveiybody. 

He  finds  it  is  more  efficient  to  ship  to  customers  in  truck  lot  quan- 
tities and  he  finds  that  on  the  average  he  can  save  6  percent  if  a 
customer  will  take  the  merchandise  in  truck  lot  quantities. 

What  does  the  Commission  have  to  say?  The  businessman  can't 
do  it  because  this  would  result  in  discrimination — different  customers 
would  be  paying  different  prices — and  the  prices  would  be  unrelated 
to  costs  because  the  original  transportation  costs  were  different. 

This  is  Advisory  Opinion  No.  198  dated  March  5,  1968. 

Take  another  example :  A  manufacturer  decided  that  it  would  like 
to  give  some  incentives  to  its  dealers  to  increase  their  sales.  So  it 
proposed  a  scale  of  discounts  based  on  how  much  the  retailer  was 
able  to  increase  his  business  over  the  preceding  year.  A  2  percent 
discount  if  you  got  a  20  percent  increase,  a  3  percent  discount  for  a 
30  percent  increase,  4  percent  discount  for  40  percent  increase,  5  per- 
cent discount  for  50  percent  increase. 

•'Nothing  doing!"  says  the  Commission.  That  is  discriminatory.  It 
is  obvious  that  you  are  going  to  have  pressure  for  price  reductions. 

That  is  Advisory  Opinion  No.  153  fi'om  the  FTC,  that  great 
jn'otector  of  the  consumer. 

Mr.  HuNGATE.  Suppose  you  have  a  situation  where  one  store  is 
located  in  a  county  that  is  30,000  and  in  a  period  of  10  years  is  grow- 
ing to  50,000  and  you  drive  an  equal  distance  in  the  other  direction 
and  you  find  a  city  where  the  county  is  losing  population. 
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Now,  under  those  circumstances,  wouldn't  it  be  rather  liard  for  the 
man  in  the  growing  city  to  avoid  a  Large  increase  in  his  sales,  and 
wouldn't  yoiTjust  simply  increase  the  imbalance  and  the  impossibility 
of  the  smaller — the  man  in  the  other  community  from  staying  alive, 
by  permitting  that  sort  of  a  discount  which  wouldn't  be  due  to 
efficiencies  ? 

Mr.  Jones.  I  don't  have  any  quarrel  on  that  point. 

Mr.  HuNGATE.  In  the  larger  area,  or  his  better  services  or  better 
products,  simply  due  to  the  fact  that  his  community  is  mushrooming. 

Mr.  Jones.  The  Commission  did  not  indicate  that  any  factors  of 
that  type  were  pertinent.  I  mean,  of  course,  if  you  show  in  a  particular 
instance  a  system  of  price  differentials  has  a  harmful  effect  on  com- 
peteition,  it  may  become  actionable  under  the  act.  But  here  is  the 
statement : 

The  Commission  further  pointed  out  the  price  dii^criminations  to  cu.stomer.s 
who  in  fact  compete  with  each  other  in  resale  of  commodities  of  lilve  grade  and 
quality  would  violate  Section  2(a)  of  the  Clayton  Act. 

Except  as  you  come  to  one  of  the  defenses.  It  was  automatic — an 
automatic  refection  of  price  differentials  under  a  scheme  which  this 
manufacturer  thought  would  do  two  things. 

One,  lower  prices  to  his  customers.  And,  two,  increase  the  volume 
of  his  business. 

I  don't  think  we  should  be  ]nitting  obstacles  in  the  way  of  manufac- 
turers who  are  trying  to  reduce  prices — who  become  more  efficient, 
and  this  fellow  who  Mants  to  ship  in  truck-lot  quantities  is  trying  to 
make  a  more  efficient  operation — and  pass  the  saving  along  to  tlie 
people  who  make  the  more  efficient  operation  possible. 

This  other  manufacturer  is  trying  to  provide  incentives  to  his  deal- 
ers to  sell  more  of  his  merchandise.  In  both  cases  the  Commission  puts 
a  roadblock  in  there,  a  roadblock  which  involves  no  examination  of 
any  possible  adverse  effect  upon  competition. 

Mr.  CoNTE.  Isn't  this  the  claim  also,  though,  in  the  case  of  conglom- 
erates? Industry  says  if  you  allow  us  to  merge  we  can  have  a  better 
operation  and  we  can  cut  down  on  costs  and  in  the  long  run  the  con- 
sumer is  going  to  benefit  by  this. 

Mr.  Jones.  Those  statements  are  often  made.  There  never  has  been 
any  proof  to  that  effect. 

Mr.  CoNTE.  You  disagree  with  that? 

Mr.  Jones.  Yes.  If  there  are  efficiencies  in  size,  those  efficiencies  will 
manifest  themselves  through  growth.  Merger  is  not  necessarily  to 
bring  them  about.  You  might  want  to  talk  to  one  of  the  members  of 
the  task  force  about  this — Paul  ^NlrEvoy.  who  I  tliink  is  one  of  the 
most  brilliant  economists  in  the  country,  who  made  a  very  extensive 
survey  of  this  matter  for  us  and  informed  us  that  there  is  no  economic 
evidence  to  support  that  projjosition. 

Mr.  Hi-NOATE.  I  still  have  my  head  in  the  ITtah  Pie,  gentlemen. 
Now,  let's  take  the  situation  of  Utah  Pie  again  whei^  you  have  three 
national  companies  and  one  small  local  company  comes  into  the 
market  in  T^tah  and  they  come  in  because  they  can  under])rice  them 
with  local  officienries.  HeVakes  over  (50  percent  of  the — not  the  national 
market.  We  are  talking  of  the  I'tah  market. 

He  comes  in  there  and  not  through  selling  at  a  loss  but  through 
making  money.  Then  the  other  people  come  in,  the  three,  and  they 
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say  Ave  are  going  to  reduce  prices,  sell  below  cost,  which  does  reduce 
prices  to  the  consumer  but  they  can  also,  I  suppose,  if  they  did  that 
long  enough  and  well  enough,  drive  Utah  Pie  out  of  business  if  you 
didn't  have  this  act. 

Mr.  Jones.  Well,  if  you  had  the  revised  act  instead  of  the  present 
act,  you  would  wait  until  there  was  some  indication  that  this  was  a 
possibility. 

Mr.  HuxoATE.  "Well,  once  they  have  driven  the  companv  out  of 
business,  then  I  don't  have  the  greatest  confidence  that  tlicv  won't 
raise  prices,  again. 

Mr.  Jones.  A  company  that  grows  year  after  year,  makes  a  profit 
year  after  year,  is  not  a  company  that  is  on  the"  brink  of  ffoinsr  out 
of  busmess. 

Mr.  Neal.  I  think  one  trouble  is  that  these  discussions  always  deal 
with  rather  unreal  examples.  Why  would  the  other  three  companies 
want  to  sell  at  a  loss  in  t^tah,  in  Salt  Lake  City? 

Mr.  HuNGATE.  Simply  to  put  an  effective  competitor  out  of  business. 

Mr.  Neal.  Well,  I  don't  know  what  they  would  gain  by  putting  a 
competitor  out  of  business.  They  have  got  each  other  as  competitors. 

Mr.  HuNGATE.  Eaise  the  prices  again. 

Mr.  Neal.  Not  when  they  have  several  competitors,  all  there. 

Mr.  PoTviN.  Mr.  Chairman,  let  me  ask  this:  what  did  GM  and 
Ford  and  Chrysler  gain  by  putting  all  their  smaller  competitors  out 
of  business  over  time  by  being  more  efficient  ? 

Mr.  Neal.  I  didn't  know  they  operated  at  a  loss. 

Mr.  PoTviN.  No,  but  what  did  tliej^  gain?  They  gained  the  whole 
world  absent  the  portion  served  by  AMC  and  imports,  didn't  they? 
Isn't  it  a  fact,  sir,  that  the  concern  you  have  correctly  shown  for 
oligolopy  may  be  stated  (otherwise,  that  you  are  concerned  over  the  lack 
of  number  of  competitors. 

If  somebody  had  shown  a  little  more  concern  for  Hudson,  if  some- 
one had  shown  a  little  more  concern  for  Pierce  Arrow,  if  someone 
had  shown  a  little  more  concern  for  Packard,  would  we  today  just 
have  the  Big  Three?  Obviously  not. 

Mr.  Jones.  But  I  think  this  can  prove  the  other  point.  You  have  in- 
stances of  oligopolies  that  appear  to  be  attributable  to  efficiencies  in 
size.  This  is  why  I  say  efficiency  is  not  a  particular  problem  in  mergers, 
because  if  size  is  a  factor,  the  bigger  companies  would  just  grow  as 
a  result  of  their  own  efficient  operations,  but  you  can  trace  in  the  United 
States  significant  industries  in  which  highly  oligopolistic  structures 
have  developed  as  the  result  of  either  a  pattern  of  mergers  or  as  a 
terms  buton  a  consensus  of  informed  economic  judgment,  which  ad- 
mittedly, fragmentary  economic  knowledge  tends  to  confirm. 

Mr.  PoTviN.  Well  now.  Professor,  I  respect,  of  course,  your  state- 
ment on  page  5  of  your  report. 

Mr.  Jones.  You'are  fighting  an  imaginary  dragon. 

Mr.  PoTV'iN.  If  I  may.  Professor,  I  respect  your  statement  on  page 
5  that  of  necessity  this  report  is  predicated  not  on  rigorously  proven 
terms  but  on  a  consensus  of  informed  economic  judgment,  which  ad- 
mittedly, fragmentary  economic  knowledge  tends  to  confirm. 

Now,  from  this  I  draw  the  following:  first,  that  there  is  no  presenta- 
tion of  data,  and  I  think  that  the  Dean  explained  that  in  rather  under- 


124 

standable  terms.  I  don't  mean  to  sould  critical.  However,  it  seems  to 
me  that  you  are  rather  consistently,  sir,  mixing  without  distinguishing 
and  at  no  time  explaining  which  one  you  are  following  at  least  two 
different  things  here,  and  that  would  be  market  competition  and  indus- 
trial competition,  which  are  very  different,  have  very  different  criteria, 
and  very  different  characteristics. 

And  I  fail  to  see  that  you  are  distinguishing  between  them. 

Mr.  Jones.  Not  under  the  antitrust  laws. 

Mr.  PoTviN^.  Now,  as  an  example  on  this  Utah  Pie  thing,  what  ex- 
actly does  it  mean  when  you  propose  to  let  a  national  manufacturer 
come  charging  into  a  local  market,  a  la  Utah  Pie,  and  then  sell  at  any 
price  that  is  not  less  than  the  reasonablj^  anticipated  long-run  average 
cost  of  serving  those  areas,  including  capital  costs  ? 

Could  you  illuminate  that  somewhat  for  the  subcommittee? 

Mr.  Jones.  Well,  this  is  the  normal  standard  that  has  been  applied 
when  questions  of  cost  have  come  up.  Wlienever  you  are  talking  about 
below  costs,  the  question  arises,  well,  what  kind  of  costs  do  you  mean? 
Do  you  mean  the  average  cost  of  doing  business  as  a  whole,  spreading 
the  overhead  equally  over  all  units  of  business,  or  do  you  niean  the 
incremental  costs  of  providing  the  additional  service  assuming  that 
other  parts  of  the  business  will  carry  the  overhead  ? 

Mr.  PoTviN.  Are  you  saying,  sir,  that  the  state  of  the  art  at  this 
moment  is  that  the  decisions  and  precedents  to  date  have  been  using 
something  akin  to  your  "reasonably  anticipated"  ? 

jMr.  Jones.  No. 

Mv.  PoTviN.  You  can  cite  no  case  for  that,  can  you  ? 

Mr.  Jones.  Tlie  courts  ? 

Mr.  PoTviN.  Yes. 

Mr.  Jones.  Well,  from  what  little  we  can  get  out  of  the  court  cases, 
and  as  I  say,  the  court  cases  tend  to  be  rather  imprecise,  Utah  Pie 
seems  to  use  that  standard.  The  language  with  respect  to  Continental 
was  that  the  Salt  Lake  City  price  was  less  than  its  direct  cost  plus  an 
allocation  for  overhead.  So  that,  as  I  say,  the  language  of  the  courts  is 
not  always  very  precise,  but  this  is  consistent  with  the  general  pattern. 

Mr.  PoTviN.  But,  when  you  put  this  time  dimension  in,  you  say  rea- 
sonably anticipated  long-run  average  cost,  would  that  not  thereby 
give  them  the  privilege  of  saying,  well,  we  will  track  it  at  this  price. 
It  is  our  "guesstimate"  that  at  the  end  of  x  years  we  will  have  y  per- 
cent of  the  market  and  at  that  time  the  cash  flow,  the  revenue,  the 
gross,  the  net,  and  so  forth. 

Mr.  Jones.  If  it  is  a  reasonable  estimate,  yes. 

Mr.  PoTviN.  So  that  by  injecting  th©  time  dimension,  you  have 
really  an  entirely  new  element  in  here,  haven't  you,  and  tins  is  new, 
this  is  not  in  the  case. 

Mr.  Jones.  No.  That  is  right.  I  am  sorry.  I  wasn't  aware  that  you 
were  asking  me  about  the  time  element.  I  though  you  were  asking  me 
about  the  average  costs  point. 

Mr.  PoTViN.  Now,  in  your  proviso 

Mr.  Jones.  Incidentally,  we  also  state  that  we  rather  hope  that  most 
cases  can  be  resolved  without  resort  to  these  cost  findings,  oecause  this 
has  been  very  unsatisfactory  in  other  areas  such  as  railroad  rate- 
making  efforts — to  determine  costs  of  doing  particular  operations. 
They  are  very  difficult  to  determine. 
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Mr.  PoTviN.  Professor,  it  is  your  language  that  revision  is  preferable 
to  repeal,  referring  to  the  R-P  Act  ? 

jNlr.  Jones.  Yes. 

Mr.  PoT\^N.  Now,  that  suggests  that  there  is  a  spirit  of  E-P  which 
might  linger  on  which  to  me  at  least  suggests 


jNIr.  Jones.  Well,  this  was  intended  to  embrace  a  number  of  different 
schools  of  thought.  There  is  one  school  of  thought  which  says  tJiat 
price  discrimination  never  has  an  adverse  effect  on  competition.  The 
whole  thing  is  an  hallucination  and  therefore  the  legislation  here  is 
akin  to  legislation  outlawing  witchcraft,  and  we  ought  not  to  have 
such  statutes  cluttering  up  the  books. 

]Mr.  PoT\iN.  It  is  a  shame  vou  didn't  hear  Congressman  Moss  this 
morning,  who  had  a  list  of  recent  discrimination  victims  in  Sacra- 
mento, Calif.,  none  of  whom  would  regard  this  as  hallucination. 

]Mr.  Jones.  But  injury  to  competitors  is  not  the  same  tiling  as  injury 
to  competition.  Competition  assumes  victims. 

]\Ir.  PoTviN.  Yet  a  few  moments  ago  you  said  the  loss  of  even  one 
compet  it  or 

]Mr.  Jones.  In  a  particular  market,  might  lead  to  reduction  in 
competition. 

Mr.  PoTviN.  There  is  a  gap  there. 

]Mr.  Jones.  I  would  like  to  repl}'  to  your  question. 

Mr.  PoTviN.  Please  proceed. 

JNlr.  Jones.  So  that  there  is  one  school  of  thought,  of  which  Pro- 
fessor Bork  is  perhaps  the  most  outstanding  exponent,  which  says 
that  price  discriminations  never  have  an  adverse  impact  on  competi- 
tion, that  attacking  price  discriminations  is  akin  to  attacking  witch- 
craft. Theie  are  others  who  say :  Well,  it  seems  to  us  unlikely  that 
price  discriminations  will  have  an  adverse  effect  on  competition,  but 
we  are  not  positive. 

So  we  will  draft  a  statute  which  very  carefully  covers  those  ex- 
ceptional instances  when  price  discrimination  would  have  an  adverse 
impact  on  competition. 

And  I  again  wish  to  point  out  to  the  committee  that  the  class  of 
cases  which  has  been  the  subject  of  the  most  concern  in  enforcement 
of  the  Robinson-Patman  Act — the  Morton  Salt  kind  of  case — ^that 
class  of  cases  is  explicitly  presented.  It  is  this  other  nonsense  that 
is  changed :  about  not  permitting  the  5-percent  discount  for  truck- 
load  lots  because  it  doesn't  work  out  the  same  for  e\erybody:  or  not 
allowing  discounts  based  on  how  well  you  did  the  year  before:  or 
finding  an  injury  to  competition  just  because  a  particular  individual 
has  gone  out  of  business,  without  examing  how  many  other  com]:)eti- 
tors  remain  in  the  market  and  how  important  it  is  for  consumers  that 
this  particular  businessman  did  happen  to  go  out  of  business. 

Mr.  PoTViN.  Do  you  honestly  feel  that  (b)  (1)  preserves  all  of  the 
Morton  Salt  decisions  ? 

Mr.  Jones.  I  think  (b)  (1)  codifies  the  law  as  it  exists  today  in  the 
courts  of  appeals  and  in  those  decisions  of  the  Federal  Trade  Com- 
mission which  Commissioner  Elman  manages  to  write. 

Mr.  PoT\T[N.  Ah,  ah.  Well,  now,  that  is  different,  isn't  it?  That  is 
scarcely  all  of  Morton  Salt. 

Mr.  Jones.  Well,  the  kinds  of  cases  that  are  intended  to  be  pre- 
cluded are  those  kinds  of  cases  which  read  Morton  Salt  to  mean  that 
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injury  to  competition  was  automatic  once  you  showed  that  there  was 
a  substantial  difference  m  price  between  competing  sellers.  That  part 
of  Morton  Salt  we  are  trying  to  get  rid  of. 

Mr.  PoTviN.  I  think  you  have  answered  my  question  fairly  and  hon- 
estly and  I  read  your  answer  as  follows,  that  it  is  a  fair  presentation 
of  Morton  Salt  as  seen  through  the  eyes  of  one  Philip  Elman. 

Mr.  Jones.  Not  only  Philip  Elman.  We  cite  the  American  Oil  Com- 
pany case  in  the  seventli  circuit,  the  Foremost  Dairy  case  in  the 
fifth  circuit.  And  Commissioner  Elman  has  managed  to  get  others 
to  vote  with  him  in  the  Admiral  case  and  in  the  Quaker  Oats  case, 
both  of  which  say  that  not  every  price  difference  is  actionable.  These 
are  secondar}^  line  cases. 

Mr.  PoTviN.  So  that  when  you  say,  "substantial"  here,  it  now  turns 
out  that  this  is  "Elmanesque",  or  if  you  will,  seventh  circuit  in  orienta- 
tion. 

IVIr.  JoxES.  The  "substantial"  is  nothing  new.  What  is  new 

Mr.  PoTviN.  I  understand. 

Mr.  Jones.  Is  insistence  that  it  be  part  of  a  systematic  pattern. 

Mr.  PoTviN.  Yes. 

Mr.  Jones.  A  discount  list.  And  I  was  particularly  interested  in 
how  many  of  the  secondary  line  cases  would  be  decided  the  same  way 
under  our  re-vdsed  statute  and  how  many  would  be  decided  differently. 
And  the  great  volume  of  secondary  line  cases  fit  the  definition  of 
(b)  (1)  just  as  it  is  written  in  the  revised  statute. 

Mr.  PoTviN.  Now,  to  go  down  to  your  proviso  here,  you  say  that 
the  survival  is  not  significant  where,  in  the  line  of  commerce  or  area 
affected  tlie  number  of  competitors  remaining  or  the  ease  with  which 
new  competitors  may  enter  indicates  that  effective  competition  will 
not  be  suppressed  for  an  appreciable — I  am  not  sure  what  that  means 
— period  of  time. 

Thus,  in  any  business  with  ease  of  entry  there  would  be  no  way 
to  ever  show  a  violation,  would  there? 

]Mr.  Jones.  There  would  be  no  reason. 

Mr.  Pot-\t:n.  Well,  we  are  in  agreement  at  least  that  there  could 
never  be  a  violation. 

Mr.  Jones.  There  would  never  be  a  reason  for  finding  a  violation. 

Mr.  Potat:n.  The  little  guv  who  would  be  destroyed,  the  lessee,  for 
example,  of  the  service  station  who  would  be  replaced  by  a  "Sell  gas 
for  fun  and  profit"  want  ad  a  week  or  two  later,  then  would  never  be 

Mr  Jones.  Why  should  there  be?  Why  should  we  protect  the  small 
businessman  from' the  rigors  of  competition  when  consumers  will  bene- 
fit from  lower  prices? 

Mr.  PoTv^iN.  Well,  let  me  ascend  now,  if  I  may,  to  a  broader,  more 
philosophical  level  for  a  moment.  I  am  somewhat  struck,  sir,  with  the 
sort  of  difference  in  degree  of  ferocity,  your  criticism  of  the  act  and 
those  of  other  critics.  Now,  as  an  example,  as  you  have 

Mr.  Jones.  I  was  considered  relatively  mild  on  the  task  force. 

Mr.  PoT\T[N  (continuing).  Implied  correctly,  certainly.  Commis- 
sioner Elman  is  not  noted' for  the  warmth  of  all  of  his  comments  on 
the  Roliinson-Patman  Act.  Yet,  in  his  recent  Washington  Law  Re- 
view article  on  page  5  thereof,  he  says,  "Thus,  the  policy  of  the  Robni- 
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son-Patman  Act  is  rooted  in  a  justifiable  ethic  that  it  is  unfair  to 
competitors  and  injurious  to  competition  for  harge  buyers  to  use  their 
power  to  exact  discriminatory  price  concessions  not  avaihible  to 


smaller,  weaker  rivals." 
Afifain- 


Mr.  Jones,  And  such  instances  would  normally  be  caught  by  (b)(1). 

Mr.  PoTV'ix.  Yes,  but 

Mr.  Jones.  I  don't  see  where  the  disagreement  is. 

Mr.  Pot-sin.  But  you  seem  to  have  gone  a  bit  beyond  regarding  that 
as  a  justifiable  ethic  in  your  remarks.  Again,  one  Thomas  Austern 

Mr.  Jones.  Commissioner  Elman  says  ''injurious  to  competition." 

Mr.  Po-mN.  No.  That  it  is 

Mr.  Jones.  Plis  phrase  includes  the  word 

Mr.  PoTviN.  "And." 

Mr.  Jones  (continuing). "And." 

Mr.  PoTviN.  It  is  unfair  to  competitors  and  injurious  to  competition. 

Now,  again,  one  Thomas  Austern.  a  member  of  one  of  the  law  firms 
in  our  Nation's  Capital,  is  not  noted  for  his  support  of  the  act.  His 
proposal  is  that  you  repeal  it  and  you  put  it  all  over  in  section  5  and 
let  them — let  the  Commission  proceed. 

You,  on  the  other  hand,  want  to  leave  really  sort  of  a  gutted  hull 
here  that  sharply  restricts  the  act.  Language  like  "eminently,"  "ap- 
preciable," all  sorts  of  phrases  that  would  require  years  to  find  out 
what  they  mean.  And  then  you  go  over  in  a  subsequent  section  and  say 
the  FTC  Act,  section  5,  could  never  be  used  to  deal  with  discrimina- 
tion. So  that,  again,  you  are 

Mr.  Jones.  That  seems  to  me  critical. 

Mr.  PoT^'iN.  Your  attack  is  not  only  more  severe,  it  is  radically  so. 

Mr.  Jones.  I  might  add,  incidentally,  you  mentioned  Commissioner 
Elman.  He  now  cites  our  report  in  his  opinions. 

Mr.  Neal.  He  is  learning. 

Mr.  eToNES.  Yes.  He  can't  learn  everything  at  one  time.  It  takes  a 
while.  I  am  sure  that  his  opinion  can  be  improved  on  immensely. 

Mr.  Pot\t;n.  If  you  can  teach  Commissioner  Elman  some  law  on 
Robinson-Patman,  there  are  those  of  us,  sir,  who  would  be  grateful. 

Mr.  Jones.  As  far  as  I  am  concerned.  Commissioner  ELman  has 
said  more  intelligent  things  about  the  Robinson-Patman  Act  than  any 
other  member  of  any  adjudicatory  body.  I  can't  think  of  anyone  else 
who  has  gone  into  the  matter  as  thoroughly  as  he  has.  I  don't  always 
agree  with  him,  but  I  think  he  has  given  the  matter  more  considera- 
tion, more  attention,  than  anyone  else. 

Mr.  PoT'.-iN.  Now  let  me  ask  this,  sir :  I  think  one  of  the  things  that 
is  bothering  the  members  of  this  subcommittee  is  that  every  day  of  the 
year  we  receive  letters  from  small  businessmen  who  are  being,  as  they 
say,  hurt,  by  price  discriminations.  This  morning  we  heard  a  former 
Chairman  of  the  Trade  Commission,  an  eminent  private  practitioner, 
who  as  he  pointed  out  in  his  testimony  is  presently  counsel  for  many 
large  firms,  national  in  scope,  both  on  the  sellers'  and  buyers'  side  of 
the  equation. 

He  says  that  there  are  problems  today  and  that  his  large  clients 
and  his  small  clients  all  agree  that  there  is  a  need  for  Robinson- 
Patman. 

Gerald  Van  Cise 
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Mr.  Jones.  Of  course,  it  helps  the  large  clients,  too. 

Mr.  PoTviN.  Gerald  Van  Cise,  for  many  years  one  of  the  noisier 
critics  of  the  act,  has  proyen  that  redemption  ma}'  come  to  any  sinner 
and  in  his  later  years  has  told  the  American  Bar  Association  that  he 
feels  there  is  a  need,  and  he  says : 

In  part,  my  fear  that  unregulated  price  discrimination  would  destroy  the  small 
businessman  also  arises  from  my  day-to-day  practice.  Our  c'lients  continually 
report  to  us  and  current  proceedings  confirm  that  large  sellers  still  use  territorial 
discrimination  to  destroy  weaker  competitors. 

Yet.  from  the  sanctity  of  that  part  of  the  Columbia  campus  not 
under  attack  this  week  by  its  students,  you  report  to  us  that  3^011  see 
no  such  problems,  that  they  are  not  there,  they  are  not  real. 

Mr.  Neal.  I  would  like  to  comment. 

Mr.  Jones.  I  think  that  I  was  one  of  the  more  moderate  members  of 
the  task  force  on  this  act — and  sort  of  a  middleman — and  that  is  why 
I  got  the  job  of  writing  it  up.  But  I  think  that  the  point  that  is  missed 
here  is  he  same  point  that  is  missed  when  you  haA^e  a  labor  negotiation 
between  the  steel  companies  and  the  steel  workers'  union. 

It  looks  like  a  big  fight  between  management  and  labor  and  every- 
body is  saying  all  sorts  of  terrible  things  about  the  other. 

But,  when  it  is  all  over,  the  person  who  really  suffers  is  the  con- 
simier.  Labor  gets  a  wage  hike,  management  ]nits  a  profit  on  top  of 
that,  and  the  product  is  sold  to  the  consumer  at  a  higher  price. 

But  the  immediate  controversy  looks  like  a  major  fight  between 
management  and  labor. 

Well,  similarly,  in  the  Ilobinson-Patman  Act  context,  the  immediate 
fight  looks  like  a  fight  between  big  business  and  small  business.  They 
seem  to  be  the  immediate  rivals.  They  are  the  ones  who  are  fighting 
it  out  in  a  particular  case.  But  it  is  obviously  in  the  interests  of 
big  business  as  well  as  small  business  to  restrict  price  discrimination 
because  the  more  you  restrict  price  discriminations,  the  less  competition 
there  is. 

I  will  give  you  one  example.  "\'\lien  the  ISIotor  Carrier  Act  was 
being  passed,  one  of  the  shipper  groups  that  came  in  said,  well,  we 
have  got  to  have  the  statute.  It  knew  it  was  going  to  pay  higher 
prices,  but  everybody  would  be  paying  the  same  price  and  therefore 
this  element  of  cost  would  be  known  and  predictable  and  therefore 
they  would  be  able  to  enter  into  collusive  price  leadership  arrange- 
ments much  more  efficiently. 

But  the  disparity  between  big  business  and  small  business  is  more 
in  the  nature  of  a  skirmish.  The  real  war  here  is  between  the  consumer 
on  the  one  hand  and  the  business  community  on  the  other  hand,  and 
I  maintain  that — except  for  the  limited  coverage  provided  in  this 
statute — ^the  Robinson-Patman  Act  as  presently  in  force  provides 
for  a  substantial  edge  for  the  business  community  and  gives  the 
consumer  a  bad  deal. 

Mr.  DiNGELL  (presiding).  I  am  curious  here  at  this  point.  Are 
you  telling  us  there  is  a  similarity  in  the  way  the  affairs  of  small 
business  vis-a-vis  large  businesses  are  concerned  with  regard  to  the 
way  the  affairs  of  a  labor  union  bargaining  with  management  are 
conducted  ? 

Mr.  Jones.  Well,  similarity  in  that  the  immediate  combatants,  the 
people  immediately  involved  in  the  fray,  are  fighting  one  another. 
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But  they  don't  want  to  fight  one  another.  They  woukl  be  just  as  happy 
not  to  fight. 

Mr.  DiKGELL.  Are  you  saying  there  is  a  similarity  between  the 
way  labor  and  management  do  their  negotiating  and  conduct  their 
affairs  as  tliere  is  to  the  Avay  a  small  businessman  and  a  large  corpora- 
tion would  conduct  their  ffairs? 

Mr.  Jones.  In  its  impact,  yes. 

yir.  DiNGELL.  Are  you  ?  Isn't  there  a  visable  and  noticeable  differ- 
ence. In  the  case  of  labor  you  have  collective  bargaining.  This  is  regu- 
larly sanctioned  by  statutes.  In  the  case  of  a  small  businessman,  a  big 
businessman,  you  have  him  expressly  precluded  by  the  Antitrust  laws 
from  bargaining  collectively.  He  is  entirely  operating  alone.  He  is  in 
the  same  position  that  a  steamfitter  in  a  major  factory  would  be  if  we 
were  to  take  away  the  right  to  bargain  collectively. 

]Mr.  Xeal.  I  should  hope  we  would  want  to  preserve  that  difference 
and  wouldn't  want  to  create  the  equivalent  of  collective  bargaining 
structures  by  statutes  that  treat  small  businessmen  in  somewhat  the 
same  way. 

]Mr.  DiXGELL.  If  we  say  tliis,  and  just  conceding  for  purposes  of  the 
argiunent  we  agree  this  be  so,  aren't  we  then  in  the  position  of  analyz- 
ing whether  or  not  Robinson-Patman  puts  a  small  businessman  in 
the  same  spot  that  section  7  of  the  National  Labor  Relations  Act  puts 
a  worker  in  regard  to  his  relationship  with  management? 

Mr.  ]S'f^\l.  Well,  I  think  a  great  deal  of  the  argument  against  the 
Robinson-Patman  Act  really  does  stand  on  that  ground,  that  is,  that 
it  tends  to  preserve  the  })Osition  of  small  businesses  in  the  economy  by 
reference  to  general  classifications  and  without  regard  to  the  contribu- 
tion they  are  making  to  the  economy.  In  that  respect,  it  seems  to  me 
that  the  Robinson-Patman  Act  does  operate  sort  of  like  seniority  rules 
and  rules  that  deter  wage  differentials  based  on  individual  merits; 


yes. 

Mr.  Jones.  And  also  I  would  remind  you  that  organized  labor  con- 
stitutes a  minority  fraction  of  the  working  population  in  this  country. 

]Mr.  DiNGELL.  Yes,  but  plants  where  you  have  unions  constitute  the 
majority  of  the  labor  in  big  business  as  opposed  to  just  the  labor  force 
in  general.  So  we  have  very  special  circumstances.  Am  I  to  infer 

Mr,  Jones.  That  may  be  a  great  advantage  to  small  business.  They 
are  less  heavily  unionized. 

Mr.  DiNGEix.  Yes,  but  I  am  trying  to  figure  out,  gentlemen,  is  your 
argiunent  here  not  only  against  Robinson-Patman?  Is  your  argument 
that  Robinson-Patman  and  the  NLRB  are  the  same,  and  is  your  argu- 
ment then  that  the  provisions  of  Federal  statutes  la}'ing  down  our 
policy  with  regard  to  labor  unions  is  bad  ? 

Mr.  Jones.  As  presently  in  effect,  yes.  I  think  it  is  obviously  true. 

Mr.  DiNGELL.  Taking  your  thesis 

Mr.  Jones.  To  permit  the  steel  workers  and  the  steel  companies  to 
exact  monopoly  profits  from  American  consumers  strikes  me  as  an 
outrage. 

Mr.  Neal.  Whatever  the  merits  of  that,  I  suppose  everybody  has 
acknowledged  that  our  labor  policy  is  one  great  big  exception  to  the 
general  policy  of  competition  in  the  economy.  And  what  we  are  indeed 
suggesting  is  that  Robinson-Patman  is  another  such  exception,  yes. 
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Mr.  DiNGEi.L.  IVell.  you  are  opposed,  I  take  it  from  the  paneFs  re- 
port, to  Eobinson-Patmaii.  Do  I  infer  that  in  your  likenino;  it  to  hibor- 
manao-ement  you  are  saying  that  it  is  the  same  as  hibor-management 
rehitions  in  negotiations  over  the  bargaining  table? 

Mr.  Jones.  No.  I  am  saying  that  its  impact  is  similar.  Let  me  iUus- 
trate  what  I  mean  by  that. 

^,h\  DixGELL.  Are  you  completely  overlooking  section  7  of  the  Na- 
tional Labor  Eelations  Act  which  says  that  labor  bargains  collectively  ? 

Mr.  Jones.  No.  I  am  aware  of  section  7. 1  am  also  aware  that  in  1946 
in  the  enactment  of  the  Taft-Hartley  Act  there  was  defeated  by  a 
single  vote  a  provision  which  would  have  outlawed  union  monopolies. 

Mr.  DiNGELL.  That  is  entirely  irrelevant  to  our  discussions  here. 

]Mr.  Jones.  No.  Section  7  is  not  sacred.  It  is  possible  to  amend  it  and 
make  exceptions  to  it. 

Mr.  Dingell.  Well,  let  me  say  it  is  sacred  to  me.  My  dad  wrote  it. 

:Mr.  Jones.  I  think  that  to  the  extent  that  section  7  of  the  National 
Labor  Relations  Act  ]->ermits  people  like  the  autoworkers  and  thesteel- 
worlcers  and  the  construction  trades  to  exact  higher  wages,  which  in 
turn  are  passed  on  through  higher  prices  to  be  paid  by  the  large  ma- 
jority of  American  consumers — including  very  poor  American  consu- 
mers— I  think  it  is  a  bad  act. 

I  think  that  we  have  got  connnittees  in  Congress  and  Congressmen 
in  Congress  who  worry  a  great  deal  about  those  parts  of  the  economy 
which  are  on  the  inside.  Organized  labor  is  a  powerful  force.  The  wages 
of  union  members  are  appreciably  higher  than  the  wages  of  nonunion 
members. 

Incidentally,  this  was  true  even  before  unionization. 

Mr.  Dingell.  It  was  true  even  before  unionization  that  union  wages 
were  higher  than  nonimion  wages  ? 

Mr.  Jones.  That  the  particular  crafts  which  today  have  a  dilffer- 
ential  over  others  had  such  a  differential  even  before  unionization. 

]Mr.  Dingell.  Was  that  due  to  the  working  force  in  the  marketplace? 

]Mr.  Jones.  Due  to  the  strategic  position  of  the  labor  union  in  the 
construction  trades,  for  example. 

]Mr.  Dingell.  You  said  this  was  true  even  before  unionization. 

Mr.  Jones.  Right.  Even  before  unionization  these  workers  were 
jusr  working  in  a  more  profitable  line  of  business. 

Mr.  HuNGATE.  ^Nlr.  Chairman,  would  you  yield  ? 

Mr.  Dingell.  Yes. 

Mr.  HuNGATE.  Would  you  say  in  that  same  line  that  the  Mini- 
mum Wage  Act  which  I  suppose  is  not  necessarily  related  to  union- 
ization, that  the  Minimum  Wage  Act  helped  or  hurt  the  people  in 
the  ])overty  level,  so-called  poverty  people? 

Mr.  Jones.  There  is  a  difference  of  opinion  on  that  and  I  haven't 
exainined  the  evidence  on  that  particular  point.  But  there  are  some 
who  urge  that  the  ^Minimum  Wage  Act  has  hurt  people  in  the  pov- 
erty area  by  making  it  uni)rofitable  to  employ  labor  with  yery  low 
skills  and  very  low  abilities,  and  also  by  hastening  automation — the 
substitution  of  machinery  for  labor — so  that  the  net  effect  has  been 
to  create  a  class  of  unemployable  individuals. 

Now,  I  don't  know  that  that  is  true.  That  may  be  offset  by  the  fact 
that  the  people  who  previously  were  receiving  less  than  the  minimum 
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wa^e,  but  who  were  Avortli  more  and  for  whom  the  employers  Avere 
willino;  to  pay  more  once  the  Government  got  into  the  act,  Avere 
advantaged. 

I  haven't,  myself,  attempted  to  strike  a  balance  there.  But  it  seems 
to  me  a  very  great  diHerence  between  a  minimum  Avage  AAliich  is 
fixed  by  publicly  elected  officials  saying  ""We  think  a  decent  Avage  in 
the  country  at  this  time  for  labor  is  $2,  $3."  It  is  one  thing  for  publicly 
elected  officials  to  make  such  a  determination,  just  as  publicly  elected 
officials  may  make  a  determination  as  to  the  rates  of  a  telephone 
company  or  prices  in  wartime,  or  anything  else. 

But  it  is  quite  a  different  thing  to  say  Ave  are  going  to  let  the  auto 
workers,  the  steel  workers,  just  exert  their  muscle  and  by  dint  of 
their  muscle  obtain  Avage  levels  that  are  far  in  excess  of  the  average 
consumer  income,  and  eA'en  further  in  excess  of  those  portions  of  the 
population  Avhich  are  most  in  need  of  help.  The  people  who  need  help 
the  least  are  the  people  who  get  help  the  most.  That  is  the  way  the 
GoA'ernment  seems  to  Avork. 

Mr.  DiNGELL.  Well,  wouldn't  it  be  true  in  the  case  of  big  busi- 
ness, too,  that  there,  because  of  the  sundry  and  associated  tax  prefer- 
ences that  they  receive  because  of  the  very  advantage  of  bigness, 
that  they  Avould  tend  to  get  the  most  help  ? 

Mr.  JoN^ES.  Big  business  has  gotten  a  good  deal  of  help.  Our  task 
force  hasn't  been  particularly  kind  to  big  business. 

Mr.  DiNGELL.  Is  it  your  thesis  that  big  business  should  not  get 
help,  should  not  get  the  most  help  because  it  needs  it  the  least? 

]\Ir.  Jones.  My  proposition  is  that  people  who  need  help  the  least 
generally  get  help  the  most.  Yes.  That  is  my  proposition. 

Mr.  DiNGELL.  Are  you  in  support  of  that  thesis  or 

Mr.  Jones.  No.  I  am  very  much  opposed  to  it.  I  think  Congressmen 
ought  to  worry  more  about  the  consumer,  about  the  poor  person,  about 
the  person  who  can't  even  write  a  letter  than  they  spend  worrying 
about  well-paid  steelworkers  or  independent  businessmen,  other  people 
who  haA'e  advantages. 

Mr.  DiNGELL.  Let's  relate  ourselves  now  to  the  big  businessman  deal- 
ing Avith  the  small  businessman.  Who  needs  the  help  most  there  ? 

^Ir.  Jones.  I  don't  know.  It  may  vary  from  case  to  case. 

Mr,  DiNGELL.  From  case  to  case. 

Mr.  Xeal.  I  would  like  to  make  a  general  comment  on  that,  if  I 
might. 

These  problems  are  always  talked  of  in  terms  of  "victims,"  and 
those  Avho  most  strongly  support  the  Kobinson-Patman  Act  see  a  great 
many  small  businessmen  as  being  "victims"  of  discrimination. 

Now,  I  g-uess  it  is  a  fact  of  human  nature  that  eA-eryone  who  finds 
himself  outdistanced  by  somebody  else  or  disadA^antaged,  relatively 
to  other  people,  likes  to  think  of  himself  as  a  A^ictim  and  to  tliink  that 
there  is  something  unfair  about  the  conditions  that  have  gh'en  the 
other  i^erson  an  advantage.  And  I  suggest  that  that  is  an  inherent 
characteristic  of  the  competitiA-e  system,  that  you  will  ahvays  haA^e 
victims  and  they  will  ahvays  feel  that  the  circumstances  that  made 
them  make  less  money  or  lose  money  are  somehow  due  to  the  way  other 
people  haA^e-  been  favored  and  it  is  terribly  important  to  differentiate 
improper  conduct  from  the  ordinary  operation  of  the  competitive 
system. 
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Mr.  DixGELL.  Aren't  we  really  here  o-etting-  entirely  afield  from  the 
fundamental  question  ^  Xow,  you  and  I  are  in  general  agreement  on 
most  of  your — most  of  the  decisions  that  you  have  come  forward  with, 
Iwith  regard  to  antitrust  laws.  As  a  matter  of  fact,  some  of  the  com- 
ments in  your  report  dealing-  with  fair  trade,  the  McGuire  Act  and 
things  of  that  kind,  I  am  in  entire  agreement  with  and  I  have  shed 
an  awful  lot  of  blood  in  fighting  fair  trade  because  I  regard  it  as  an 
inequitous  thing. 

But  I  wonder  here  if  we  aren't  getting  ottrselves  completely  afield 
from  the  fundamental  qttestion. 

i  Wouldn't  I  be  fair  in  saying  that  we  have  an  economy  that  is  shot 
ftill  of  ]3references  and  unfair  advantages  tliat  flow  here  and  there 
and  without,  ofttimes,  any  rational  basis,  sometimes  due  to  statitte, 
sometimes  due  to  place  in  the  marketplace.  Isn't  that  it? 

Mr.  Jones.  Sure. 

]Mr.  DixoELL.  And  when  it  gets  to  regulatory  statutes,  as  3^ou  have 
here,  Robinson-Patman.  isn't  that  an  attempt  to  lay  out  rules  of  fair 
conduct  and  shouldn't  it  be  viewed  fi'om  that  standpoint  rather  than 
from  the  standpoint  of  raw  theory,  whether  or  not  this  is  going  to  deal 
with  competition  or  eqtiality  of  treatment  between  competitors? 

Mr.  Jones.  "\^^ienever  I  see  the  words  "fair  conduct"  it  always 
invokes  the  codes  of  fair  competition  under  NRA  and  other  standards 
of  conduct  that  apply  to  businesses.  And  it  is  ver}'  easy  to  use  that  as  a 
label  which  is  intended  to  outlaw  vigorotis  price  competition. 

Mr.  Po'r\T:N.  ]Mr.  Chairman 

Mr.  Jones.  I  mean,  the  guy  who  competes  vigorously  in  price. 
The  price  cutter  is  a  chiseler,  he  is  no  good,  he  is  mifair,  and  this 
seems  to  be  the  way  it 

Mr.  PoTviN.  Let's  take  that  Jackson^dlle  case.  First  of  all,  you 
have  this  service  station  operator.  He  doesn't  want  to  own  an  oil 
well,  Dean  Neal.  He  doesn't  want  to  become  an  international  cartel. 
All  he  wants  to  do  is  make  a  living  for  his  family  running  that  service 
station  and,  sure,  he  resents  the  difficulties  imposed  upon  him  by 
these  price  discriminations  that  were  rather  adequately  described 
earlier  this  afternoon. 

Mr.  Neal.  He  really  resents  price  wars. 

Mr.  PoTviN.  The  winner-loser  syndrome? 

Mr.  Xeal.  It  is  not  discrimination  that  he  is  against  but  price 
wars. 

Mr.  Jones.  He  would  be  just  as  unhappy  if  they  cut  the  price  across 
the  board. 

Mr.  PoTviN.  If  the  tank  wagon — you  mtist  understand  these  peo- 
ple are  receiving  intense  pressure  to  sell  at  the  price  the  major  tells 
them  on  the  one  hand,  and  you  have  a  constant  tank  wagon  price  on 
the  other.  I  am  talking  abotit  the  situation  where  they  set  off  a  price 
war  admittedly  to  discipline  their  private  brander  and  their  margin 
comes  down  by,  say,  50  percent,  whereas,  somebody  83  blocks  down 
the  street,  not  so.  But  that  is  not  the  winner-loser  syndrome  and  you, 
Professor  Jones,  I  know  that  you  are  a  faculty  member  and  a  pretty 
sophisticated  guy,  but  do  you  mean  to  tell  me  that  you  don't  think 
that  the  average  person  in  his  heart  knows  when  he  has  gone  beyond 
good  hard  competition  and  has  done  sometliing  unfair  to  a  human 
being? 
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I  just  don't  believe  you  don't  really — do  you  really  mean  that,  sir  ? 

Mr.  Jones.  I  think  that  that  is  a  very  hard  question  to  answer. 

Mr.  PcmN.  Well,  would  you  grant  me  this,  sir?  It  is  not  a  con- 
cept you  should  make  f  mi  of  or  heap  ridicule  upon. 

Mr.  Jones.  I  think  it  is  a  concept  that  should  be  scrutinized  with  the 
utmost  care, 

Mr.  PoTviN.  A  little  cynicism  is  always  healthy,  I  agree. 

Mr.  Jones.  I  would  prefer  a  lot  of  cynicism  with  respect  to  fair 
conduct. 

Mr.  PoTviN.  All  right.  You  heap  as  much  cynicism  as  you  want.  All 
I  ask  is  that  you  don't  heap  ridicule  on  it. 

Let  me  say  this  to  you,  sir.  You  are  comparing  the  small  business- 
man with  the  United  Auto  Workers.  I  have  dealt  with  a  lot  of  trade 
associations,  the  chairman  with  a  lot  more  as  have  Mr.  Conte  and 
all  the  members  of  the  subcommittee.  These  guys  don't  have  the 
Tommy  Austerns  and  the  Fred  Rowes  appearing  for  them.  These 
people  have  pitifully  small  staffs.  Their  budgets  typically  are  tiny. 
Politically,  the  average — when  you  are  talking  about  the  grocers  in  a 
district,  when  you  are  talking  about  the  service  station  operators  in  a 
district,  there  aren't  very  many  of  them.  This  is  not  a  big  voting  group 
such  as  consumers  and  any  intimation  that  this  sort  of  thing  is  because 
of  political  pressure  just  is  not  so. 

I  think,  as  we  sit  across  tliis  podium  from  each  other,  each  of  us 
owes  a  mutual  respect  that  you  are  here  taking  a  position  that  you 
believe  in,  and  so  are  we. 

Mr.  Jones.  I  am  here  because  I  was  subpenaed  to  be  here.  How 
many  consumers  have  appeared  before  this  committee?  I  heard  the 
representatives  of  the  small  businessmen. 

Mr.  PoTviN.  Oh,  there  will  be  consumers. 

Mr.  DiNGELL.  Let  me  make  it  very  plain  to  you  that  we  regularly 
hear  from  consumers,  so  that  you  are  not  in  any  way  under  any 
erroneous  impression.  Furthermore,  you  can  look  at  the  record  of  the 
output  of  this  subcommittee  and  find  most  of  it  has  been  directed  not 
only  to  assisting  small  businessmen,  so  you  are  disabused  of  any  latent 
ignorance,  and  let  me  make  it  very  plain  to  you  that  most  of  the  re- 
ports of  this  Small  Business  Committee  deal  with,  very  largely,  ways 
in  which  the  interests  of  consumers  can  be  far  better  served,  and  I  will 
be  most  pleased  to  go  through  them  if  you  have  any  doubts. 

Mr,  Jones.  ]My  concern  is  confined  to  the  Robinson-Patman  Act.  I 
haven't  gotten  into  any  other  topic. 

Mr.  Pot\t;n.  Reverting  to  that  topic,  as  long  as  we  are  on  the  con- 
sumer topic,  describe  to  the  subcommittee  what  consideration,  if  any, 
you  gave  to  the  following  circumstance. 

The  act  was  passed  in  1936.  Since  that  time  there  has  come  along  a 
thing  called  television.  Manufacturers  of  consumer  goods  spend  per- 
fectly enormous  amounts  in  building  up  consumer  acceptance.  It  is  a 
hard  thing  to  measure  the  degree  to  which  affection  for  the  "Beverley 
Hillbillies"  might  lead  you  to  insist  on  a  certain  brand  of  coffee,  but 
several  things  emerge  with  some  clarity. 

As  an  example,  it  is,  I  should  think,  quite  clear  that  if  you  run  a 
grocery  store  with  a  cigarette  stand,  there  is  no  way  you  can  do 
that  without  carrying  Winston  because  there  happen  to  be  more 
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Americans  that  smoke,  whether  they  shoiikl  or  not,  that  think 
Winstons  do  taste  (rood  "like  a  cigarette  should." 

We  are  talking  about  soap  companies  that  spend  on  TV  alone  more 
than  the  GNP  of  some  nations.  What  consideration  have  you  given 
for  the  absolute  necessity  of  small  businessmen  to  carry  these  heavy 
consumer-acceptance  items? 

]Mr.  JoxES.  I  am  afraid  I  don't  follow  your  question. 

Mr.  Pots  IN.  Well,  in  other  words,  if  I  am,  as  an  example,  a  grocer, 
1  have  to  carry  Ivory  soap,  I  have  to  carry  Maxwell  House  coffee, 
I  have  to  carry  Winston  cigarettes  because  I  have  people  coming  in 
off  the  street  asking  for  those  items. 

Now,  doesn't  this  almost  new  dimension  of  consumer  acceptance 
that  television  has  built  up  so  dramatically  place  new  pressures  upon 
the  small  businessman,  or  indeed  any  merchant,  any  retailer? 

Mr.  Jones.  I  would  assume  it  is  the  other  way  around.  That  is  what 
is  known  as  preselling,  which  means  there  is  less  of  a  job  for  the 
retailer  to  do. 

Mr.  PoTviN.  Indeed,  but  we  are  speaking  now  of  two  different 
things.  "Wliat  I  am  saying  is,  pressure  in  terms  of  having  to  have 
that  item,  that  brand  on  his  shelf. 

Mr.  Jones.  I  assume  that  is  ti-ue,  but  I  think  it  has  been  true  for 
a  long  period  of  time. 

Mr.  Potm:n.  Yes.  This  is  a  shai-p  difference  in  degree  rather  than 
kind,  of  course,  but  you  do  concede  that  there  has  been  a  very  sharp 
increase  as  a  result  of  these  enormous  advertising  budgets  in  consumer 
acceptance  of  certain  items. 

Mr.  Jones.  I  just  wonder,  I  mean,  the  words  ''soap  opera"  were 
developed  during  the  days  of  radio,  not  television. 

Mr.  PoTON.  Tell  us  what  consideration  you  gave  to  this  new  devel- 
opment in  our  economy. 

]Mr.  Jones.  And  the  phenomenon  of  cigarette  advertising  was  a 
factor  back  in  the  thirties.  I  don't  know — there  may  be  a  difference 
of  degree.  You  may  be  quite  right. 

Mr.  PoTviN.  What  consideration  did  you  give  this  change,  this 
new  development  ? 

Mr.  Jones.  I  am  not  sure  I  see  the  relevance  of  it. 

]Mr.  PoTS'iN.  You  are  answering  that  you  gave  it  none,  then. 

INIr.  Jones.  Well 

Mr.  PoTviN.  Deeming  it  irrelevant,  I  take  it  vou  did  not  consider 
it. 

jNIr.  Jones.  Well,  it  is  a  possible — as  I  said,  not  knowing  the  con- 
text it  is  a  little  difficult  to  answer  a  question  like  that  in  the  abstract. 
But  as  far  as  I  can  recall 

Mr.  Po'mN.  I  am  not  asking  an  abstract  question. 

Mr.  Jones.  As  far  as  I  can  recall,  the  question  of  advertising,  adver- 
tising expenses,  and  the  question  of  consumer  brand  preferences—as 
nearly  as  I  can  recall  offhand — v.as  not  discussed  in  connection  with 
the  Robinson-Patman  Act. 

Mr.  PoTVTiN.  Very  good. 

Mr.  Jones.  Let  me  ask  the  chairman.  He  was  there. 

Mr.  Neal.  I  have  no  recollection. 

Mr.  PoTS'iN.  A  seller  has  a  number  of  strategies  available  to  him. 
One  would  be  what  you  suggest,  the  sporadic,  secret  discrimination. 
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The  other  would  be  a  broad  general  price  cut.  He  might  decide  to  do 
either  in  terms  of  increasing  his  volume,  is  that  not  correct  ? 

Now,  you  have  taken  the  position  that  the  broad — well,  let's  put  that 
the  other  way,  that  the  secret,  sporadic  price  cut  would  tend  to  be  a 
way  to  bring  prices  down  to  the  consumer.  Let's  talk  about  that  for  a 
minute.  You  manufacture,  let  us  say,  overcoats,  and  you  decide  in  the 
first  instance  to  give  just  Macy's,  which  is  your  biggest  single  account, . 
a  10  percent  secret  price  discrimination. 

That  is  one  possibility. 

The  other  is  that  you  would  take  the  same  amomit  of  dollars  and 
spread  them  over  your  market.  This  isn't  a  very  good  example.  When 
I  say  Macy's,  it  would  have  its  counterpart  in  Chicago,  Atlanta.  Los 
Angeles,  your  best  accounts  in  the  countr}'. 

Why  is  the  secret  one  more  apt  to  result  in  price-savings  to  the  con- 
sumer than  the  one  where  you  give  it  to  everybody  ? 

Mr.  Jones.  Because  it  is  most  likely  to  be  given. 

Mr.  PoTvix.  By  whom  ? 

Mr.  Jones.  By  the  seller. 

Mr.  PoTSTiN.  But  assuming  in  each  instance  that  the  discrimination 
was  given  to  the  retailers  on  the  one  hand,  to  a  few  large  ones,  secretly, 
sporadically ;  on  the  other  hand,  given  to  all  accounts  in  lesser  amount 
but  to  everybody  that  bought  your  coats,  why  is  the  one  more  apt  to 
produce  consumer  savings  than  the  other? 

Mr.  Neal.  I  don't  think  the  point  is  that  one  is  more  apt  to  than  the 
other,  but  that  one  is  more  apt  to  be  given  if  you  are  going  to  have  a 
rule  that  requires  everybody  to  be  given  the  price  cut  if  anyone  is 
given  it.  •;,'<,. 

Mr.  PoT\-iN.  But  here,  if  I  want  to  increase  my  volume  by,  let's  say, 
50  percent  over  a  jieriod  of  tlie  next  3  or  4  years,  isn't  another  per- 
fectly logical  way  to  do  that  to  look  at  my  costs,  look  at  my  market 
projections,  and  go  out  and  sell  hard  at  a  slightly  lower  price  and  try 
to  get  slightly  larger  orders  out  of  all  my  accounts  ? 

That  is,  in  fact,  done  a  great  deal. 

Mr.  Neal.  It  may  be,  but  another  important  part  of  the  competitive 
process,  I  think,  is  the  attempt  to  increase  your  sales  by  getting  addi- 
tional customers.  And  the  way  that  that  is  so  often  done  in  the  absence 
of  artificial  constraints  is  by  chiseling  the  price  a  bit. 

Mr.  DiNGELL.  Let  me  ask  you  a  question.  Where  are  you  more  likely 
to  get  the  advantages  of  scale,  and  I  am  sure  vou  know  what  I  am 
saying,  enonnous  productions,  by  afi'ording  a  secret  under-the-counter 
cut  in  price  to,  let  us  say,  INIacy's  or  something  like  it  in  every  city,  or 
to  making  the  price  subject  to  the  same  conditions  in  different  places 
as  nearly  ec{ual  as  the  economics  would  justify  and  allow? 

Mr.  Neal.  Well,  Congressman,  I  am  not  sure  I  understand  the 
C)[uestion.  I  think  v\herever  the  price  level  is  fixed,  the  firms  in  the 
industry-  will  set  their  output  at  whatever  enables  them  to  maximize 
their  profits  in  relation  to  their  price  level. 

Mr.  DiNGELL.  This  doesn't  answer  the  question.  The  question,  let 
me  repeat  it  so  tliat  we  both  understand  it.  aren't  you  most  more 
likely  to  get  large  volume  production,  the  advantages  of  large-scale 
production,  the  advantage  of  scale,  as  you  call  it,  by  having  as  many 
outlets  treated  as  nearly  equally  as  the  economics  and  the  marketing 
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conditions  would  allow  and  justify,  than  you  would  get  from  having 
a  couple  of  large  peojjle  who  in  the  framework  of  thmgs  would  get  a 
few  special  preferences  as  opposed  to  the  pygmies  in  the  marketplace? 

Mr.  Neal.  It  depends  on  which  are  the  more  efficient  distributors  of 
the  product.  You  certainly  have  more  resources  devoted  to  producing 
a  given  commodity  and  lower  prices  if  the  distribution  of  the  product 
takes  place  by  the  most  efficient  channels  available. 

Mr.  Jones.  May  I  answer  the  question,  because- 

Mr.  DiNGELL.  That  still  doesn't  answer  the  question. 

Go  ahead,  Professor. 

Mr.  Jones.  I  think  it  depends  upon  what  the  strategy  of  the  com- 
pany is.  If  your  position  is  that  for  some  reason  I  have  an  advantage 
over  my  competitors,  I  have  a  new  technical  process  which  will  permit 
lower  cost  manufacture,  or 

Mr.  DiNGELL.  Eobinson-Patman  doesn't  do  away  with  that. 

Mr.  Jones.  No.  I  am  trymg  to  respond  to  your  question  about  which 
you  would  do:  the  secret  price  concession  or  the  across-the-board  cut? 
If  you  conceive  of  yourself,  because  of  a  very  popular  trademark  or 
because  of  a  better  production  force  or  because  of  better  geographical 
location,  to  have  an  advantage  over  your  competitors  so  that  they 
cannot  really  match  you,  the  best  strategy  would  be  to  make  an  across- 
the-board  cut  and  capture  as  much  of  the  market  as  you  could. 

On  the  other  hand,  if  you  looked  at  yourself  as  being  in  roughly  the 
same  position  as  your  competitors,  so  that  anything  you  could  do,  they 
could  do  also,  an  across-the-board  cut  wouldn't  give  you  very  much 
because  it  would  be  promptly  matched  by  everybody  else,  and  you 
would  all  be  selling,  roughly,  the  same  volume  as  before,  only  now  you 
would  be  selling  at  a  lower  price. 

The  advantage  in  the  second  kind  of  situation  when  vou  have  a 
small  number  of  competitors,  all  roughly  the  same,  is  that  by  giving  a 
secret  price  concession,  you  can  hope  that,  for  a  while,  at  least,  your 
competitors  will  not  get  wind  of  it  and  it  will  not  be  matched,  and 
you  will  have  picked  up  additional  business  without  driving  the  general 
market  price  down. 

So  that  whether  you  use  an  across-the-board  price  cut  or  a  secret 
price  concession  as  a  strategic  device  depends  in  part  on  how  the  com- 
pany views  itself  in  relationship  to  its  competitors. 

Mr.  DiNGELL.  I  am  talking  about  the  consumer. 

Mr.  PoTviN.  Mr.  Chairman,  that  is,  of  course,  not  how  it  hap])ens, 
Professor.  I  said  overcoats  for  a  reason — the  garment  industry.  That 
is  going  to  happen  in  one  or  two  ways.  Either  those  buyers  are  going 
to  come  into  New  York  and  place  orders  while  they  are  there  or 
else  you  have  salesmen  go  out  and  hit  it.  It  doesn't  matter. 

It  just  changes  the  locale  for  the  transaction.  The  salesman  says  "I 
have  this  really  great  coat.  Our  prices  are  doAvn  5  percent.  Tliat  is 
the  l)est  buy  in  the  industry  today.  Place  your  order."  And  he  is  going 
to  get  that  order  or  not.  There  is  that  year's  production  and  it  is  up. 

Mr.  Jones.  Right. 

Mr.  PoTA'iN.  And  you  play  it  a  year  at  a  time. 

Mr.  Jones.  Sure. 

Mr.  PoTviN.  And  the  reason  that  you  are  betting  that  you  can  take 
a  little  less  profit  per  item  and  sell  more  items  is  because,  as  you  pointed 
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out  earlier,  Americans  are  competitive  by  nature.  They  really  do  be- 
lieve they  can  do  it  better. 

Mr.  Jones.  The  garment  industry,  though,  is  a  verj^  disorganized 
kind  of  mdustry,  so  that  a  lot  of  negotiatnig  can  occur  between  the 
various  sellers  and  buyers.  Quite  different  than  industries  in  which 
you  are  selling  fungible  products  at  across-the-board  prices. 

Mr.  Po-nix.  True.  I  don't  say  that  is  a  perfectly  representative 

example. 

Mr.  Jones.  The  garment  industry,  I  think,  is  a  perfect  example  of 
the  kind  of  price  haggling  that  I  think  is  beneficial  to  consumers— 
which  may  lead  to  the  kind  of  sporadic  price  differentials — that  you 
happen  to  strike  a  better  bargain  with  X  than  with  Y,  because  one  of 
them  was  just  a  l^etter  bargainer  than  the  other  one. 

I  don't  see  any  reason  to  impute  all  sorts  of  evil  efl'ects  to  that 
difference  of  price. 

Mr.  Neal.  I  suppose  nearly  everyone  is  inclined  to  cite  some  par- 
ticular bit  of  empirical  evidence  that  he  has  and  one  may  question 
what  all  that  is  w^orth.  Congressman  Dingell  referred  to  his  father 
and  I  thouglit  perhaps  I  could  take  license  from  that  to  make  a 
reference  to  my  own  personal  experience. 

My  father  was  a  small  businessman,  I  think  within  any  scope  of 
thatdefinition  tliat  this  connnittee  would  employ,  engaged  in  a  man- 
facturing  industry  w^iich  historically  has  been  ridden  with  efforts 
at  price  fixing,  cartelization.  He  was  an  independent  sort  of  fellow  who 
always  tried  to  go  his  own  way  and  make  his  business,  which  was  a 
rather  small  factor  in  the  industi*;^',  survive  without  playing  the  game 
with  the  other  fellows. 

And  if  there  was  one  thing  tliat  was  a  constant  source  of  irritation 
to  him,  and  I  remember  this  well  from  days  long  before  I  studied  these 
matters,  it  was  the  Kobinson-Patman  Act  because  Avhenever  he  foiuid 
himself  trying  to  increase  the  company's  sales  that  month,  by  making 
a  specially  attractive  price  to  some  customer  he  could  get,  he  had  to 
wori-y  about  the  provisions  of  the  act,  the  Federal  Trade  Connnission, 
his  competitors  reporting  on  him,  treble  damage  actions,  and  so  on. 

So  I  think  it  is  somewhat  of  a  distortion,  I  suspect  it  is  somewhat  of 
a  distortion,  to  think  that  the  Robinson-Patman  Act  operates  only 
for  the  benefit  of  small  businessmen  and  is  not  to  a  great  many  of 
them  a  handicap. 

I  was  struck  by  the  fact  that  Mr.  Gulan,  the  only  one  of  the  witnesses 
who  testified  while  I  was  here  who  didn't  represent  some  particular 
categoi-y  of  small  businessmen  like  retail  drugists  and  wholesalers, 
reported  that  the  data  from  their  questionnaires  they  liad  so  far  re- 
ceived, if  I  heard  him  rightly,  indicated  that  one  in  five  felt  they 
had  a  strong  stake  in  the  Robinson-Patman  Act. 

And  I  think  the  committee  should  consider  and  give  serious  thouglit 
to  whether  the  Robinson-Patman  Act  does  not  also,  in  addition  to 
having  adverse  effects  on  consumers,  have  adverse  effects  on  a  lot  of 
small  businessmen  who  haven't  been  heard  from. 

In  my  father's  description,  the  Robinson-Patman  Act  was  always 
referred  to  as  "the  damnable  Robinson-Patman  Act,"  so  I  know  it 
was  a  strong  source  of  iiTitation. 

Mr.  Dingell.  I  have  the  feeling  that  you  want  me  to  walk  away 
from  this  meeting  with  the  impression  tluit  one  of  the  great  virtues 
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in  the  American  competitive  scene  is  that  the  repeal  of  Robinson- 
Patman  would  restore  to  the  American  commercial  scene  the  privilege 
of  making  imder-the-table  deals  and  preferring  one  competitor  over 
another,  and  preferring  big  competitors  over  small  competitors, 

Mr.  Neal.  Of  course,  the  idea  that  everybody  should  be  charged  the 
same  price  no  matter  what  is  of  relatively  recent  origin,  I  think.  It 
used  to  be  in  all  kinds  of  commercial  contexts,  even  retail  stores,  I 
think,  that  haggling  between  the  merchant  and  the  customer  was  a 
normal  thing. 

Mr.  DiNGELL.  I  am  aware  that  is  unique,  but  what  I  am  talking 
about  is,  am  I  to  walk  away  from  here  with  the  impression  that  under- 
the-table  deals,  where  the  big  can  get  special  treatment,  special  prefer- 
ence, is  something  that  you  two  gentlemen  would  advocate  ? 

Mr.  Neali.  I  wouldn't  say  "big",  the  big  or  the  small.  The  essential 
thing  in  the  process  is  that  the  seller  should  be  able  to  vary  his  price 
depending  on  what  is  necessary  to  get  the  business. 

Mr.  CoNTE.  Will  you  yield  there,  Mr.  Chairman  ? 

Mr.  DiNGELL.  Let  me  just  ask  one  question.  Then  I  will  be  more 
than  pleased  to. 

Does  the  Robinson-Patman  Act  deny  a  fellow  the  right  to  vary  his 
prices  to  get  business  i 

Mr.  Neal.  It  inhibits  him. 

Mr.  DixGELL.  It  enables  him  to  engage  in  good  faith  meeting  of 
competition.  There  is  a  special  provision. 

]Mr.  Neal.  Only  if  he  knows  a  lot  about  his  competitor's  business 
and  knows  that  his  competitor's  price  he  is  meeting  is  a  lawful  price 
under  the  act,  whatever  tliat  may  turn  out  to  be,  and  it  does  not  permit 
him  to  charge  a  lower  price  but  only  the  same  price  his  competitor  is 
charging,  and  some  courts  have  said  it  only  entitles  him  to  hold  liLs 
own  customers  and  not  get  any  new  ones. 

Mr.  DiNGELL.  Isn't  that  a  part  of  being  a  sharp  businessman  ? 

Mr.  Neal.  What? 

Mr.  DiNGELL.  Isn't  that  what  a  reaUy  sharp  competitor  does  ?  Doesn't 
he  know  these  things  ?  Isn't  that  part  of  being  a  sharp,  hard-drivmg 
competitor  ? 

Mr.  Neal.  To  know  his  competitor's  costs  ? 

Mr.  DiNGELL.  Well,  to  know  as  much  about  his  competitor's  busi- 
ness almost  as  he  knows  about  his  own. 

Mr.  Neal.  It  was  the  exchange  of  this  kind  of  information 

jNIr.  DixGELL.  I  am  not  talking  about  exchanging  information,  but 
I  am  talking  about  a  good  smart  businessman  doing  what  his  competi- 
tor is  doing,  knowing  his  competitor's  supplier  and  supply,  knowing 
the  market  price,  knowing  labor  costs,  being  able  to  compute  shipping 
costs,  and  all  the  other  variables  that  go  into  the  business.  This  is 

jSIr.  Neal.  I  would  respectfully  suggest  that  it  is  difficult 
enough 

Mr.  Jones.  This  has  been  done- 


Mr.  Neal  (continuing).  To  know  such  information  about  his  own 
business,  let  alone  about  his  competitor's  business. 

Mr.  CoNTE.  The  only  tiling  that  hit  me  there  in  the  colloquy  was 
that  the  big  business  gets  the  break  anyway  because  under  the  Robin- 
son-Patman Act  he  can  buy  in  great  volumes  and  he  will  get  these 
goods  at  a  lower  price  in  any  case.  The  Robinson-Patman  Act  wouldn't 
prevent  that,  isn't  that  so  ? 
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Mr.  Jones.  Again,  it  inhibits  him  because  it  is  true  that  to  the  ex- 
tent that  you  can  justify  price  diii'erences  by  cost  dilierences,  you  may 
hiwfuUy  charge  di  tie  rent  prices. 

Mr.  CoNTE,  That  is  right.  So 

Mr.  Jones.  Sometimes  it  is  rather  easy  to  prove. 

Mr.  CoNTE.  So  it  woukl  follow  that  he  can  buy  in  great  volumes  and 
he  will  get  it  at  a  lower  price  than  the  smaller  businessman  in  any  case. 

Mr.  Jones.  Again,  it  depends  on  the  ease  or  difficulty  of  proving 
that  the  large  volume  purchases  result  in  savings  for  the  seller.  Some- 
times that  is  easy  to  prove.  Sometimes  it  is  very  difficult  to  prove.  It 
depends  on  the  nature  of  the  saving.  And  you  get  all  sorts  of  arbitrary 
distinctions. 

For  example,  if  you  need  a  warehouse  in  order  to  serve  small  buyers 
and  you  don't  need  the  warehouse  in  order  to  serve  large  buyers,  the 
presence  or  absence  of  that  warehouse  would  seem  to  be  a  legitimate 
saving.  If  you  happen  to  lease  the  warehouse  from  somebody  else, 
then  the  rental  payments  on  the  warehouse  are  a  proper  item  to  take 
into  account  in  computing  cost  savings  and  a  price  difierential  to  the 
favored  customer. 

On  the  other  hand,  if  you  happen  to  own  the  warehouse  rather  than 
lease  it,  you  are  not  permitted  to  take  into  accomit  the  investment  that 
you  have  in  that  warehouse  and  what  the  return  on  that  investment 
would  yield.  The  cost  justification  provisions  of  the  act  are  just  riddled 
with  all  sorts  of  inconsistencies. 

Mr.  CoNTE.  I  didn't  realize  that.  Under  the  act,  you  would  have  to 
prove  that  there  was  a  savings. 

Mr.  Jones.  Out-of-pocket  costs,  savings  in  out-of-pocket  costs. 

Mr.  ]S"eal.  You  not  only  have  to  prove  it  but  you  have  to  prove  it 
with  great  precision  under  the  act  and  prove  the  whole  amount  of  it, 
and  actually  the  kind  of  evidence  that  is  needed  for  that  is  available 
only  to  a  business  that  is  able  to  have  a  pretty  sophisticated  and  lar^e 
cost-accounting  department,  and  this  is  another  reason  it  makes  it 
something  of  a  handicap,  I  would  think,  to  a  good  many  medium-sized 
and  small  businesses  viewed  as  sellers  and  not  simply  as  buyers. 

Mr.  CoNTE.  Mr.  Chairman,  the  hour  is  late  and  I  am  not  gomg  to 
ask  any  questions  at  this  time.  I  would  like  to  have  the  record  show 
that  both  of  these  gentlemen  here  have  made  an  outstanding  presenta- 
tion here  today.  They  have  made  a  lot  of  commonsense,  I  think,  that 
is  kind  of  hard  to  argue  against. 

I  want  to  commend  both  of  you. 

Mr.  Xeal.  Thank  you. 

Mr.  Jones.  Thank  you,  sir. 

Mr.  Dingell.  Mr.  Potvin. 

Mr.  PoT\^iN.  Briefly,  first  of  all,  there  are  many  forms  of  discrimi- 
nation that  small  businessmen  undergo  that  certainly  the  Congress  has 
not  attempted,  nor  probably  could  attempt  to  prevent,  such  as  discrimi- 
nation through  more  liberal  extension  of  credit,  access  to  scarce  goods, 
speedier  delivery,  that  type  of  thing,  and  large  businesses  quite  regu- 
larly, one  suspects,  receive  this  type  of  preferential  treatment. 

Now,  again,  on  secret  price  cuts,  you  made  the  remark.  Dean  Neal, 
they  could  be  given  to  large  or  small  alike.  I  was  pleased  to  note  that  the 
only  economist  whom  T  noticed  as  quoted  in  your  report  was  Professor 
Stigler.  The  reason  for  my  more  or  less  uncontained  joy  on  that  point 
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was  that  Professor  Stigler  in  his  book,  "The  Organization  of  Indus- 
try", on  page  44  makes  a  point  quite  clearly  that  secret  price  cuts  from 
one  of  these  concentrated  industries  that  you  have  shown  such  concern 
about,  will  be  given  only  to  the  largest  firms.  Oligopolistic  price  fixing 
will  often  be  effective  against  small  buyers  even  when  it  is  ineffective 
against  large  buyers.  He  also  states  an  oligopoly  will  not  consider 
making  secret  price  cuts  to  buyers  whose  purchase  is  far  below  a  cer- 
tain size  relative  to  his  aggregate  sales. 

Thus  secret  cuts  are  going  to  be  given  just  to  large  customers,  not 
small,  and  if  you  encourage  this  practice  you  are  going  to  throw  gaso- 
line on  just  the  type  of  rather  dramatic  U-shaped  curve  you  have  there 
where  the  smallest  are  falling  off  rapidly  and  the  largest  are  going  up 
rapidly  in  market  share.  Is  that  not  true  ? 

Mr.  Jones.  When  you  were  referring  to  grocery  stores  as  indicative 
of  the  economy  as  a  whole,  the  ones  on  the  left,  the  single-unit  finns,  I 
would  imagine  include  fimis  with  rather  limited  lines. 

Mr.  PoTviN.  Some  large,  some  small. 

Mr.  Jones.  Whereas  the  chains  tend  to  be  rather  broad-line  stores. 
In  other  words,  you  may  eliminate  a  butcher,  a  baker,  a  vegetable 
store,  a  grocery  store 

Mr.  PoTviN.  No,  sir.  Specialty  shops  are  not  included. 

Mr.  Jones.  And  all  sorts  of  things,  and  they  all  get  combined  under 
one  roof,  you  don't  have  any  less  competition. 

Mr.  PoTviN.  No.  Census  tells  us  these  are  all  broad-line  grocery 
stores,  but,  do  you  agree  with  Professor  Stigler's  theorem  ? 

Mr.  Jones.  I  think  it  is  much  more  likely  that  an  under-the-counter 
price  concession  from  an  oligopoly  firm  will  be  given  to  a  large  buyer 
than  to  a  small  buyer.  However,  I  also  believe  that  the  erosion  of  the 
general  price  structure  will  follow  and  that  the  advantage  that  the 
large  buyer  will  gain  from  the  secret  price  concession  will  be  a  tem- 
porary one,  that  the  price  structure  will  be  brought  down  as  a  result  of 
such  concessions,  and  the  advantages  to  consumers  of  the  lower  price 
structure  is  more  important  than  the  temporary  advantage  that  the 
large  buyer  might  gain  as  a  result  of  the  initial  secret  price  concession. 

Mr.  Oden.  Discussing  the  savings  that  consumers  would  theoreti- 
cally gain  by  the  repeal  of  the  Robinson-Patman  Act,  I  would  like  to 
ask  you.  Professor  Jones,  if  you  received  any  empirical  data  during 
your  study  dealing  with  the  total  source  purchaser,  which  is  not  cov- 
ered by  the  Robinson-Patman  Act  in  any — ^total  source  purchase.  I 
am  talking  about  a  large  buyer  buying  100  percent  of  some  manufac- 
turer's product. 

Did  3^ou  find  any  indication  that  the  consumers  were  saving  in  situ- 
ations like  that  where  the  Robinson-Patman  Act  does  not  apply  ? 

Mr.  Jones.  No.  We  didn't  have  any  data  on  that  and  I  must  say  that 
one  of  the  great  difficulties  about  the  Robinson-Patman  Act  is  the 
points  that  have  been  made  by  counsel  and  others,  that  the  act  as  it  is 
presently  written  has  such  arbitrary  restrictions  on  its  coverage  that 
it  is  often  possible  to  get  around  it  by  doing  the  same  thing  in  a  differ- 
ent way. 

Also  I  am  not  completely  isolated.  I  do  mingle  with  businessmen 
occasionally,  on  airplanes  if  nothing  else.  I  do  have  the  impression 
that  the  act,  while  it  is  an  inhibiting  force,  is  also  probably  one  of  the 
most  widely  violated  laws  in  tlie  United  States,  at  least  widely  violated 
as  mterpreted  by  the  Federal  Trade  Commission. 
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So  that  it  would  be  very  difficult,  because  of  the  arbitrary  limita- 
tions on  the  act,  and  because  of  a  pattern  of  widesj^read  violations,. 
to  make  a  very  definite  estimate  as  to  the  extent  to  which  consumers 
would  save. 

But  we  do  know  that  the  more  competitive  a  market,  the  lower 
the  price  in  that  market  for  consumers,  and  we  do  know  that  the 
instances  in  which  we  have  attempted  to  make  changes,  cases  like  the 
Utah  Pie  case  and  some  of  these  advisory  opinions  that  I  have  read 
to  you,  seem,  to  me  obvious  cases  where  consumers  are  being  forced 
to  pay  higher  prices  in  order  to  achieve  compliance  with  the  Robinson- 
Patman  Act. 

Mr.  Oden.  Under  Utah  Pie^  you  said  the  consiuners  are  paying 
higher  prices  because  of  compliance.  Yet  tlie  facts  surrounding  the 
basis  for  bringing  the  Utah  Pie  case  would  fit  into  your  revised 
change  in  sections  (b)  (2)  and  (3)  requiring  that  the  discrimination 
imminently  threatens  to  eliminate  from  a  limited  area  one  or  more 
competitors. 

Mr.  Jones.  That  is  right.  The  Utah  Pie  case  would  be  one  in  which 
(b)  (3)  would  be  the  section  that  you  would  seek  to  apply,  and  in 
attempting  to  apply  it  to  Utah  Pie^  you  would  find  that  there  was 
no  danger  of  any  competitor  being  eliminate  from  the  market  and 
the  price  discriminations  in  that  case,  therefore,  were  lawful. 

Mr.  Oden.  That  brings  me  to  my  second  question.  The  way  I  read 
(b)  (2)  and  (3),  assuming  all  your  criteria  are  met,  and  that  the  loss 
of  one  competitor  would  significantly  affect  the  maintenance  of  com- 
petition in  that  area,  in  practical  terms,  sections  (b)  (2)  and  (3) 
violations  would  ever  be  brought  into  a  court  because  of  your  require- 
ment of  imminent  peril  or  doctrine  of  imminent  peril. 

Mr.  JoisTES.  Well,  many  of  the  primary  line  cases  involve  companies 
that  can  prove  imminent  peril.  Indeed,  this  was  one  of  the  big  differ- 
ences between  the  majority  and  the  dissenting  opinions  in  Utah  Pie. 
Many  of  the  precedents  involved  companies  that  could  establish  that 
they  were  having  a  difficult  time  surviving. 

Mr.  Oden.  But,  did  they  use  the  standard  substantial  injury  to  com- 
petition or  imminent  peril  or  imminently  threatens  to  eliminate? 

Mr.  Jones.  I  think  either  standard  would  be  satisfied  by  the  facts. 

Mr.  Obex.  There  is  a  difference  between  substantial  injury  to  com- 
petition and  imminent  peril  or  elimination.  The  way  I  read  that 

Mr.  Jones.  Imminent  peril  of  elimination  is  simply  one  way  of 
substantially  injuring  competition. 

Mr.  Oden.  Wouldn't  you  say  the  wording  "imminently  threatens 
to  eliminate"'  would  be  stronger  than  "substantially  injuring  com- 
petition" ? 

Mr.  Jones.  In  an  abstract  sense,  perhaps  not,  but  as  the  Federal 
Trade  Commission  has  interpreted  the  words,  relating  to  "injury  to 
competition"  and  the  way  the  Supreme  Court  has  interpreted  those 
words,  I  think  it  is  necessary  to  state  the  proposition  in  different  terms. 

Mr.  Odfx.  My  question  appears  to  be  obvious.  From  applying  your 
wording  and  assuming  that  the  FTC  and  the  Supreme  Court  applied 
this  standard  the  way  you  would  like  to  see  them  do  it,  I  can't  under- 
stand how  any  competitor  would  still  be  in  business  at  the  time  the 
suit  would  be  brouglit. 

36-13S— 69— pt.  1 10 


142 

Mr.  Jones.  I  just  differ  with  you  on  tlie  facts,  I  think  that  most 
primary  line  cases  in  which  a  plaintiff  is  urging  that  a  price  discrim- 
ination is  hurting  him  involve  cases  which  could  very  well  fit  under 
this  standard.  jSIost  of  the  precedents  in  this  field,  most  of  the  cases 
before  Utah  Pie^  involved  firms  who  could  make  a  good  showing 
on  the  proposition  that  they  were  in  dire  peril. 

Mr.  Oden.  I'm  sorry,  Professor  Jones.  The  fact  is  that  it  takes  sev- 
eral years,  probably  a  minimum  of  5,  in  order  for  a  suit  to  be  carried 
through  the  courts  to  the  Supreme  Court,  and  I  can't  imagine  circum- 
stances from  the  time  that  the  complaint  is  first  brought  to  the  FTC, 
or^in  the  case  of  the  Justice  Department  if  they  ever  decide  to  enforce 
the  Robinson-Patman  Act,  until  the  time  that  the  complaint  is  issued 
and  the  matter  adjudicated,  that  anyone  imminently  threatened  to  be 
eliminated  from  the  competition  would  still  be  actively  engaged  in 
competition. 

Mr.  Jones.  Well,  the  problem  may  be  one  of  foresight  but  there 
is  no  question  that  the  Utah  Pie  case,  there  was  no  such  evidence.  You 
may  have  to  start  early  in  your  processing.  But  I  might  remind  you 
that  the  way  in  which  cases  are  decided  is  sort  of  like  a  pyramid.  At 
the  bottom  you  have  a  very  large  number  of  cases  that  are  disposed  of 
very  quickly  by  informal  methods. 

As  you  go  up  the  pyramid,  you  will  find  fewer  and  fewer  cases  that 
are  decided  by  formal  methods,  and  still  fewer  cases  that  are  appealed 
to  the  Court  of  Appeals,  and  very  few  cases  going  up  to  the  Supreme 
Court. 

So,  while  it  is  true  if  the  case  goes  a  full  route,  it  takes  a  long  time, 
the  fact  is  that  the  great  bulk  of  cases  do  not  get  decided  at  the  bottom 
of  the  pyramid,  not  the  top,  in  a  relatively  short 

Mr.  DiNGELL.  I  have  a  case,  Perkins  v.  Standard  Oil  of  Califor- 
nia^ certiorari  to  the  United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, decided  June  16,  1969.  The  case  involved  injuries  alleged,  and  I 
am  now  reading  from  the  opinion — "alleged  to  have  resulted  from 
Standard's  price  discriminations  in  the  sale  of  gasoline  and  oil  during 
a  period  over  2  years  from  1955  to  1957." 

This  is  a  difference  as  I  noted  in  the  calendar  of  between  12  and 
14  years. 

Mr.  Jones.  You  get  those  cases 

Mr.  DiNGELL.  This  is  not  unusual,  and  this  case  was  decided  and  it 
conceivably  could  have  gone  back  to  begin  its  travels  through  the  Court 
all  over  again. 

Mr.  JoNES.  Well,  without  knowing  the  details — I  am  familiar  with 
the  Perkins  case  in  a  general  way,  but  without  knowing  the  details  of 
why  it  took  this  long — it  may  be  difficult  to  generalize. 

Mr.  DiNGELL.  Imminent  peril  followed  by  14  years  of  litigation 
doesn't  offer  a  fellow  A^ery  good  hope  for  salvation,  does  it  ? 

Mr.  Neal.  Neither  does  the  present  act.  really,  in  terms  of  the  time 
lag.  There  always  is  a  time  lag  and  I  suppose  that  if  the  Act  offers  any 
help,  it  is  just  by  making  it  possible  to  initiate  an  action. 

Mr.  Oden.  No.  The  point  is  that  under  the  test  now  being  applied, 
substantial  injury  to  competition,  the  competitor  could  still  be  in  busi- 
ness by  the  time  the  suit  is  brought  or  when  it  is  settled.  Under  this 
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test,  like  Professor  Jones  just  said,  the  competitor  would  have  to  antic- 
ipate in  advance  whether  he  is  going:  to  be  immhiently  threatened. 

Mr.  Neal.  He  might  be  in  business  under  the  test,  but  might  not  be 
under  the  circumstances,  if  it  is  really  true  that  this  kind  of  circum- 
stance occurs. 

Mr.  Oden.  Under  your  proposed  section  (b)  (2)  and  (3),  consider- 
mg  the  judicial  lag  involved,  even  if  the  case  is  settled  out  of  court, 
I  can't  imagine  any  case  where  any  competitor  would  ever  be  able  to 
remain  in  business  if  your  amended  Robinson-Patman  Act  was  applied. 

Mr.  Xeal.  I  tind  it  hard  to  imagine  any  case  where  a  competitor 
would  be  kept  in  business  if  he  had  to  get  his  Kobinson-Patman  case 
finally  decided  before  the  price  discrimination  stopped.  So  I  don't 
really  see  any  difference  in 

Mr.  Jones.  The  real  remedy  is  going  to  be  treble  damages  in  either 
case. 

Mr.  Neal.  Which  will  give  him  a  veiy  good  return  on  his  investment. 

Mr.  DiNGELL.  I  would  like  to  ask  you  gentlemen,  the  thesis  that  you 
make  is  that  under-the-table  price  discriminations  are  going  to  benefit 
consumers.  Am  I  correct  ?  This  is  based  on 

Mr.  Neal.  I  would  prefer  to  say  sporadic  price  discriminations.  It 
seems  to  me  in  all  of  these  discussions  it  is  desirable  to  tiy  to  avoid  the 
emotion-laden  words  as  much  as  possible. 

Mr.  DiNGELL.  Regardless  of  whether  or  not  they  are  sporatic  or 
occasional  or  whether  they  are  the  regular  thing,  my  personal  experi- 
ence with  big  business  would  lead  me  to  believe  that  would  be  the 
regular  course  of  events.  In  fact,  John  Rockefeller  made  his  millions 
in  large  part  by  mider-the-table  price  discriminations,  rebates,  that  sort 
of  thing. 

This  was  the  key  to  his  success.  Read  some  of  the  antitrust  cases  that 
deal  with  that  point. 

But  I  am  curious  to  know,  do  you  have  any  evidence  that  would  lead 
us  to  believe  that  those  price  discriminations  would  pass  through  to 
the  consumer  or  would  they  stay  in  the  pocket  like  they  did  in  the 
pocket  of  old  John  Rockefeller  ? 

Mr.  Neal.  That  depends  on  whether  you  have  competitive  industry 
at  the  successive  levels,  and  I  suppose  if  there  is  one  thing  we  know 
about  distribution  in  this  country,  it  is  that  it  is  pretty  highly 
competitive. 

Mr.  DiNGELL.  I  am  curious  to  know,  though,  whether  the  competi- 
tion would  be  such  as  to  force  this  to  flow  through  or  whether  it  would 
wind  up  m  the  statement  at  the  end  of  the  years  in  the  corporation's 
getting  rebates  and  in  the  bonuses  that  went,  year  end,  and  salaries  that 
went  to  the  executives  who  were  exacting  these  things. 

Mr.  Neal.  It  can't  if  it  is  a  competitive  industry. 

Mr.  DiNGELL.  I  am  very  suspicious  on  these  matters. 

Mr.  Neal.  It  depends  on  whether  you  are  assuming  monopoly  or 
assuming  competition.  If  the  recipient  on  the  price  reduction  is  in  busi- 
ness under  conditions  of  competition,  why,  of  course,  the  price  reduc- 
tion has  to  be  passed  on.  If  he  is  a  monopolist,  then  you  have  got  a 
monopoly  problem  anyway. 

Mr.  DiNGELL.  Let's  take  the  Blair  figures.  I  had  those  brought  up  to 
date  once  in  connection  with  a  fair  trade  hearing  taking  place  in 
another  committee.  It  is  my  experience  that  in  most  instances  some- 
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where  between  four  and  12  firms  will  manufacture  and  control  the' 
supply  of  about  88  to  100  percent  of  the  commodities  that  are  marketed 
m  our  societ}-. 

Mr.  Jones.  I  don'  think  that  is  right. 

Mr.  DiNGELL.  Well,  it  was  done  for  me  by  the  Department  of  Justice 
and  I  would  guess  that  they  might  know  something  about  these 
mattei-s. 

Mr.  JoxEs.  The  latest  data  that  I  have  seen — unfortunately,  I  don't 
have  the  documents  with  me — but  the  latest  data  that  I  have  seen  indi- 
cated that — first,  of  all,  the  only  area  that  they  have  information  on  is 
manufacturing,  which  is,  of  course,  not  the  whole  economy ;  and  in  the 
case  of  manufacturing,  the  industries  in  which  four  firms  or  less  pro- 
duce 50  percent  or  more  of  the  output 

Mr.  DixGELL.  I  said  between  four  and  12. 

Mr.  JoxES.  You  said  the  whole  output  and  I  am  talking  alx)ut  50 
percent  of  the  output.  Very  rough  standards  of  when  an  industry 
is  concentrated. 

Mr.  DiNGELL.  Jjet  me  repeat  the  question.  I  am  not  sure  you  quite 
understood  what  I  said.  I  said  that  somewhere  around  88  to  100  per- 
cent of  any  given  commodity  is  produced  in  our  society  by  between 
four  and  12  firms,  in  almost  every  instance.  Whether  you  are  talking 
steel,  asbestos,  xylophones,  or  automobiles  or  oil,  or  whatever  you 
want  to  take. 

Mr.  Jones.  Well,  let  me  explain  the  reason  why  I  think  that  is 
unlikely.  The  latest  data  with  which  I  worked  indicated  that  the 
number  of  industries  in  which  the  four  largest  firms  control  50 

Mr.  DiNGELL.  I  said  between  four  and  12. 

Mr.  JoisTES.  If  I  may  complete  my  reasoning,  Mr.  Chairman — in 
which  the  four  largest  firms  control  50  percent  or  more  of  the  output, 
added  up  to  about  35  percent  of  manufacturing. 

Now,  it  is  possible  to  have  an  industry  in  which  the  12  largest 
firms  control  100  percent  of  manufacturing  and  the  four  largest  firms 
control  less  than  50  percent,  but  that  is  a  very  unlikely  industrial 
configuration  because  the  usual  pattern  is  to  have  a  number  of  larger 
firms  and  then  sort  of  trailmg  off,  sort  of  like  having  half  of  a  bell- 
shaped  curve,  so  that  if  you  were  to  tell  me  this  is  an  industry  in 
which  12  firms  control  100  percent  of  the  output,  I  would  be  very 
surprised  if  the  top  four  firms  did  not  control  50  percent. 

So  that  I  am  a  little  puzzled  by  this  data. 

Mr.  DiNGELL.  Well,  I  have  lived  with  these  figures  for  a  number 
of  years. 

Any  further  questions  ? 

Gentlemen,  we  are  grateful  to  you.  You  have  been  very  helpful  to 
the  committee  and  we  appreciate  your  presence  and  the  great  care 
that  you  went  to  to  inform  the  committee  as  to  your  views. 

The  committtee  does  wish  to  commend  you  for  the  care  with  which 
you  have  assisted  this  committee  in  its  deliberations,  and  the  Chair 
wishes  to  express  to  you  our  thanks. 

Mr.  Neal.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  If  there  is  no  further  business  to  come  before  the 
committeee,  the  committee  will  stand  adjourned  until  10  o'clock  to- 
morrow morning. 

(Whereupon,  at  6:10  p.m.,  October  7,  1969,  the  subcomittee  re- 
cessed, to  reconvene  at  10  a.m.,  on  Wednesday,  October  8,  1969.) 
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House  of  Representatives, 
Special  Subcommittee  on  Small  Business 

AND  THE  Robinson- Patm AN  Act  of  the 

Select  Committee  on  Small  Business, 

Washington^  D.O. 
The  subcommittee  met,  pursuant  to  recess,  at  10:06  a.m.,  in  room 
'2359,  Raybum  House  Office  Building,  Hon.  Neal  Smith  presiding. 
Present :  Representatives  Smith,  Conte,  and  Horton. 
Also  Present :  Representatives  Kluczynski  and  Hungate  of  the  full 
committee;   Gregg  Potvin,  general  counsel;  T.  J.  Oden,  counsel; 
Myrtle    Ruth    Foutch,    clerk ;  and    Fred    M.    Wertheimer,  minority 
counsel. 
Mr.  Smith.  The  meeting  will  come  to  order 

The  first  witness  today  is  Prof.  George  Stigler  from  the  University 

of  Chicago  who  is  a  witness  by  virtue  of  the  fact  that  he  headed  a 

Presidential  task  force  which  made  a  report,  which,  among  otlier 

things,  covered  to  some  extent  a  critique  on  the  Robinson-Patman  Act. 

Professor  Stigler,  do  you  have  a  statement  ? 

TESTIMONY  OF  GEORGE  J.  STIGLER,  PRC^FESSOR  OF  ECONOMICS, 

UNIVERSITY  OF  CHICAGO 

Mr,  Stigler,  I  have  a  brief  statement  which  has  been  handed  out 
but  wliich  I  will  be  glad  to  read  if  that  is  appropriate. 

Mr.  Smith.  That  would  be  fine. 

Mr.  Stigler.  I  am  a  Professor  of  Economics  in  the  Graduate  School 
of  Business  in  the  Department  of  Economics  at  the  University  of 
Chicago.  I  served  as  the  chairman  of  President  Nixon's  Task  Force 
on  Productivity  and  Competition,  and  that  is  why  I  am  here  today. 
The  task  force  consisted  of  two  businessmen,  three  professors  of  law, 
one  of  whom.  Prof.  Richard  Posner,  is  here  today,  and  four  professors 
of  economics.  Its  report  has  not  yet  been  officially  released  by  the 
Department  of  Justice  so  far  as  I  know,  although  it  has  been  published 
in  several  places.  The  group  should  be  viewed  as  only  one  private 
group  which  made  certain  limited  recommendations  with  respect  to 
American  antitrust  policy. 

Our  report  devoted  very  little  attention  to  the  Robinson-Patman 
Act,  but  that  little  attention  was  fairly  critical.  Other  members  of  the 
task  force  may  have  had  other  reasons  for  their  critical  posture ;  mine 
is  as  follows. 

Price  discrimination  that  is  genuine,  with  a  price  structure  which 
is  substantially  indefensible  on  cost  grounds,  is  evidence  of  monopoly 
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and  monopoly  is  an  inefficient  and  objectionable  form  of  economic 
organization.  The  Robinson-Patman  Act  is  right  in  opposing  price 
discrimination  bnt  errs  in  its  method  of  attack. 

First,  it  defines  price  discrimination  improperly,  and  in  particular 
identifies  it  with  price  differences,  so  it  attacks  desirable  price  structures 
as  well  as  undesirable  ones. 

Second,  it  attacks  one  expression  of  monopoly  power  but  leaves  the 
monopoly  power  itself  undisturbed,  and  still  operative. 

And  third,  it  fosters  collusive  and  anticompetitive  practices,  and 
protects  obsolete  and  inefficient  types  of  business. 

Primarily  for  these  reasons  the  Robinson-Patman  Act  is  opposed 
by  virtually  all  economists.  I  hope  the  subcommittee  will  reflect  upon 
the  fact  that  if  all  the  prominent  economists  in  favor  of  the  Robinson- 
Patman  Act  were  put  in  a  Volkswagen,  there  would  still  be  room  for  a 
portly  chauffeur. 

My  own  goal  is  a  comj^etitive  economy,  whether  populated  with 
large  or  small  businesses.  If  this  subcommittee  wishes  to  foster  small 
business,  it  would  do  well  to  look  at  the  governmental  policies  which 
have  hamstrung  small  business  in  its  areas  of  natural  advantage.  The 
Interstate  Commerce  Commission,  to  cite  one  important  example, 
has  done  more  to  hamper  and  curtail  small  business  by  its  deplorable 
regulations  on  motor  trucking  than  five  Robinson-Patman  Acts  could 
do  to  protect  small  business.  This  subconunittee  will  make  a  signal 
contribution  to  small  business  in  America  if  it  makes  a  systematic 
survey  of  the  anticompetitive  policies  of  tlie  regulators^  bodies. 

Mr.  Smith.  We  have  another  witness,  Richard  A.  Posner,  who  was 
also  a  member  of  the  same  task  force,  and  I  think  it  might  be  best  if 
we  hear  him  also  at  this  time  and  then  our  questions  can  be  directed 
at  either  one  or  both. 

TESTIMONY  OF  RICHARD  A.   POSNER,   PROFESSOR,  UNIVERSITY 

OF  CHICAGO  LAW  SCHOOL 

Mr.  PosxER.  Okay.  I  have  a  very  brief  statement,  also. 

I  am  a  Professor  of  Law,  at  the  University  of  Chicago  and  formerly 
an  attorney  in  the  Federal  Trade  Connnission.  I  received  that 
agency's  award  for  distinguished  service  in  1964.  As  you  know.  I 
served  as  a  member  of  President  Xixon's  Task  Force  on  Productivity 
and  Competition  and  also  as  a  member  of  the  American  Bar  Associ- 
ation's Commission  to  Study  the  Federal  Trade  Commission. 

The  task  force  report  was  hi^lilA'  critical  of  the  Robinson-Patman 
Act  and  recommended  substantial  re^dsion  coupled  with  reduction  of 
the  FTC  enforcement  efforts.  I  won't  dwell  on  the  details  of  these 
proposals  but  suggest  two  basic  reasons  why  the  act  is  so  widely,  and 
T  think  justifiably,  criticized. 

First,  although  the  act  wears  the  clothing  of  antitrust,  it  seems 
designed  rather  to  promote  than  to  prevent  monopolistic  pricing 
practices.  It  was  enacted  at  a  time  when  faith  in  competitive  markets 
was  at  its  low  point  in  this  country,  and  the  act  in  both  origin  and 
in  its  enforcement  has  been  an  example  of  protectionist  and  anticom- 
petitive legislation.  The  public  interest  is  not  served,  so  far  as  I  can 
see,  by  seeking  to  protect  food  brokers,  wholesale  grocers,  and  retail 
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druggists  against  the  competitive  inroads  of  chain  stores,  mail-order 
houses  and  other  innovations  in  distribution. 

Secondly,  the  act  is  so  badly  drafted  and  has  been  so  capriciously 
enforced  that  it  has  probably  harmed  small  business  more  than  it  has 
helped  it.  A  firm  must  incur  very  heavy  legal  and  accounting  expenses 
to  comply  with  the  act's  intricate  and  obscure  provisions,  and  this  is 
a  particular  hardship  for  the  small  firm.  Ironically,  most  of  the  re- 
spondents in  FTC  Robinson-Patman  Act  proceedings  have  been  small 
rather  than  large  firms,  and  indeed  larger  or  vertically  integrated 
firms  are  often  able  to  arrange  their  affairs  so  as  to  avoid  being  subject 
to  the  act.  Finally,  the  act  has  not  infrequently  been  used  to  strike 
down  practices  beneficial  to  the  very  groups  designed  to  be  protected 
by  it,  such  as  cooperative  buying  groups  composed  of  small  retailers. 

In  sum,  the  act  is  neither  an  antitrust  law  nor  a  boon  to  small 
business. 

In  offering  these  highly  critical  reflections  on  the  Eobinson-Patman 
Act,  I  am,  of  course,  testifying  as  an  individual,  but  I  would  venture 
to  suggest  that  nearly  all  lawyers  who  either  teach  or  j^ractice  in  the 
field  would  join  in  these  criticisms. 

Mr.  Smith.  Professor  Stigler,  in  your  item  2,  at  the  bottom,  you 
say  Robinson-Patman  is  one  expression  of  monopoly  power  but  leaves 
the  monopoly  power  itself  undisturbed,  and  still  operative. 

Of  course,  there  is  the  Sherman  Act.  You  didn't  assume  that  this 
act  was  supposed  to  do  everything  the  Sherman  Act 

Mr.  Stigler.  No,  sir.  All  I  meant  to  say  was  that  price  discrimina- 
tion cannot  exist  unless  there  is  monopoly  power.  If  you  stop  one 
expression  of  this  monopoly  power  by,  say,  a  successful  Robinson- 
Patman  Act,  you  still  leave  the  party  in  possession  of  that  monopoly 
power.  So  that  if  there  are  any  ways  he  can  use  it,  he  will  still  go  ahead 
and  use  that  monopoly  power,  perhaps  Avith  tie-in  sales  or  something 
else. 

Mr.  Smith.  But  that  is  where  the  Sherman  Act  comes  in. 

Mr.  Stigler.  If  you  were  to  destroy  his  monopoly  power,  then  there 
would  be  no  task  left  for  the  Robinson-Patman  Act  in  that  particular 
industry.  I  am  saying  you  are  dealing  with  an  important  symptom 
but  not  witli  the  caus^,  and  if  you  can  deal  with  the  cause  you  don't 
have  to  deal  with  the  symptom. 

Mr.  Smith.  Let's  take  an  example,  since  we  have  gotten  the  Sher- 
man Act  involved,  too —  let's  take  an  example  of  an  oil  company  that 
builds  an  oil  station  across  the  road  from  a  competitive  oil  company 
and  they  furnish  gasoline  to  the  operator  of  that  station  at  a  lower 
price  than  one  down  the  street  two  or  three  blocks.  Do  you  think  they 
should  do  that? 

Mr.  Stigler.  On  its  face  I  see  no  serious  harm  in  that  practice. 

Mr.  Smith.  The  harm  is  that  as  soon  as  they  run  the  fellow  out 
across  the  street,  they  may  raise  their  prices  to  an  even  higher  price 
than  it  ever  would  have  been  otherwise,  so  they  have  extended  their 
monopoly  power,  it  would  be  going  in  if  they  could.  And  they  have 
tried  to  "do  it  in  several  different  ways  through  lease-back  arrange- 
ments and  so  forth. 

Mr.  Stigler.  I  don't  know  the  facts  of  this  particular  case.  I  would 
say  that  if  I  were  running  an  oil  company,  if  I  were  Standard  Oil  of 
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IrLdiana,  I  would  not  attempt  to  drive  out  an  Enco  station  or  a  Mobil 
station  by  this  tactic  because  they  would,  of  course,  give  comparable 
■discounts  to  their  outlet.  The  predatory  competitive  practice  which 
is  what  you  are  describing  would  be  engaged  in  very  seldom  not 
because  of  any  particular  moral  misgivings  but  because  such  practices 
don't  work  and  they  are  very  costly. 

Mr.  Smith.  Well,  apparently 

Mr.  PoTViN'.  Mr.  Chairman.  Professor,  though,  is  there  not  tliis 
further  refinement.  Let  us  say  you  are  trying  to  drive  away  a  small 
private  brander  instead  of  an  Enco  station  across  the  street.  Now,  let 
me  say  parenthetically  that  I  tliink  this  is  a  terribly  important  dis- 
tinction for  other  than  structural  reasons,  and  that  is  that  private 
branders,  as  you  know,  bring  price  competition  to  the  marketplace. 
You  would  concede,  would  you  not,  Professor,  that  private  branders, 
even  the  largest,  are  rather  fragile  creatures  compared  to  the  large 
international  type  oil  companies. 

Mr.  Stigler.  T  don't  know — well,  I  am  sure  that  they  have  smaller 
assets,  if  that  will  help  the  argument  get  along. 

Mr.  PoTviN.  Yes.  So  that  they  are  more  vulnerable,  that  is  to  say 
the  driving  away  of  private  branders  is  scarcely  an  undertaking  of  the 
sort  of  magnitude  that  driving  away  Humble  Oil  would  be. 

Mr.  Stigler.  That's  right.  It  would  be  very  easy  for  a  large  oil 
company,  I  think,  to  drive  out  any  particular  individual  small  outlet. 
Two  weeks  later,  of  course,  another  fellow  would  open  up  that  station. 

Mr.  PoTviKT.  Let  us  go  l^ack  one  step  further.  It  turns  out  that  most 
of  the  private  branders  get  their  product  from  the  majors.  Frequently 
the  same  major  will  be  supplying,  «,  the  branded  stations,  and  ?>,  the 
private  brander  if  you  trace  it  back  far  enongli.  Now.  would  that 
•change  your  feeling  al^out  it  ?  And  obviously  the  replacement  could 
not  come  in  unless  he  could  produce  and  we  are,  after  all,  here  during 
the  Vietnam 

Mr.  Stigler.  I  am  now  confused  on  the  situation.  Standard  Oil  of 
Indiana — well,  oil  company  X — is  simultaneously  supplying  a  small 
off -brand  man  and  trying  to  drive  him  out  of  existence  ? 

Mr.  PoTviN".  Yes,  that  is  not  an  uncommon  happening. 

Mr.  Stigler.  I  don't  claim  that  discussions  of  hypothetical  oil 
situations  can  be  answered  one  way  or  another.  This  strikes  me  as 
ephemeral  and  irrational  behavior  that  camiot  be,  in  general,  very 
important.  I  don't  mind  pursuing  it  if  you  wish,  and  I  would  say  it 
would  be  just  much  simpler  to  cut  off  the  small  outlet's  supplies  than 
to  have  a  price  war  with  it. 

Mr.  PoTviN.  Let  me  assure  you  it  is  not  ephemeral,  neither  is  it 
hypothetical.  It  is  happening  every  day  and  there  has  been  litigation 
on  just  this  set  of  facts  in  Jacksonville. 

Mr.  Smith.  Of  course,  I  think  another  example  of  what  happens 
is  that  the  majors  line  up  with  the  pipeline  company  and  get  there, 
•one  after  another  you  see  big  brands  lined  up  at  the  Gulf  pipeline 
company  in  Des  Moines,  Iowa,  loading  up  their  trucks  from  the  same 
pipeline,  and  then  the  independents  come  in  with  their  truck  and  load 
up,  too,  buying  whichever  octane  they  want.  So  that  the  source  is 
there,  and  the  price  I  think  at  that  point  is  the  same.  But  the  economic 
power  at  the  station  is  different,  of  course,  if  you  get — the  major's 
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got  a  lot  of  economic  power  behind  him  and  he  can,  througli  lease-back 
aiTangements  and  other  things,  he  can  give  more  favorable,  tempo- 
rarily more  favorable  advantages  to  a  station  that  is  across  tlie  street 
from  a  competitor.  If  he  could  drive  the  competitor  out  and  get  his 
business,  too,  why  of  course  in  the  long  run  it  could  be  profitable, 

Mr.  Stigler.  It  may  be.  I  would  normally  say  that  it  is  the  interest 
of  the  oil  refiner,  the  owner  of  the  pipeline,  or  the  product  being  de- 
livered through  it  to  have  the  retailing  done  cheaply.  Any  dollar  that 
I  have  to  spend  on  driving  my  car  has  to  be  divided  between  the  re- 
tailer and  the  refiner  and  the  other  people  in  the  process,  and  the 
less  the  dealer  gets,  the  less  inflated  his  marl-oips,  the  better  off  the  oil 
company  is.  So  the  interest  of  the  oil  company  is  basically  in  an  ef- 
ficient retail  distribution  system  from  its  own  viewpoint.  And  that 
means  large  sales  and  the  like.  I  have  not  studied  the  oil  industrj-  in 
detail  in  recent  years. 

Mr.  Smith.  Did  the  task  force  that  you  were  on  go  into  these  kinds 
of  problems? 

Mr.  Stigler.  Let  me  say  this.  The  task  force  I  was  on  was  con- 
stituted in  early  January  and  reported  at  the  end  of  February. 

Mr.  Smith.  You  didn't  really  have  much  time  to  do  extensive  study. 

INIr.  Stigler.  We  were  not  asked  to,  and  obviously  that  time  sched- 
ule could  not  engage  in  any  additional  research  work.  It  was  a  knowl- 
edgeable group  of  people  who  had  been  involved  in  lots  of  problems. 
Tliere  are  lots  of  things  that  we  were  infonned  on.  There  were  parts 
of  the  economy  that  none  of  us  had  studied.  That  could  be  true  of  any 
group  of  nine  i>eople. 

Mr.  Smith.  Did  you  have  a  new  and  independent  study  or  just 
take  information  that  you  had  or  your 

Mr.  Stigler.  No,  we  were  using  the  accumulated  opinions  and 
knowledge  that  was  at  our  own  disposal.  The  time  schedule  com- 
manded that. 

Mr.  Smith,  You  were  formed  in  early  January,  did  you  say  ? 

Mr.  Stigler.  We  were  almost  the  last  of  the  Presidential  task  forces 
to  be  formed,  in  early  January.  At  some  date  like  the  11th  of  January 
we  had  our  first  meeting. 

Mr.  Smith.  And  then  when  did  you  have  your  last  meeting? 

Mr.  Stigler.  Well,  most  of  it  was  done  by  correspondence,  and  our 
final  report  was  submitted  in  March  after  a  good  deal  of  exchange- 
in  the  mails.  But  we  had  only  one  other  long  meeting  which  all 
attended. 

Mr.  Smith,  You  didn't  really  have  a  chance  to  make  any  inde- 
pendent study? 

Mr.  Stigler.  No,  we  weren't  intended  to  do  that  and  could  not  with 
that  schedule. 

Mr.  PoT\TN.  Professor,  reverting  to  this  gasoline  situation,  let  us 
agree  that  perhaps  a  more  realistic  short  range  goal  would  be  price 
discipline  rather  than  driving  the  private  brander  away.  Now,  in  real 
life  what  happens,  of  course,  is  that  the  majors  will  allow  the  private 
brander  to  sell,  say,  2  cents  below  their  price  but  no  lower.  If  he  goes 
lower,  they  will  come  down,  and  as  they  say  in  that  industry,  meet  him 
on  the  nose  and  sell  at  the  same  price.  Being  rather  more  tender  than 
the  major,  rather  than  be  driven  away,  he  will  come  back  up. 
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i^ow,  one  way,  of  course,  of  stopping  that  tactic  is  through  the  Rob- 
inson-Patman  Act.  If  there  is  another  Himible  station  2  miles  down 
the  road,  then  you  have  a  price  discrimination  going  on  as  between 
those  two  if  they  are  in  the  same  trading  area.  So  is  this  not  an  example 
of  the  Robinson-Patman  Act  being  procompetitive  if  it  can  be  used 
to  stop  price  discipline  so  that  private  branders  would  be  free  to  go 
down  even  lower  in  prices  ?  Wouldn't  that  be  procompetition  ? 

Mr.  Stigler.  I  don't  think  so.  In  the  case  you  postulate  where  we 
have  this  off-brand,  cut-price  outlet,  at  one  area  but  much  of  the  rest 
of  the  area  doesn't  have  people  like  him,  as  you  impose  the  Robinson- 
Patman  Act  the  chain  outlet  across  from  him  would  not  be  allowed 
to  compete  with  him.  And- 


Mr.  PoTviN.  But  you  are 

]Mr.  Stigler  (continuing).  Otherwise  it  would  be  engaging  in  price 
discrimination. 

Mr.  PcniN.  But,  Professor,  you  are  ignoring  the  aftermath  which 
is  as  soon  as  they  have  disciplined  him,  everybody  goes  back  up.  It  is 
just  a  temporary  apparition,  as  it  were. 

Mr.  Stigler.  A  full,  effective  enforcement  of  the  Robinson-Patman 
Act  as  I  describe  it  would  prevent  the  discipline.  I  am  accepting  that. 
As  a  result  there  would  be  no  cutting  of  prices  on  the  major  brand. 
And  the  other  possibility,  and  the  more  imi^ortant  and  interesting  one, 
I  think,  is  where  the  price  cutting  spreads  and  all  margins  for  outlets 
are  reduced,  the  competitive  level  is  stopped  by  the  Robinson-Patman 
Act. 
Mr.  Pot\t:x.  Yes.  I  think  this  subcommittee  and  you,  Professor, 
would  join  in  one  fervent  hope  that  the  entire  petroleum  industry 
would  engage  in  price  competition.  That  unhappily  is  not  the  fact. 
These  things  are  always  temporary.  They  always  go  back  up,  as  you 
well  know.  Let's  not  confuse  the  record  by  suggesting  that  anyone  in 
this  room  is  against  overall  lower  prices  for  gasoline  over  time  be- 
cause I  am  sure  that  is  not  the  truth. 

Professor,  this  subcommittee  has  a  long  record  of  being  greatly  in- 
fatuated with  some  of  your  ideas,  namely,  that  more  should  be  done 
to  stop  exclusionary  governmental  policies  such  as  the  motor  trucking 
industry.  It  has  been  active  in  that.  In  the  field  of  communications 
it  has  been  most  active,  and  in  the  sort  of  thing  that  recently  resulted 
in  common  carrier  microwave  being  licensed  to  pro\dde  competition 
for  the  existing  modes,  and  I  certainly  think  that  you  are  on  the  right 
track. 

Now,  on  page  1,  of  your  statement,  sir,  in  paragraph  number  one, 
you  say,  "It  defines  price  discrimination  improperly,  and  in  particular 
identifies  it  with  price  differences." 

Now,  what  you  are  saying  is  that  it  is  not  proper  to  call  any  price 
differences  a  discrimination.  Would  you  give  us  your  economist  defini- 
tion of  discrimination  ? 

Mr.  Stigler.  We  would  say  that  the  requirement  for  discrimination 
is  that  the  price  difference,  if  there  is  a  difference  is  disproportionate 
to  the  difference  in  cost  of  producing  the  different  kinds  of  goods  we 
are  talking  about.  And  in  reverse,  there  may  be  no  price  differences 
and  yet  price  discrimination  because  the  cost  of  serving  different 
classes  of  customers  are  substantially  different.  In  that  case,  you  are 
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favoring  the  one  for  whom  the  costs  of  dealing  are  higher  if  you 
do  not  charge  liim  more. 

Mr.  PoT\'ix.  And  that  is  the  correct  definition  rather  than  a  price 
difference  ? 

Mr.  Stigler.  That  is  right. 

Mr.  PoTviN.  Professor,  I  have  here  a  book  entitled :  "The  Theory 
of  Price,  Third  Edition,"  written  by  yourself,  and  known,  of  course,  to 
students  of  economics  throughout  the  world.  On  page  81  thereof,  you 
define  price  discrimination  in  tiie  following  language.  You  say,  "Price 
discrinnnation  arises  when  a  commodity  is  sold  at  different  prices  to 
different  people."  Is  that  not  squarely  at  odds  with  what  you  just 
said? 

Mr.  Stigler.  No,  I  said  a  conunodity.  But  the  correct  definition, 
formal  definition  comes  in  a  later  chapter.  Have  you  read  all  the  way 
through  the  book? 

Mr.  PoTsiN.  I  have,  sir. 

Mr.  Stigler.  I  think  you  will  find  a  later  discussion  contains  the 
explicit  discussion.  I  mean  by  a  "commodity" — that  language  is  being 
used  in  an  early  discussion — one  which  is  identical  in  quantity,  quality, 
place.  Then  it  is  true  where  I  have  cleaned  out  all  cost  differences  that 
a  difference  in  price  will  lead  to  discrimination. 

Mr.  PoTVTN.  And,  of  course,  the  Robinson-Patman  Act  plays  a 
commodity  at  a  time  per  force,  you  would  agree  with  that  ? 

Mr.  Stigler.  I  don't  understand  your  sentence. 

yiv.  PoTVTx.  A  sale  alleged  to  be  discriminatory  is  a  sale  typically 
of  that  commoditv  so  that  I  don't  see  that  vour  distinction,  because  vou 
are  only  talking  about  one  commodity,  is  meanmgful  m  terms  of  the 
practical  enforcement  of  the  Robinson-Patman  Act  which  speaks  not 
to  the  entire  flow  of  commerce  but  to  finite  specific  transactions. 

Mr.  Stigler.  Let  me  say  that  the  formal  definition,  if  you  will  look 
later,  is  one  that  rests  on  prices  disproportionate  to  costs.  That  initial 
definition  was  presented  in  connection  with  an  elaborate  geometrical 
exercise,  which  I  would  be  delighted  to  go  into,  on  why  discrimination 
is  opposed  by  economists  for  its  effects  on  consumers. 

Mr.  Pot\t:x.  Now,  we  sit  here  today,  sir,  in  the  aftermath  of  a  rather 
vibrant  presentation  by  members  of  the  Neal  task  force  yesterday 
in  which  this  hall  literally  rang  with  denunciations  of  the  attempt  to 
suppress  price  discriminations  for  the  reason  that  they  promoted  eco- 
nomic efficiency  and  lower  prices  or  eroded  them  as  their  phrase  was 
used. 

Now,  I  will  ask  you,  sir,  to  comment  on  your  language  from  the  same 
publication.  You  say,  "Price  discrimination  plays  the  same  role  here 
as  the  tariff'  plays  in  the  theory  of  comparative  cost.  It  is  an  oljstacle — 
an  obstacle,  if  you  will — "to  maximizing  utility."  Thus  you  characterize 
it  as  a  barrier,  an  obstacle,  playing  the  same  role  as  a  tariff.  The  Neal 
group  yesterday  characterized  these  under  the  table,  secret,  sporadic 
discriminations  as  somehow  good  and  procompetitive.  Would  you  care 
to  comment  on  the  seeming  difference? 

]\Ir.  Stigler.  I  think  there  is  a  substantial  difference  in  the  two 
classes  of  differences  in  price,  and  the  Neal  task  force  in  its  report 
talked  about  persistent  and  significant  price  differences.  You  have  two 
questions.  One  is,  in  the  long  run  is  it  good  or  bad  to  have  two  sub- 
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stantially  different  prices  for  the  same  quantities  and  the  same  quali- 
ties to  different  people.  And  the  answer  is,  no,  it  is  not  good. 

The  second  question  is :  suppose  a  market  is  at  the  wrong  price  level ; 
it  is  wrong  price  level  either  because  cost  conditions  are  changing  or 
because  the  bussinessmen  got  together  in  a  Philadelphia  hotel  and 
fixed  the  prices.  I  would  like  to  have  those  prices  come  to  the  new  set  of 
cost  conditions  or  break  that  tacit  collusive  system  such  as  we  had  in 
the  electrical  equipment,  and  so  forth.  How  do  I  get  to  this  price  flexi- 
bility ?  Now,  to  get  to  it  is  a  problem  of,  well,  what  the  economists  call 
the  dynamics  of  the  market.  How  can  we  create  incentives  to  individ- 
ual people  to  doublecross  other  people  or  to  go  out  and  move  the  market 
price  to  a  new  level  which  corresponds  to  competition  or  to  new  and 
lower  costs  and  the  like  ? 

One  way  that  can  happen  is  for  individual  firms  to  begin  the  game 
of  nibbling  at  prices  and  saying  here  is  a  real  good  customer  and  he 
is  less  costly  to  deal  with  than  other  customers,  so  we  will  give  him 
a  slightly  better  price,  that  price  then  spreads  and  spreads  until  finally 
the  whole  price  system  collapses. 

Now,  I  take  it  the  Neal  system  is  really  saying  that  this  latter,  infor- 
mal, transitory  price  cutting  serves  an  important  use  in  loosening  up 
agreements  and  making  markets  flexible. 

Mr.  PoT^^x.  The  dichotomy  between  a  microstatic  and  a  micrody- 
namic  analysis  is  scarcely  new  in  the  flow  of  intellectual  history,  of 
course,  Professor,  but  you  will  admit  that  in  your  analysis  on  page 
81  you  did  indeed  characterize  price  discrimination  as  "bad,"  that 
l^eing  my  word  rather  than  yours,  yours  being  obstacle  and  the  analogy 
of  the  tariff. 

Mr.  Stigler.  I  won't  pursue  it.  The  main  section  in  that  book  is 
under  a  headin.'T  entitled  "Is  price  discrimination  desirable?" 

Mr.  PoTmx.  Yes,  sir.  And  you  are  referring  to  the  section  which 
would  include  page  213,  sir,  in  which  you  say,  "Although  discrimi- 
natory prices  are  inefficient" — I  stress  again  the  use  of  that  word  "ineffi- 
cient"— "methods  of  allocating  a  commodity  among  individuals,  they 
do  yield  a  larger  revenue  than  a  single  price  system."  Thus  the  person 
giving  the  discrimination,  to  theorize,  would  make  more  using  ])rice 
discrimination,  yet  in  the  overall  sense  you  stress  that  it  is  inefficient. 

Mr.  Stigler.  Yes. 

Mr.  PoTvix.  And  this,  of  course,  is  in  sharp  distinction  to  the  lan- 
guage the  subcommittee  has  been  hearing  about  the  glorious  efficiencies 
of  the  under-the-table  deal. 

Mr.  Stigler.  I  am  not  sure  I  am  as  enthusiastic  for  the  under-the- 
table  deal  or  attaching  as  much  importance  to  it  as  the  Neal  task  force. 
I  have  enough  trouble  defending  my  positions,  I  don't  have  to  defend 
theirs,  too.  But  on  the  other  hand,  I  must  emphasize  that  we  would 
not  normally  consider  as  price  discrimination  in  the  same  sense  the 
casual,  transitory  prica  difference  and  tlie  permanent  price  differences. 

Mr.  PoTpN.  Well,  yes,  sir.  Now,  as  you  point  out  in  your  book,  "The 
Organization  of  Industry,"  sir 

Mr.  Stigler.  I  am  delighted  with  your  choice  of  reading  matter. 

Mr.  Potvin.  I  won't  bring  out  how  many  hours  of  sleep  this  has 
cost  trj^ing  to  understand  some  of  your  more  rigorous  and  elegant 
models. 
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On  page  44,  sir,  you  say  that : 

It  follows  that  oligopolistic  collusion  will  often  be  effective  against  small 
buyers  even  when  it  is  ineffective  against  large  buyers  when  the  oligopolists  sell 
to  numerous  small  retailers.  For  example,  they  will  adhere  to  the  agreed  upon 
price  even  though  they  are  cutting  prices  to  larger  chain  stores  and  industrial 
buyers.  This  is  a  first  empirical  implication  of  our  theory.  Let  us  henceforth 
exclude  small  buyers  from  consideration. 

Of  course,  that  last  sentence — this  is,  I  need  not  remind  you,  after  all, 
the  small  business  committee — I  think  that  one  of  the  goals  over  time 
of  certainly  this  committee  and  hopefully  the  entire  Congress  is  that 
the  small  businessman  and  small  buyers  included  would  not  be  entirely 
"excluded  from  consideration.''  And  I 

Mr.  Stigler.  You  are  obviously  joking.  It  is  all  right.  Tlie  exclusion 
was  for  the  purpose  of  discussing  one  subject  at  a  time. 

Mr.  PoTviN.  Of  course.  Professor.  But  I  think  that  in  a  less  jocular 
vein,  if  I  may,  you  make  a  point  here  of  the  first  magnitude  of  impor- 
tance, and  that  is  that  the  secret  price  cut  will  be  given  to  the  large 
buyer,  never  to  the  small  buyer.  Thus,  when  you  have  a  situation  such 
as  the  one  depicted  on  the  chart  to  your  right,  the  blue  or  leftermost 
bars  representing  the  declining  market  share  of  single  unit  firms 
within  the  grocery  store  sector,  the  next  section  depicting  the  rising 
market  share  of  the  giants,  which  32  firms  have  34.5  percent  of  the 
entire  market,  that  that  sort  of  trend  would  necessarily  be  exacerbated 
by  the  use  of  secret  price  cuts,  would  it  not,  since  the  large  would 
always  get  them  and  the  small  would  never  get  them  ? 

Mr.  Stigler.  Well,  I  won't  use  words  quite  that  strong.  I  would  say, 
yes,  the  distribution  of  secret  price  cuts  is  as  you  say.  No,  I  don't 
think  it  has  much  to  do  with  that  chart. 

Mr.  PoTViN.  It  was  a  target  of  opportunity. 

Mr.  Stigler.  I  mean  by  that,  first  of  all,  these  trends  are  deep- 
seated  and  in  some  ways  are  slowing  down.  If  you  ran  those  charts 
back  not  to  1948  but  to  1900,  let  us  say,  there  would  be  a  substantial 
slowing  down.  So  that  nothing  new  has  happened.  There  are  no  new 
reasons  for  concentration  arising  out  of  secret  price  cutting.  They 
have  been  there  all  along  and  they  should  have  worked  themselves 
out  long  ago.  And,  therefore,  I  would  assume  that  any  subsequent 
grovv'th  of  the  large  chain  which  you  have  in  your  original  charts 
arises  from  other  forces  and  not  from  this  one. 

Mr.  PoT\aN.  Yes,  sir.  It  was  not  my  intention,  Professor^f  I  gave 
the  impression  I  apologize— to  attempt  to  assign  monolithic  responsi- 
lulity  for  price  discriminations  to  the  conditions  revealed  by  that  chart. 
Yet  IS  not  the  central  point  this,  that  whate\-er  difficulties  the  smallest 
firms  are  encountering,  whatever  advantage  the  larger  firms  have, 
each  of  those  would  be  added  to  in  its  own  way  by  the  use  of  secret 
price  cuts  since  the  large  firms  would  get  them,  the  small  ones  would 
not,  flowing  out  of  a  collusive  oligopolistic  sector  ? 

Mr.  Stigler.  The  larger  ones  will  get  them.  Whether  they  will  keep 
them  or  whether  they  will  spread  to  the  rest  of  the  trade  is  a  problem. 
But  I  accept  that  as  a  comparative  advantage  to  be  large  when  dealing 
with  oligopolists  that  you  more  likely  get  preferential  terms.  This  is 
an  argmnent  that  is  restricted  to  dealing  with  concentrated  industries, 
not  competitive  industries. 
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Mr.  PQT^^N.  Yes,  sir.  Xoat,  Professor,  it  seems  to  me  that  another 
area  in  wliich  your  group  is  certainly  to  be  commended  for  their  candor 
is  that  in  which  you  state  that  the',  and  I  am  quoting,  "The  meeting 
competition  and  cost  justification  defenses  have  been  rendered  mean- 
ingful these  last  few  years  by  the  Commission."'  Yesterday  again  these 
halls  literally  rang  with  the  denunciations  of  the  esoteric,  difficult,  well 
nigh  the  impossibility  of  achieving  both  those  defenses.  I  thinl^:  that 
you  have  been  most  candid  and  correct  in  your  statements. 

Mr.  Smith.  Mr.  Conte. 

]Mr.  CoNTE.  At  the  outset.  Professor,  I  want  to  compliment  you  on 
your  fine  presentation  here  this  morning,  both  of  you.  Yesterday  Dean 
Neal  and  Professor  Jones  of  the  Xeal  Presidential  Task  Force  testified 
their  belief  that  the  Robinson-Patman  Act  protects  small  business  in- 
terests at  the  expense  of  higher  consumer  costs.  Earlier,  former  FTC 
Chairman,  Earl  Kintner,  took  a  different  position.  What  are  your  views 
concerning  the  effect  of  the  act  on  prices  to  the  consuming  public  ? 

Mr.  Stigler.  I  think  the  act  has  had  some  tendency  to  raise  prices, 
not  so  much  by  its  protection  or  lack  of  protection  of  small  business 
but  by  the  costs  it  imposed  upon  such  methods  of  doing  business.  There 
are  certain  areas  such  as  in  the  brokerage  area  where  the  act  is  strictly 
protectionist  and  says  we  are  not  interested  so  much  in  the  efficient 
conduct  of  the  brokerage  business  but  in  preserving  the  independent 
broker.  That  could,  but  I  suspect  hasn't,  lead  to  a  substantial  defense 
of  inefficient  brokerage  operations. 

The  reason  I  don't  think  it  has  had  a  great  influence  is  that  any 
affected  firm  may  then  vertically  integrate  backward  and  undertake- 
that  function  itself.  Xow  that  is  an  easy,  legal  way  of  escaping  the 
impact  of  the  act.  But  if  that  big  company  is  not  quite  as  efficient  as 
an  independent  broker  would  have  been,  or  as  somebody  else  perform- 
ing the  brokerage  provisions,  we  have  created  by  statute  a  slight  ineffi- 
ciency m  business  conduct.  And  tliis  is  the  kind  of  an  impact  that  I 
think  has  been  the  main  result  of  the  Robinson-Patman  Act,  not  that 
it  has  radically  changed  the  cost  of  business,  indeed  not  even  that  it 
has  any  great  influence  in  protecting  small  businessmen. 

Mr.  Conte.  Do  I  understand  you  correctly  that  a  price  difference 
becomes  objectionable  only  if  maintained  over  a  long  period  to  only 
certain  customers? 

Mr.  Stigler.  Well,  the  fundamental  difference  is  one  of  duration,  I 
think.  And  if  you  show  me  a  case  where  one  class  of  customers  in  an 
industry  get  preferential  treatment  for  a  long  time  after  we  have 
washed  out  all  the  differences  in  costs,  then  I  have  got  an  orthodox 
monopoly  price  discrimination  case  and  I  would  like  to  get  after  them, 
preferably  by  Sherman  Act  methods,  but  I  would  like  to  get  after  them. 

If  you  show  me  where  one  firm  gets  a  somewhat  better  price  but  2 
weeks  later  somebody  else  is  getting  it  and  pretty  soon  everybody  is 
getting  it,  then  I  feel  that  I  have  broken  a  monoj)olistic  or  some  other 
barrier  to  competition,  and  that  is  a  result  I  don't  mind.  So  that  I  am 
going  to  make  my  test  on  whether  it  is  really  a  method  of  doing 
business  or  a  method  of  changing  business. 

Mr.  Conte.  Yesterday,  I  asked  Professor  Neal  a  question  about  the 
effect  of  this  act  on  consumers.  I  am  very  concerned  with  the  problems 
of  the  consumer  and  if  the  consumer  would  benefit  by  changes  in  the 
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Robinson-Patmaii  Act,  "well,  this  is  something  which  iimst  be  con- 
sidered. But  the  case  of  the  mom-and-pop  stores  that  we  had  so  much 
discussion  about  yesterday  is  well  known.  These  stores  have  dropped 
by  the  wayside  because  of  competition  from  the  giant  chainstores. 
Congressman  Moss  brought  out  an  excellent  point  here  yesterday 
saying  it  is  no  longer  a  question  of  small  businessman  versus  the  big 
businessman.  It  is  a  question  of  the  big  businessman  versus  the  giant 
businessman.  If  we  wind  up  with  a  monopoly  here  of  only  very,  very 
large  companies,  won't  the  consumer  ultimately  suffer  from  this  by 
these  large  operations  being  able  to  charge  whatever  price  they  want 
to  the  consuming  public. 

Mr.  Stigler.  If  we  got  in  the  situation  where  one,  two,  or  three 
dominant  chains  supplied  the  groceries  of  typical  large  American 
cities,  I  would  share  completely  that  concern.  I  was  under  the  impres- 
sion, although  I  have  not  looked  at  the  recent  numbers,  that  there  has 
been  a  decentralization  in  the  chain  business;  A.  &  P.,  for  example,  is 
far  from  its  peak  percentage  of  the  grocery  business  in  America,  and 
that  a  large  number  of  strong  middle-sized,  virile  chains,  go  into 
markets  and  have  given  us  a  fairly  competitive  and  effective  marketing 
system.  We  have  not  gotten  down  to  where  there  is  a  real  danger  in 
any  large  city — there  will  still  be  small  towns  where  there  is  high 
concentration — of  any  threat  of  monopoly. 

I  might  say  I  think  the  mom-and-pop  stores  may  well  be  on  the  way 
out  but  they  are  on  the  way  in  in  other  areas.  The  service  industries  are 
growing  at  a  very  rapid  rate  and  they  are  in  some  respects  the  haven  of 
small  business  because  it  is  ven^  hard  to  run  service  enterprises  in  a 
chain  and  the  solicitude  and  diligence  and  application  of  the  self- 
employed  small  proprietors  have  great  advantages  in  that  area. 

Mr.  CoNTE,  But  isn't  it  the  case  that  in  many  of  these  communities 
you  only  have  maybe  two  or  three  large  chainstores  operating? 

Mr.  Stigler.  I  think  that  is  often  true,  although  in  the  suburbs  of 
Chicago  where  I  live  the  proliferation  is  immense,  and  an  A.  &  P.  is  now 
subjected  to  so  much  pressure  that  you  have  a  wide  range  of 
alternatives. 

Let  me  say  that  retailing  is  a  business  that  is  easy  to  go  in  and 
easy  to  go  out.  I  am  confident  that  so  long  as  that  is  true,  if  you 
show  A.  &  P.  or  Jewel  or  Safeway  or  some  other  chain,  any  city  in 
which  the  margins  look  unusually  attractive,  the  markups  are  good 
and  price  cutting  is  inconspicuous,  that  you  will  very  soon  observe 
the  entrance  of  new  units  in  that  area.  In  other  words,  I  think  we 
have  a  very  com]5etitive  and  remarkably  efficient  grocery  vending 
business  in  the  United  States, 

Xow,  it  may  not  continue  that  way.  It  may  become  concentrated,  but 
I  don't  think  we  are  near  that  stage  now. 

Mr.  CoNTE.  Another  point  made  yesterday  was  that :  the  Robinson- 
Patman  Act  is  poorly  drafted,  is  vague,  is  widely  violated,  and  that 
the  FTC  spends  too  much  time  with  R-P  cases.  How  do  you  feel  about 
this? 

Mr.  Stigler,  Let  me  say  two  things.  First,  I  don't  consider  myself 
as  a  nonlawyer  to  be  a  great  expert.  I  don't  know  how  you  tell 

Mr.  CoNTE.  IMaybe  I  should  direct  it  to  Professor  Posner. 

Mr.  Stigler.  He  would  be  a  better  person  to  answer  this. 
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]Mr.  PosNER.  I  think  it  is  somethino:  of  an  affront  or  disgrace  to 
the  legal  system  that  there  should  be  a  statute  that  has  proliferated  so 
much  controvery  and  litigation  over  virtually  every  sentence.  I  am 
sure  that  the  costs  of  compliance  by  firms  with  the  act  are  very  high 
and  that  this  is  a  particular  hardship  for  small  firms.  And  it  does 
seem  to  be  the  small  seller — because  after  all  small  businessmen  are 
sellers  as  well  as  buyers — who  runs  afoul  of  the  act.  If  one  looks  at  any 
volume  of  the  Federal  Trade  Commission  decisions,  it  is  clear  that 
most  of  the  Robinson-Patman  defendents  are  very  small  firms.  A 
consequence  of  having  a  badly  drafted  and  highly  complicated  law  is 
that  a  great  deal  of  the  community's  resources  get  devoted  to  litiga- 
tion, legal  and  accounting  expenses,  which  must  eventually  result 
in  higher  prices  on  the  goods  being  sold. 

Mr.  CoxTE.  I  have  one  last  question.  Professor  Stigler,  what  are  your 
views  concerning  the  great  activity  that  has  been  taking  place  in 
recent  years  in  regards  to  conglomerates,  and  what  are  your  views 
concerning  the  course  of  action  which  the  Department  of  Justice 
has  adopted  in  this  field  recently  ? 

Mr.  Stigler.  Our  report  was  never  released,  and  I  suspect  that 
the  section  that  we  wrote  on  conglomerates  is  one  reason  that  sec- 
tion must  have  been  a  fairly  unpopular  piece  of  reading  for  Attorney 
General  Mitchell  and  Assistant  Attorney  General  McLaren. 

We  on  the  one  hand  said  that  we  did  not  know  any  good  economic 
analysis  or  collection  of  facts  to  demonstrate  that  there  were  important 
threats,  least  of  all  of  the  monopolistic  sort,  in  this  inerediblv  flourish- 
ing conglomerate  merger  movement  that  we  have  had.  We  did  not 
believe  that  the  Sherman  Act  should  be  used  to  attack  it,  at  least 
at  the  present  time. 

On  the  other  hand,  we  realize  that  there  are  a  series  of  possible 
problems,  in  the  security  markets,  in  the  issuance  of  securities  that 
mislead  people  and  deceived  them,  in  the  possible  subversion  of  tlie 
political  process  by  the  great  conglomerate  concentrations  of  wealth, 
and  the  like.  And  we  proposed,  therefore,  a  substantial  threshing  out 
and  airing  of  what  really  are  the  dangers  and  what  are  the  right  ways 
of  combating  those  dangers  in  the  conglomerate  area  bv  having  con- 
ference of  the  best  informed  people  in  America  on  this  subject. 

By  the  time  we  submitted  it,  of  course,  the  new  division  was  already 
in  full  battle  cry  against  the  conglomerates.  We  knew  that,  but  we 
thought  our  task  was  to  relay  our  convictions  to  the  Department  of 
Justice  and  not  to  try  to  guess  what  it  was  going  to  do;  that  would 
serve  them  no  function. 

Mr.  Conte.  So,  therefore,  you  did  not  come  out  with  any  specific 
recommendations.  You  merely  came  out  with  a  recommendation  that 
you  should  have  this  conference  and  they  should  come  up  with 
recommendations. 

Mr.  Stigler.  That  is  right.  We  even  argued  against  one  or  two  of 
the  most  widely  flourishing  suspicions,  such  as  the  pervasiveness  of 
reciprocity,  ancl  felt  that  this  ought  to  be  viewed  not  as  an  antitrust 
matter.  The  antitrust  laws  are  used  here  primarily  because  it  is  well 
known  that  as  soon  as  you  can  bring  a  case  under  the  Sherman  Act 
and  name  as  a  defendant  United  States  Steel,  you  have  already  got 
nine  votes  from  the  j^iry.  We  would  prefer  to  have  the  conglomerate 
enterprise  understood  better  and  perhaps  new  legislation  called  for. 
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Perhaps  the  SEC  would  be  the  appropriate  body.  And  perhaps  tliere 
is  nothing  to  worry  about. 

I  might  say  a  conference  such  as  that  one  that  we  proposed  is 
being  held  at  the  University  of  Chicago  next  week  and  then  the  week 
thereafter  another  on  the  same  subject  is  being  held  by  the  New 
York  branch  of  the  American  Bar  Association. 

Mr.  Smith.  In  regard  to  your  statement  on  the  conglomerates,  did 
you  limit  your  consideration  to  economic  considerations  or  did  you 
consider  the  impetus  as  caused  by  tax  advantages? 

Mr,  Stigler.  I  would  consider  that  tax  incentives  have  played  a 
part — I  am  speaking  personally  now.  The  committee  really  did  not 
go  into  the  tax  issue.  Our  mandate  was  primarily  to  look  at  whether 
there  were  competitive  implications  of  these  conglomerates.  In  gen- 
eral, we  said,  no.  We  did  not  go  on  to  say  is  everything  else  satisfactor3\ 

My  own  belief  is  that  tax  considerations  have  played  a  very  large 
part  in  the  emergence  of  the  conglomerate  in  the  form  it  has  taken. 

Mr.  Smith.  In  arriving  at  a  conclusion,  would  you  not  have  to, 
or  did  you  consider  that  some  of  these  would  not  really  be  economically 
possible  if  it  were  not  for  the  tax  advantage,  and,  therefore,  it  is  kind 
of  an  artificial  shift. 

Mr.  Stigler.  I  think  that  is  right,  but  you  cannot  play  it  both  ways. 
Congress  cannot  pass  certain  kinds  of  laws  and  then  be  surprised  if 
businessmen  react  intelligently  to  them.  And  if  Congress,  for  example, 
heavily  favors  bonded  debt  by  allowing  interest  to  be  deducted  from 
income  for  tax  purposes,  it  has  no  right  to  be  surprised  that  enter- 
prises go  in  heavily  for  bonded  debt  and  change  the  capital  structure 
of  the  business.  I  personally  don't  think  we  should  give  an  incentive 
to  go  in  for  bonded  debt. 

Mr.  Smith.  Perhaps  I  did  not  make  my  question  clear.  Wouldn't 
you  very  possibly  arrive  at  a  different  conclusion  if  the  tax  laws  were 
different,  if  in  making  your  conclusion  you  only  considered  economic 
advantages? 

Mr.  Stigler.  Let  me  say  two  things.  We  did  not  say  that  conglomer- 
ates are  fine  in  general.  We  said  we  do  not  see  a  monopoly  problem 
posed  by  them.  We  said  there  may  be.  a  political  problem.  There  may 
be  a  tax  problem.  There  may  be  a  securities  market  problem,  and 
mavbe  these  ought  to  be  explored  and  new  legislation  developed  to  cope 
with  them,  so  that  in  a  sense  we  didn't  exonerate  or  convict  the  con- 
glomerate movement.  We  said  we  did  not  see  how  within  the  frame- 
work of  our  assignment,  which  was  competition  and  monopoly,  they 
posed  a  problem. 

My  second  answer  would  be  that  I  might,  if  I  took  these  tax  con- 
siderations very  seriously,  want  to  change  some  laws,  I  agre^  to  that, 
but  I  might  not  want  to  use  the  Sherman  Act  to  deal  with  the  problem. 

Mr.  Smith.  Theoretically,  if  there  were  no  tax  advantage,  conglom- 
erates could  not  flourish,  could  they,  because  to  pile  levels  of  manage- 
ment on  top  of  levels  of  manage  on  top  of  levels  of  management  and 
all  the  additional  problems  created  by  that,  if  they  complied  with  the 
antitrust  laws,  they  could  not  have  economic  advantages  that  would 
permit  them  to  flourish  the  way  they  have,  could  they? 

Mr.  Stigler.  I  have  only  one  misgiving  in  saying  certainly  you  are 
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right.  My  own  instinct  is  that  specialization  has  advantages  in  the 
conduct  of  business  and  that  if  you  are  in  the  movie  business  there  is 
no  advantage  of  going  into  the  grocery  business  or  into  the  clothing 
business  or  something  else.  The  one  misgiving  I  have  is  that  I  am 
told — and  this  really  says  that  we  do  not  understand  conglomerates 
\-ery  well — I  am  told  that  another  possible  explanation  for  some  of 
the  flourishing  is  that  with  the  age  of  the  new  computer  and  the  like, 
the  economics  of  centralizing  action  and  of  replacing  inefficient 
management  with  good  management  and  directing  capital  quickly 
may  have  changed  the  efficient  size  of  enterprise,  and  that  (leneral 
Motors  not  only  is  good  at  getting  GM  executives  but  maybe  good 
enough  so  that  they  are  good  at  training  earthmoving  executives, 
whereas  '20  years  ago,  decentralization  was  so  clumsy  in  clearing  things 
with  headquarters  and  the  like  it  was  nothing  but  a  ))urden. 

Mr.  Smith.  Well,  then,  to  summarize,  what  is  your  position  on  the 
Kobinson-Patman  Act?  "\Vould  you  repeal  it  or  would  you  amend  it? 

Mr.  Stigler.  Let  me  distinguish  two  things.  Our  report  says  that  we 
were  dehnitel}'  split.  Half  of  the  committee  advised  the  administra- 
tion to  leave  Robinson-Patman  alone,  that  anything  likely  to  be  done 
would  make  it  worse,  and  half  of  the  committee  said  we  should  amend 
the  act  to  simplify  and  clarify  its  operation  and  restrict  its  anti- 
competitive etfects.  I  don't  really  think  we  discussed  very  much  the 
problem  of  simple  repeal  because  we  were  told  basically  in  our  mandate 
not  to  play  a  Utopian  game.  AVe  were  not,  like  ]\Ir.  Xeal,  told  to  make 
a  blueprint  for  what  Ave  thought  is  an  ideal  world.  We  were  told  to  put 
most  of  our  energies  in  what  you  think  tlie  administration  could  do 
without  legislation. 

Mr.  Smith.  Speaking  as  an  individual  then  would  you  repeal  or 
amend  ? 

Mr.  Stigler.  I  would  repeal  as  an  individual. 

Mr.  Smith.  What  would  you  do,  Mr.  Posner  ? 

Mr.  PosNER.  Same  thing. 

Mr.  CoNTE.  ^Nlr.  Chairman. 

Professor,  why  did  your  study  oj)pose  the  Xeal  report  ju-oposal 
for  legislation  deconcentrating  highly  concentrated  industries? 

Mr.  Stigeer.  I  think  the  formal  answer  is  we  never  even  considered 
the  issue  in  anv  detail  because  that  is  a  mo:-;t  sweeping,  radical,  earth- 
shaking  kind  of  change  in  the  economic  policies  of  this  countiy.  You 
could  not  throw  that  proposal  out  as  a  casual  minor  legislative  amend- 
ment of  our  ]iolicy.  Since  we  Avere  told  mostly  to  concentrate  on  things 
that  the  administration,  not  th.e  legislature,  but  the  administration, 
couhl  do  something  about,  Ave  did  not  go  into  SAveeping  refornr^. 

Mr.  ( 'oNTE.  I  see. 

Mr.  Stigler.  But  I  don't  Avant  to  dodge  your  question.  I  person.ally 
have  serious  misgivings  about  the  Xeal  proposals  for  deconcentration. 
I  Avorry  about  the  fact  that  Avhere  Ave  have  substantial  large  economies 
of  scale,  deconcentration  puts  burdens  on  us,  Avhere  the  economies  are 
not  lari>-e,  private  rivals  have  a  tendency  to  enter  and  eliminate  in-ofits 
themseh^es.  Neal's  proposal  is  a  A^ery  elaborate  machinery.  It  could 
easily  be  at  least  as  complex  as  tAvo  Rol^inson-Patman  Acts.  .Vnd  the 
stakes  are  CA-en  higher,  you  knoAv :  Will  my  company  survive  as  one 
company  or  become  three  ?  Our  committee  did  not  go  into  the  details 
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at  iill.  I  have  th()ii<!:lit  about  it  some  and  tlu'i-e  was  a  time  when  I  was 
younoer  and  perhaps  wiser  when  I  was  enthusiastic  for  that  scheme. 
I  no  longer  am. 

Mr.  CoNTE.  One  final  question,  if  I  may,  Mr.  Chairman.  Mr.  Smitli 
asked  you  if  you  favor  the  repeal  of  the  Kobinson-Patnum  Act  and 
vou  said  you  did.  Would  vou  have  anvthin<r  to  rei^lace  it^ 

Mr.  Stigler.  In  a  way  I  don't  know  whether  we  need  it  or  not.  The 
real  question  is  do  I  want  any  discrimination  statute  ? 

Mr.  CoxiT,.  Eight. 

Mr.  Stigler.  And  I  think,  I  think  no.  I  shall  give  an  answer  as  an 
economist,  although  we  ought  to  ask  our  fellow  member  and  lawyer. 
Under  the  Sherman  Act,  if  I  were  a  small  businessman  and  found  you 
engaged  in  predatory  practices  against  me,  I  could  still  bring  a  triple 
damage  case  under  the  Sherman  Act.  We  want  to  have  a  defense 
against  predatory  practices  if  they  arise.  But  I  have  the  feeling  that 
a  defense  exists  under  the  Sherman  Act.  But  tliat  is  a  legal  question. 

Mr.  CoNTE.  Mr.  Posner,  how  do  you  feel  about  that  ? 

Mr.  Stigler.  Do  they  or  don't  they  ? 

Mr,  Posxer.  It  is  a  historical  violation  of  the  Sherman  Act  to  en- 
gage in  predatory  conduct  in  order  to  drive  rivals  out.  In  fact,  it  is 
one  of  the  bases  on  which  the  old  Standard  Oil  Trust  was  held  to  be 
in  violation  of  the  Sherman  Act. 

Mr.  CoNTE.  Thank  you,  Mr.  Chairman. 

Mr.  HoRTOx.  Mr.  Chairman,  just  following  up  that  last  question,  it 
is  my  recollection  from  law  school  somewhere  along  the  line  that  it 
was  much  more  difficult  to  bring  an  action  under  the  Sherman  Act 
than  it  is  under  the  Robinson-Patman  Act.  Is  this  one  of  the  problems 
tluit  we  have  insofar  as  the  small  businessman  is  concerned^ 

I  address  the  question  to  you.  Professor  Posner. 

Mr.  Posner.  I  think  it  is  true  in  this  sense,  that  in  a  proceeding 
against  price  discrimination  under  the  Sherman  Act  the  plaintitl'  or 
the  Govermnent  would  have  to  prove  that  th.ere  was  a  danger  or 
monopoly  or  that  the  conduct  had  an  evil  motivation,  something  of 
that  sort.  Under  the  Robinson-Patman  Act  it  has  been  possible  for  the 
Government  to  win  its  case  with  a  minimum  of  evidence,  indeed  with 
very  little  more  than  showing  that  there  was  a  diiference  in  i)rices. 

So  in  that  sense  the  Sherman  Act  imposes  a  higher  standard  of 
proof.  But  that  seems  to  me  wholly  appropriate  because  the  Robinson- 
Patman  Act  with  its  very  loose  and  broad  standard  forl)ids  a  lot  of 
price  dilferences  that  either  are  not  discriminatory  at  all  or  are,  as 
Professor  Stigler  pointed  out,  just  a  transitory  adjustment  to  a  new 
equilibrium. 

Mr.  HoRTOx.  Tliere  are  three  or  four  areas  it  seems  to  me  tliat  we 
are  concerned  about  in  these  hearings.  One  is  the  matter  of  competi- 
tion, and  the  problem  of  freedom  of  competition  among  small,  medium 
size,  large,  super,  and  whatever  classification  you  v*ant  to  give  to  that. 
You  have  tlie  tug  of  wars  between  all  tliese  areas.  At  the  same  time 
you  are  trying  to  preserve  and  to  protect  another  concern  that  we  have, 
namely,  the  small  businessman. 

Then  we  have  to  consider  the  field  of  consumer  interests  in  this 

area. 

Now,  if  you  do  away — and  you  have  indicated  difficulties  that  we 
have  with  the  Robinson-Patman  Act — if  vou  do  away  with  the  Robin- 
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son-P;itinan  Act,  how  do  you  protect  the  consumer  interests  and  small 
businessman  against  competition  they  cannot  possibly  keep  up  with  ? 
You  are  not  going  to  do  away  with  the  paperwork.  He's  still  got  a  lot  of 
paperwork,  taxes,  payrolls,  all  the  other  things  that  are  involved. 
What  do  you  do  to  protect  him,  or  do  you  have  any  suggestions  in  that 
area  ( 

Mr,  PosNER.  There  are  two  separate  interests  involved.  I  think  so 
far  as  the  consumer^ 

Mr.  HoRTON.  Well,  there  are  really  three.  Competition,  consumer, 
and  the  small  businessman. 

Mr.  PosxER.  I  think  the  first  two  are  the  same.  That  is,  I  think  the 
consumer  is  protected  by  a  competitive  market  in  purchasing  goods  at 
the  lowest  possible  price. 

Mr.  HoRTON.  If  it  is  a  controlled  competition,  then  your  theory  is 
that  he  is  not  protected,  isn't  that  right,  Professor? 

Mr.  PosNER.  There  are  types  of  control  over  competition  that  will 
harm  the  consumer  by  preventing  the  more  efficient  firms  from  getting 
the  business.  But  in  general,  with  the  protection  of  the  antitrust  laws, 
the  consumer  ought  to  be  adequately  protected  and  does  not  need 
additional  legislation. 

On  the  other  hand,  if  it  is  public  policy  to  protect  small  business- 
men from  the  vicissitudes  of  economic  progress,  then  perJiaps  you 
might  want  to  consider  laws  that  appropriated  money  to  businessmen 
who  were  driven  out  by  new  forms  of  doing  business. 

Mr.  IIoRTON.  I  recall  in  your  statement  you  have  indicated  that 
the  act  has  acted  more  as  a  deterrent  to  the  small  businessman  than 
as  an  aid  to  him.  Is  your  goal  to  protect  the  small  businessman,  or 
do  you  say  just  don't  worry  about  him,  let  him  alone  and  let  him  shift 
for  himself  in  the  market  ? 

Mr.  PosxER.  I  would  say  essentially  the  latter.  That  is,  I  am  not 
convinced  that  there  is  a  public  benefit  in  keeping  alive — I  mean  alive 
in  an  economic  sense — a  particular  group  of  businessmen  such  as  the 
independent  food  brokers. 

But  on  the  other  hand,  if  that  is  public  policy,  there  are  methods 
of  effectuating  it  that  might  be  preferable  from  a  consumer  stand- 
point, and  from  the  standpoint,  indeed,  of  small  businessmen  gen- 
erally, to  an  act  like  the  Robinson-Patman  Act  which  hurts  probably 
as  many  or  more  small  businessmen  than  its  helps  and  which  probably 
results  in  higher  prices  to  consumers.  Now  I  don't  know  how  far 
down  that  road  one  wants  to  go.  There  are  multitudes  of  small  busi- 
nesses that  have  simply  gone  by  the  boards  as  a  result  of  economic 
change — harness  makers,  buggy  whip  manufacturers,  stagecoach  as- 
semblers. I  don't  know  where  one  stops  if  one  makes  a  judgment  that 
it  is  desirable  to  protect  particular  businessmen  against  the  competi- 
tion of  new  methods  of  distribution.  And  that,  after  all,  is  what  is 
involved  here.  The  impetus  behind  the  Eobinson-Patman  Act  was 
desire  to  protect  existing  forms  of  distribution  from  the  chainstore, 
the  mail-order  house,  that  kind  of  thing. 

Mr.  HoRTON.  Well,  you  make  it  sound  as  if  it  is  bad  to  try  to 
protect  the  small  businessman  and  you  mentioned  some  rather  out- 
dated types  of  small  business.  But  there  are  modern  and  up-to-date 
small  businessmen,  for  example,  in  the  electronics  field  and  in  other 
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fields  who  have  good  ideas.  Yet  they  cannot  compete  in  this  market 
because  of  size  and  because  of  all  the  other  factors  that  are  involved. 
I  would  like  to  know  from  yon,  Professor,  how  far  you  would  go  to 
protect  the  small  businessman.  You  indicated  in  the  early  part  of 
your  statement  that  it  is  a  cjuestion  of  how  far  you  would  go.  How 
far  would  yon  go?  I  think  that  will  help  the  committee  at  least  to 
put  your  remarks  in  a  proper  atmosphere. 

Mr.  PosNEE.  As  a  personal  matter 

Mr.  HoRTON.  Right. 

Mr.  PosNER  (continuing).  I  would  not  support  legislation  that  was 
designed  to  protect  small  business  from  the  competition  of  more 
efficient  enterprises  or  new  methods  of  doing  business.  I  think  that  the 
smart  businessman  in  the  electronics  field  or  anywhere  else  can  do 
very  well  despite  being  small.  Certainly  electronics  is  an  example  of 
an  area  where  veiy  small  firms  have  done  extremely  well  and  have 
advantages  that  giant  firms  have  not  I^een  able  to  meet.  I  am  thinking 
of  the  assembly  of  highly  so])histicated  electronic  components.  I  don't 
think  small  businessmen  need  protection  if  they  really  have  something 
to  otTer  the  consumer. 

Mr.  HoRTON.  Professor  Stigler,  you  volunteered  earlier  in  response 
to  a  question  of  Mr.  Conte  your  thoughts  as  to  why  your  task  force 
study  had  not  been  released.  Would  you  spell  that  out  a  little  more? 

Mr.  Stigler.  I  hope  that  you  can  get  an  authoritative  answer  if 
you  wish  from  the  Department  of  Justice.  Let  me  just  say  that  in  the 
light  of  the  fact  that  somebody  released  it  to  a  newspaper — I  saw 
quotations  which  I  think  were  in  the  Washington  Post — I  wrote  a 
letter  to  Mr.  McLaren  asking  to  have  it  released  because  I  felt  a  fuller 
statement  including  dissenting  opinions  miglit  be  more  useful.  And 
before  he  could  act  upon  that  decision,  it  apparently  appeared  in  the 
Congressional  Record  and  in  the  Bureau  of  National  Affairs  without 
any  consent  from  anybody  I  know.  I  don't  know  what  the  status  of 
tlie  document  was.  For  us  it  was  simply  a  paper  which  I  had  sent  only 
to  two  parties,  the  Department  of  Justice  and  the  counselor  to  the 
President  who  was  the  coordinator  of  the  task  force,  so  I  don't  know 
anything  about  procedures  or  reactions.  I  have  had  no  further  corre- 
spondence with  the 

Mr.  HoRTOx.  But  your  theory  is  that  it  was  because  of  the  conglom- 
erate position. 

Mr.  Stigler.  I  think  that  is  the  one  main  area  where,  just  as  an 
outside  reader,  I  see  a  large  difference.  We  recommended  higher 
Sherman  Act  penalties  and  Mr.  McLaren  is  now  asking  for  them, 
although  not  as  high  as  we  asked  for.  We  were 

Mr.  Conte.  Could  I  interrupt  you  there?  What  did  you  ask? 

Mr.  Stigler.  We  in  effect  said  we  thought  that  the  punishment 
should  fit  the  crime.  And  unlike  Mr.  McLaren,  who  is  now  asking 
that  the  maximum  fine  be  increased  from  $50,000  to  $r)0().000,  we 
wanted  to  play  the  game  of  making  the  fines  commensurate  with  the 
damage  that  had  l^een  done  and  the  profits  that  had  been  secured  by  the 
monopolistic  practice.  That  can  of  course  leave  little  sums  like  $500,000 
in  the  rear.  The  General  Electric  fines  could  easily  have  been  of  a 
magnitude  of  three  or  five  times  or  50  times  $500,000.  We  tliouglU  that 
it  is  part  of  a  good  deterrence  policy  under  any  statute  to  have  punish- 
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ment  sufficient  so  that  when  a  violator  is  caua'ht  he  is  sorry  lie  was 
caiiffht.  The  present  system  allows  larcre  infractions  of  the  law  to  be 
profitable  even  after  all  the  penalties  are  paid. 

Mr.  HoRTox.  Have  you  found  your  recommendations  were  not  l)ein,o: 
followed  by  the  Justice  T)e])artment,  particularly  the  recommendati(ms 
where  you  recommended  that  they  decline  to  undertake  a  proo;ram 
of  action  ajifainst  cona'lomerate  merirers  ^ 

^fr.  Stiglkr.  Let  me  say  this.  I  thouirht  1  liaxe  noticed  some  little 
decline  in  enthusiasm  in  that  area  in  the  last  month  or  so,  althou^jh 
that  may  have  been  reenforced  by  the  Dow  Jones  averag'e.  They 
certainly  have  moved  in  the  ooposite  direction  there.  On  the  other 
hand,  1  think  they  have  ])layed  an  excellent  part  in  representing  the 
consumer  interests  in  things  like  the  oil  import  quota  controversy 
which  is  now  miderway,  thino-s  like  that.  So  let  me  just  say  I  would 
he  very  surprised  if  they  accepted  all  our  reconnnendations.  Mr. 
^Mitchell  did  not  know  us.  We  were  not  a  handpicked  connnittee.  Mr. 
McLaren  did  not  know  us,  and  so  he  was  really  <2:ettino'  outside  and 
nn])redictable  advice. 

Mr.  HoRTox.  I  was  not  implyin<x  that  they  shoidd.  I  was  just  tryin^r 
to  ascertain  whether  or  not  you  felt  they  had  moved  in  one  direction 
or  another  with  reg-ard  to  that  particular  recommendation. 

Mr.  Stigler.  About  that  recommendation  I  would  say  they  had 
io:nored  it. 

]Mr.  HoRTox^  Also,  in  your  re])ort  you  include  a  statement  that  the 
economic  threat  to  competition  from  reciprocity  is  either  small  or 
nonexistent.  What  do  you  mean  by  that? 

Mr.  Stigler.  This  is  one  of  the  touchy  questions,  and  T  mio-ht  say 
that  our  knowledo-e  of  reciprocity  like  our  knowled^re  of  most  thino;s 
in  economics  is  unsatisfactory.  I  do  not  know  one  really  res]:)ectable 
first-class  study  that  contains  facts  on  reciprocity.  The  recii)rocity 
literature  is  full  of  innuendoes  and  hints  and  conjectures  but  very 
little  evidence  that  would  persuade  a  man  to  chanire  his  oj^inion.  The 
reciprocity  of  course  refers  to  what  the  trade  ('Ui)liemism  calls  trade 
relations.  I'll  buy  it  from  you  if  you  will  buy  it  from  me.  It  has 
become  very  important  in  all  recent  conjzlomerate  cases.  It  is  alleoed 
that  if  International  Telephone  and  Telegraph  o-ets  Hartford  Insur- 
ance that  mutual  tradino;  will  proliferate,  and  similarly  with  the  others. 

My  feelinff  and  that  of  some  of  the  economists  in  particular  is  that 
by  and  larije  reciprocity  is  not  an  im])ortant  form  of  commercial 
dealin.o;.  that  it  is  not  a  very  sensible  way  of  usinir  any  j:)ower  you  have. 
If  you  have  power,  you  will  use  it  in  the  most  efficient  ways.  If  I  can 
really  get  more  from  you,  one  way  is  to  charjie  you  more.  Why  charge 
you  less  and  make  you  buy  something  for  me  at  more  than  a  com]ietiti  ve 
price?  That  is  an  inefficient  way,  if  I  have  power  of  taking  money 
from  you,  of  using  it.  We  think  that  reciprocity's  main  role  is  probal)ly 
Avhere  prices  are  not  free.  That  is  primarily  in  dealing  with  monopo- 
listic combinations  and  with  regulated  industries.  There  deals  can  be 
made  and  there  recij)rocity  seems  to  be  potentially  a  very  im])ortant 
phenomenon. 

Mr.  IIoRTOx.  Well,  now,  is  this  a  projier  weapon  against  conglom- 
erate mergers  do  you  feel  ? 

Mr.  Stigler.  I  would  sav,  no,  that  if  you  had  said  to  the  De]:)art- 
ment  of  Justice  prove  to  a  jury  of  competent  independent  people  that 
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there  has  been  a  considerable  exercise  of  reciprocity  by  the  past  con- 
o-lonierates  in  tliis  country,  that  the}^  could  not  meet  that  proof  now 
and  they  could  not  meet  that  proof  2  years  from  now  after  they  had 
spent  a  lot  of  money. 

Mr.  HoRTON.  So  you  are  of  the  opinion,  as  3'ou  said  in  the  report, 
that  tliis  reciprocity  is  kind  of  a  make  weight:  it  is  not  really  that 
material  in  this  area. 

Mr.  Stigler.  Let  me  say,  though,  that  Avhereas  in  much  of  this 
area.  I  think  I  am  rei)orting  tlie  opinion  of  the  economics  profession, 
in  this  particular  area  I  suspect  there  is  no  consensus. 

Mv.  PIoRTOx.  Well,  you  mean  you  are  talking  here  now  about  the 
report  that  you  made,  and  you  are  talking  about  a  group  position  and 
not  just  about  your  own  personal  views. 

Mr.  S'noi.ER.  That  is  right,  although  the  main  discussion  or  reci- 
procity in  the  report  was  mine  and  there  was  a  supplementary  working 
paper  that  was  not  part  of  the  report  which  I  wrote  on  the  subjects 

Mr.  HoRTOX.  I  think  that  is  helpful.  In  other  words,  the  report 
does  reflect  your  views,  and  this  is  not  a  case  of  you  having  dilferent 
views  from  what  was  contained  in  the  report. 

jVIr.  Stigler.  Xo.  That  is  correct. 

Mr.  HoRTOX.  Professor,  I  do  want  to  also  commend  you  and 
Professor  Posner  for  the  very  informative  statements  you  made  here 
today  and  the  contributions  you  have  made  in  this  area. 

Mr.  Smith.  In  response  to  a  question  from  Mr.  Horton,  Mr.  Posner, 
concerning  small  businessmen,  you  referred  to  it  not  being  desirable  to 
prevent  smaM  b.usinessmen  from  going  out  of  business  when  there  is  a 
superior  method  of  distribution,  and  then  you  gave  as  an  example 
buggywhip  manufacturing.  I  don't  think  you  really  meant  to  use  that 
Icind  of  example,  did  vouf  I  mean  it  was  not  because  there  was  a  better 
method  of  distribution  tliat  sellers  of  buggy  whips  went  out  of  business, 
l)ut  rather  because  their  product  v,as  no  longer  salable  whether  they 
were  large  or  small. 

Mr.  Posner.  Eight.  Yes;  I  only  meant 

Mr.  Smith.  Do  you  have  someotlier  better  example  to  use  for  that? 

Mr.  Stigler.  Blacksmiths. 

Mr.  Smith.  Same  thing. 

Mr,  Hfxgate.  I  have  some. 

iVIr.  PosxER.  There  is  the  decline  of  the  general  store.  I  suspect  that 
dejiartment  stores  have  displaced  a  good  many  specialty  stores  that 
once  flourished.  One  form  of  distribution  that  has  obviously  declined  is 
tlie  fruit  and  veo-etable  dealer,  the  butclier,  the  fishmonger,  if  that  is 
the  correct  Avord.  Those  trades  have  virtually  disappeared  as  a  result 
of  the  irrowth  of  grocery  stores  and  supermarkets  where  the  housewife 
can  l)uv  a^l  her  grocery  needs  in  one  place. 

]Mr.  Sorrni.  You  mean  as  a  separate  store  they  have  disappeared  but 
thev  are  in  the  chainstore  now. 

Mr.  PosNER.  Yes;  that  is  right.  The  function  is  being  carried  on  but 
a  group  of  tradesmen  have  disappeared,  have  left  those  businesses. 

^Ir.  Odex.  ]Mr.  Posner,  just  to  set  the  record  straight,  we  were  ni- 
formed  last  week  by  the  Department  of  Census  that  in  fact  specialty 
stores  are  not  on  the  decline  but  for  the  last  5  years  have  been  on  the 
increase,  that  small  butchershops  and  small  specialty  stores  are  increas- 
ing rather  than  decreasing. 
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Mr.  PosNER.  It  is  quite  possible  that  in  the  last  5  years,  or  other 
recent  period,  there  has  been  an  upsurge.  I  am  reasonably  confident 
that  in  the  last  20,  30  years,  since  whenever  the  grocery  store  became 
common,  these  independent  food  trades  like  butchers  and  vegetable 
stands  must  have— their  share  of  the  retail  food  business  must  have 
declined  substantially. 

JSir.  Smith.  Mr.  Hungate. 

Mr.  Hungate.  Yes,  I  would  like  to  ask  Professor  Stigler,  m  your 

statement,  No.  1,  you  say : 

The  act  defines  price  discrimmation  improperly,  and  in  particular  identifies  it 
with  price  differences,  so  it  attacks  desirable  price  structures  as  well  as  un- 
desirable ones. 

Could  you  give  me  an  example  of  that  ? 

Mr.  Stigler.  Well,  a  very  simple  example  would  be  where  my  cost 
of  dealing  with  one  class  of  customers  was  considerably  different  than 
that  for  another.  It  might  be  as  simple  as  wholesale  vereus  retail  or  it 
might  be  lot  size. 

Mr.  Hungate.  Would  you — if  you  please,  can  you  take  me  into  a 
business  like  shoes  or  pies'  or  anything  and  give  me  an  example  ? 

Mr.  Stigler.  Sure.  I  am  not  a  businessman  so  I  cannot  give  you  a 
realistic  example. 

Mr.  Hungate.  That  is  what  I  am  looking  for. 

]Mr.  Stigler.  Well 

Mr.  PIungate.  Does  it  make  an  exception  for  that?  Go  ahead,  I  am 
Sony,  finish. 

Mr.  Stigler.  I  don't  mind  being  specific  on  a  hypothetical  situation 

if  you  wish. 

Mr.  Hungate.  I  thought  ]>erhaps  there  would  have  been  a  case  under 
the  act,  Robinson-Patman,  where  this  had  happened. 

Mr.  Stigler.  Certainly  one  of  the  Honeywell  Robinson-Patman  Act 
cases,  for  example,  had"  price  discrimination  charges  as  I  remember 
the  facts,  but  I  have  not  looked  at  it  for  sometime.  The  cost  defense  was 
successful  in  something  like  25  out  of  28  products  although  there  was 
at  that  time  an  exorbitant  cost  defense  standard  imposed  by  the  Fed- 
eral Trade  Commission.  The  company  did  not  quite  meet  the  require- 
ments of  the  cost  defense  on  all  cases  and  as  a  result  they  were  found 
guiltv,  although  I  think  any  outside  reading  would  have  said  two 
Fhinss.  One  is  that  the  basic  price  structure  did  reflect  cost  diiferences, 
and  two,  it  is  a  regrettable  part  of  public  policy  if  such  expensive 
cost  studies,  should  fail  because  they  did  not  quite  cover  every  detail. 

Mr.  Hungate.  All  right.  Novr,  give  it  to  uie— I  am  sorry— the  wa}; 
von  started  to,  as  a  hypothetical.  Give  me  th.is  example  please  again.^ 

Mr.  Stigler.  The  hypothetical  example  was  going  to  be  one  in  which 
there  were  cost  differences  in  dealing  with  people— cost  differences, 
however,  of  a  sort  that  frequently  are  revy  clifRcuH  to  quantify.  For 
example,  customer  one  i«  going  to  be  more  I'eliable  in  payment. 

M-'\  Hungate.  In  the  same  store,  same  Imsiness  you  are  talking 
about? 

Mr.  Stigler.  Same  bu«iness. 

IVfr.  Hi'NGVTE.  All  ri'jht. 

Mv.  Stigler.  He  is  going  to  be  more  reliable  in  dealing  wit^i  me.  He 
is  going  to  pay  more  promptly  and  do  less  damaging  of  the  goods. 
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and  less  frequently  send  the  goods  back,  and  so  forth.  These  are  facts 
which  cannot  be  measured  precisely.  I  make  my  best  estimate,  and  I  try 
to  get  and  keep  good  customers  and  expand  their  patronage  and  re- 
duce my  poorer  customers.  I  give  them  different  prices.  I  think  this  is 
perfecth^  sensible  from  the  social  viewpoint  and  from  my  viewpoint. 
I)Ut  if  vou  now  sav  come  along  and  ask  to  have  the  certified  accountant 
show  tliat  he  can  defend  in  detail  these  estimates  of  the  probable  be- 
havior and  costs  of  dealing  with  these  two  customers,  I  may  not  be  able 
to  do  that  to  meet  your  standards.  Cost  accounting  is  not  that  refined 
and  elegant  a  field. 

I\[r.  HuNGATE.  Could  either  of  you  gentlemen  give  me  an  idea,  of  the 
volume  of  cases  processed  annually  mider  the  Robinson-Patman  Act? 

Mr.  PosNER.  You  mean  including  private  suits  as  well  as  those  by 
the 

Mr.  HuNGATE.  Well,  I  would  like  both  and  then  broken  down  if 
I  could. 

Mr.  PosxER  (continuing).  Federal  Trade  Commission?  I  am  chiefly 
familiar  with  tlie  Federal  Trade  Commission.  The  Department  of 
Justice,  although  it  has  jurisdiction  to  enforce  the  Robinson-Patman 
Act,  brings  virtually  no  cases,  so  the  average  Justice  Department 
Ivobinson-Patman  output  per  year  would  be  close  to  zero. 

Mr.  HuNGATE.  Certainly  less  than  a  hundred. 

Mr.  PosNER.  I  think  they  have  only  brought  two  in  the  Avhole  his- 
tory of  the  act.  The  Federal  Trade  Commission  has  had  a  very  variable 
output.  In  the  last  year  for  which  there  are  printed  FTC  decision 
volumes,  there  were  about  200 — perhaps  somewhat  over  200 — ■ 
Eobinson-Patman  orders.  But  my  impression  is  that  in  recent  years 
the  number  of  formal  proceedings  has  dwindled  markedly.  Private 
treble  damage  suits  under  the  Robinson-Patman  Act  are  a  very  variable 
total  and  I  don't  know  what  recent 

Mr.  HuNGATE.  "Well,  give  me  kind  of  a  ball  park  figure.  Would  you 
think  50  a  year  or  500  a  year  or  what  would  be  generally  a  reasonable 
figure  t 

Mr.  PosNER.  I  think  closer  to  the  lower  one. 

Mr.  HuNGATE.  Closer  to  50,  but  it  is  hard — I  can  see  it  could  be 
extremely  variable  each  year.  I  suppose  in  a  year  around  general  that 
would  trigger  a  lot  of  them  and  then  other  years  there  won't  be  many 
perhaps. 

Professor  Stigler,  noAv  you  also  state  that  the  act  fosters  collusive 
and  anticompetetive  practices  and  protects  obsolete  and  inefficient  types 
of  business. 

Give  me  an  example  of  that,  if  you  will. 

Mr.  Stigler.  The  example  on  the  competitive  side  is  if  I  have  a 
rival  who  bothers  me  by  being  competitive  and  going  after  business 
on  an  aggressive  scale,  one  of  the  freest  hunting  licenses  I  can  have 
to  harass  him  and  perhaps  to  keep  him  from  going  after  my  customers 
by  aggressive  competitive  tactics  is  by  bringing  a  complaint  to  the 
Federal  Trade  Commission.  And  they  say,  look,  you  are  going  after 
his  customers.  Give  us  a  complete  cost  justification  or  a  complete  meet- 
ing-competition-in-good-faith defense.  And  unless  he  is  prepared  to 
give  a  verv-  costly  and  highly  legalistic  defense  that  may  not  meet  the 
economic  realities  of  the  market,  he  will  back  away  from  going  after 
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my  customers.  The  Utah  Pie  case,  for  example,  reads  like  an  ordinary 
attempt  to  enter  a  new  market,  by  cutting  prices  somewhat  so  cus- 
tomers will  come  in  and  overcome  their  inertia  and  find  out  what 
the  new  firm  has  to  offer. 

Mr.  HuNGATE.  Let  me  follow  through  on  that.  I  have  been  enjoying 
Utah  Pie  since  yesterday.  Is  it  fair  to  state  that  Utah  Pie.  the  local 
company,  came  into  a  field,  1  think,  and  took  over,  what,  some  two- 
thirds  of  the  market  through  competitive  pricing? 

Mr.  Stigler.  It  may  have  been  a  leader.  All  I  know  about  the  case, 
by  the  way,  is  the  Supreme  Court  decision.  I  have  not  read  the  trial 
court  decision  or  any  of  the  briefs. 

Mr.  HuNGATE.  Well,  my  grasp  of  it  from  what  testimony  we  had 
yesterday  was  that  the  local  Utah  Pie  Co.  came  into  a  field  where 
there  were  some  tliree  giants — I  forget  their  names — and  took  over 
some  two-thirds  of  the  market  in  Utah.  We  are  talking  about  Utah. 
Xow,  whereupon  the  three  giants  did  not  like  this — and  all  the  time 
the  Utah  Pie  Co.  made  money.  I  think  there  was  only  1  year  in  which 
they  did  not  make  money  so  they  are  doing  it  ]:)r()fitably.  The  three 
giants  at  a  figure  that  was  below  their  cost  in  Utah,  competed  at  a 
figure  below  their  cost  until  they  reduced  the  Utah  Pie  Co.'s  share  of 
the  market  to  45  percent  or  something  like  that  and  then  this  case 
came  on.  And  I  suppose  they  were  told  to  quit  doing  it.  Is  that  gen- 
erally the  outcome  of  it  ? 

Mr.  Stigler.  I  don't  know  what  happened  after  it  was  remanded 
to  the  local  courts. 

Mr.  Wertiieimer.  I  believe  it  was  not  below  cost. 

Mr.  Pcnix.  Unreasonably  low  cost. 

Mr.  HuNGATE.  Unreasonably  low  cost.  I  see. 

Mr.  Stigler.  But  another  interpretation  of  the  case  with  which  the 
record  is  not  inconsistent  is  that  liere  is  the  local  company  having  a 
great  thing,  doing  very  well,  having  very  high  prices.  Along  comes 
some  other  people  who  say.  we  would  like  to  share  that  business  and 
then  start  cutting  prices.  The  new  price  structure  was  40  or  50  per- 
cent below  what  it  was  before,  and  maybe,  the  lower  price  is  the  one 
at  which  you  can  make  boysenberry  pies. 

Mr.  Hungate.  Well,  I  thought  from  the  evidence  they  were  not 
making  money  at  that  figure.  Pet  Milk  was  losing  I  understand  every 
year  at  it,  and  what  I  am  looking — it  seems  to  me  it  may  be  how  you 
look  at  the  market.  Xow,  if  you  look  at  the  market  as  the  United 
States  you  may  want  to  encourage  anyone  at  a  local  level  that  could 
come  in  profitably  and  offer  you  a  lower  price.  Xow,  I  think — would 
it  seem  reasonable  that  perhaps  if  they  come  in  and  sell  below  cost — 
what  would  you  tliink  would  happen  once  Utah  Pie  was  forced  out 
of  the  market  ?  What  would  prevent  tliem  from  forcing  them  out  of 
the  mai'ket  ? 

Mr.  Stigler.  They  miglit  be  able  a  break  Utah  Pie.  It  depends  on 
the  facts  of  the  financial  resources. 

Mr.  Hungate.  Yes,  sii'. 

Mr.  SnoLER.  I  tliink  that  there  are  almost  no  documented  cases  of 
successful  ])redator  action.  And  the  reason  is  not  that  you  coukl  not 
do  it  once  but  you  would  have  to  do  it  again  tomorrow  and  the  day 
after  that.  There  is  not  much  of  a  trick  to  go  into  the  pie  business  or 
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into  the  «i-iis()line  retail  business.  There  is  an  nnliniited  number  of 
l)otential  rivals  you  would  have  to  bankrupt.  The  evidence  I  ha\e  seen 
lias  been  that  it  is  always  cheaper  to  merge  with  your  rivals,  buy  them 
out  rather  than  kill  them.  So  that,  you  see  I  assign  a  very  minor  role 
to  predatory  practices. 

Mr.  PoTvix.  Wasn't  one  of  the  great  lessons  of  the  Standard  Oil 
case  that  it  is  frequently  cheaper  to  ruin  an  opponent  before  you  merge 
with  him,  or  at  least  partially  I'uin  him  before  you  ac([uire  him  '. 

Mr.  SxiciLKR.  No,  it  is  just  the  o])i)osite.  That  case  has  l)een  examined 
ill  a  very  famous  article  by  John  McGee,  and  he  found  that  the  e\i- 
deiice  for  predatory  j)ractice  was  negligible  and  that  John  D.  Eocke- 
feller  found  it  much  clieaper  to  buy  out  his  rivals  at  attracti\e  prices 
to  get  his  monopoly  than  it  was  to  run  them  into  the  ground. 

Mr.  PoTvix.  I  am,  of  course,  familiar  with  the  McGee  article  and 
that  was  indeed  the  gentleman's  conclusion,  but  does  it  not  rather  W\ 
in  the  face  of  the  fact  that  Standard  Gil  itself  said  but,  Mr.  Judge, 
one  of  the  things  we  ha^•e  been  using  is  perfectly  legal.  We  have  been 
using  price  discrimination. 

I  don't  think  they  have  e\'er  satisfactorily  answered  that,  at  least 
to  my  satisfaction. 

Mr.  Stigler.  I  am  not  sure — I  don't  know  what  they  said.  But  I 
paid  more  attention  to  the  evidence  than  to  the  dependent's  counsel's 
{presentation.  In  fact,  one  of  the  interesting  things  in  this  area  is  how 
often  the  counsel  in  effect  pleads  guilty  where  T  doii't  think  the  ]')arty 
was  guilty. 

JNIr.  PoTvix.  I  think  you  have  established  at  least  this  much,  and 
I  would  agree,  sir,  there  is  a  dichotomy  within  the  intellectual  com- 
muniry  as  to  what  the  lesson  in  Standard  Oil  was.  But  I  think  you 
will  concede  that  there  was  a  conventional  wisdom  in  antitrust  that 
down  through  the  years  it  has  been  that  the  lesson  inlierent  in  Stand- 
ard Oil  was  that  it  sometimes  is  cheaper  to  cut  them  up  before  you 
acquire  them. 

>[r.  Stkjler.  Eight.  And  I  don't  consider  the  subject  closed.  Even 
if  you  accept  the  McGee  article  at  complete  face  value,  and  I  find  it 
(juite  ])ersuasive,  that  is  one  episode  and  I  would  like  to  see  the  famous 
episodes  of  National  Cash  Register  reviewed  and  so  forth.  I  don't 
consider  the  subject  empty.  I  just  say  at  the  present  time  I  place  a 
low  probability  on  predatory  competition  as  a  commercially  attractive 
device  even  if  the  law  allowed  it. 

Mr.  PoTvix.  Well,  are  there  not  two  pertinent  facts  here  about  Ttah 
l^ie,  though.  First,  this  was  not  a  case  prosecuted  by  the  FTC.  It  was 
a  private  treble  damage  action.  And  it  is  indeed  a  monument  to  the 
somewhat  unique  skills  of  the  practitionei',  who  did  w  tremendous  jol> 
trvino-  it.  Secondly,  that  one  very  real  ditlerence  between  I'tah  Pie 
and  its  larger  national  rivals  is  that  Utah  Pie  charged  the  same  prices 
wall-to-wall  so  to  speak.  Its  larger  rivals  were  serving  other  markets 
and,  perforce,  those  consumers  in  Cincinnati  were,  in  a  sense,  subsi- 
dizing the  nmcli  lower  sales  to  the  consumers  in  Salt  Lake  City  ? 

Mr.  Stigler.  I  don't  think  it  is  useful  to  add  that  last  sentence.  T 
assume  that  these  people  in  Cincinnati  were  being  charged  whatever 
the  market  allowed  to  be  charged,  which  I  hojie  was  only  a  competitive 
price. 
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Mr.  PoTviN.  But  it  was  nonetheless  more  then  their  countcr])art 
consumer  in  Salt  Lake  City  would  pay.  So  whetlier  it  was  discrimina- 
tion it  was  at  least  an  inequality. 

]\Ir.  HuxGATE.  Mr.  Chairman. 

^[r.  Smith.  Yes,  go  ahead. 

Mr.  HrxGATE.  Professor,  now  you  mentioned  in  some  of  these  cases 
you  find  the  counsel  confessing  guilt  when  the  record  would  not  sus- 
tain it.  Well,  I  am  rather  sure  Professor  Posner  as  a  lawyer  would 
agree  frequently  counsel  knows  a  good  bit  that  ne^-er  gets  in  that 
record  when  he  pleads  guilty. 

Mr.  Posner.  Sure. 

Mr.  HuNGATE.  Now,  on  this  statement  about  the  ease  with  which 
you  can  go  into  the  pie  l)usiness,  if  they  know  that  there  was  nothing 
to  restrain  the  larger  conq)etitors  from  forcing  them  out  through  dis- 
criminatory price  features,  what  would  be  the  incentive  to  go  into  the 
pie  business  ?  Would  that  not  be  discouraging  ^ 

Mr.  Stigler,  Would  you  repeat  you  question.  I  am  not  sure 

Mi\  IIuxGATE.  You  say  i!  is  very  easy  for  a  new  competitor  to  come 
into  the  pie  field,  so  why  protect  })eople  that  are  in  tlieir,  the  Utah  situ- 
ation. But  if  the  new  man  coming  in  knew^  that  the  old  man  could  just 
force  him  out  through  price  discrimination,  would  that  not  be  dis- 
couraging him  from  coming  in  tlie  pie  business  ^ 

Mr.  Stigler.  He  will  be  discouraged  basically  by  one  thing  and  that 
is  the  knowledge  that  he  cannot  oi)erate  at  a  long  run  efficient  level 
compared  to  the  other  people  in  the  industry  because  he  is  too  sniall 
or  something  like  that.  If  there  are  iKJt  substantial  advantages  to  being- 
bigger,  if  it  is  a  perfectly  viable  area  in  the  presence  of  fair  competi- 
tion, whate^•er  that  means,  for  small  people  as  well  as  big,  in  the  long 
run  no  large  firm  is  going  to  be  operating  at  least,  for  at  lower  prices 
he  would  be  engaged  in  a  charity  toward  the  local  consumers  at  a 
cost  to  himself.  And  as  long  as  I  know  that 

Mr.  HuNGATE.  Pardon  me.  I  agree  wdtli  that  princi})le  but  I  wonder 
if  he  reduces  his  competition  to  none,  what  then  prevents  him  from 
coming  up  and  getting  away  from  charity  'i 

Mr.  Stigler.  Xothing  except  the  quick  reappearance  of  that  comjie- 
tition.  I  think  that  the  evidence  in  the  cases  that  I  have  seen — and  I 
won't  ])rerend  that,  for  example,  the  pie  business  has  been  studied  or 
if  it  is  that  I  know  anything  about  it,  but  the  evidence  is  general  that 
there  are  a  large  number  of  businessmen  eager  to  go  into  business, 
ready  to  take  some  risks  and  that  if  I  were  trying  to  drive  anybody 
out  of  business  I  wouldn't  pick  an  ai'ea  where  they  could  come  in. 

Mr.  Hungate.  All  right.  Now,  let  me  take  another  approach.  I  think 
you  referred  to  the  most  efficient  use  of  power  being  beneficial. 

Mr.  Stigler.  Not  necessarily.  Being  more  profitable. 

Mr.  Hungate.  Being  more  profitable.  But  you  would  agree  that  it 
is  not  always  in  the  public  interest,  the  most  efficient  use  of  power. 

Mr.  Stigler.  No ;  I  agree. 

Mr.  Smith.  Before  you  leave  that  point,  let's  take  something  that 
we  have  seen  quite  a  bit  of.  Suppose  an  independent  dairyman  is  run 
out  by  low  prices  by  a  large  national  dairy.  After  the  independent 
quits,  the  National  Dairy  quits  their  preferential  pricing  and  their  gim- 
micks and  the  price  goes  back  up  so  the  independent  looks  at  the  mar- 
ket and  says,  "I  can  now  make  a  profit." 
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Do  you  think  he  is  going  to  go  back  in  there  and  establish  another 
dairy  Wlien  he  knows  that  if  he  does  that  the  national  chain  \Yill  come 
back  in  with  lower  prices  again? 

Mr.  Stigler.  Let  me  reverse  the  question,  and  that  is  basically  my 
answer. 

Do  you  think  that  Borden  will  do  that  if  they  think  that  as  soon  as 
they  knock  him  out,  he  will  come  back  in  ?  You  see,  it  goes  both  ways. 

Mr.  Smith.  Well,  I  think  that  they  will  do  it  because  they  kno\y  that 
he  knows  that  if  he  comes  back  into  the  market  that  they  will  drastically 
cut  prices  again.  And  they  have  been  doing  that  for  several  years. 

Mr.  Stigler.  I  think  that  what  you  propose  is  a  perfectly  logical 
possibility.  I  think  what  I  propose  is  a  logical  possibility.  And  I  think 
the  way  you  have  to  choose  between  those  logical  possibilities  is  by 
looking  at  the  evidence. 

Now,  you  have  said,  and  others  have  said  that  demonstrated  cases  of 
predatory  practices  are  in  the  books  and  on  the  record.  To  my  knowl- 
edge, they  are  not.  They  may  meet  a  judge's  criterion  of  predatory 
practice ;  they  do  not  meet  the  economist's.  I  know  of  no  system  or  no 
body  of  evidence  to  demonstrate  any  amount  of  imi^ortan't  predatory 
policy,  and  that  is  an  important  issue  and  one  that  ought  to  be  settled 
along  the  line. 

Mr.  HuNGATE.  Will  the  gentleman  yield  ? 

Mr.  Smith.  Yes. 

Mr.  HuNGATE.  On  that  we  were  discussing  realistic  examples,  and 
I  think  what  we  must  work  on  is  realistic  examples.  And  I  think  the 
chairman  has  given  a  realistic  example.  T  do  not  have  the  figures  now. 
but  I  have  seen  them,  on  a  number  of  dairy  producers  of  this  kind.  It 
goes  down  dramatically  over  the  last  15  or  20  years. 

Mr.  Stigler.  Primarily  by  merger,  I  am  sure.  Mr.  Mueller  is  the 
fanunis  autlior  of  studies  here.  You  may  ask  him.  But  it  was  my  impres- 
sion that  the  route  has  been  merger  and  maybe  it  should  have  been 
stopped  by  an  antimerger  policy. 

Mr.  Hungate.  Professor  Posner,  on  page  2  of  your  statement  you 
state  that  the  act  is  so  badly  drafted  and  so  capriciously  enforced  it 
has  harmed  small  business  more  than  helped. 

Could  you  give  me  an  example  of,  just  one  example,  perhaps,  of 
extremely  bad  drafting  in  there  ? 

Mr.  Posner.  One  example  would  be  the  meaning  of  the  phrase  "like 
grade  and  quality," 

Mr.  HuNGATE  (presiding).  Pardon  me.  In  the  phrase  what? 

Mr.  PosNER.  The  phrase  "like  grade  and  quality"- • 

Mr.  HuNGATE.  Like  grade  and  quality,  yes. 

Mr.  PosxER  (continuing) .  Which  is  a  jurisdictional  provision  of  the 
act.  It  has  raised  such  questions  as  whether  products  that  are  physically 
identical  but  have  different  brand  names  are  of  like  grade  and  quality, 
a  question  i)robably  not  foreseen  by  the  draftsmen. 

Section  2(b),  which  creates  a  defense  of  meeting  competition,  is 
extremely  ambiguous,  because  as  you  read  it  you  do  not  know  whether 
showing  that  j^ou  were  meeting  competition  is  merely  a  relevant  factor 
which  perhaps  shifts  the  burden  of  proof  back  to  the  Government  or 
whether  it  is  an  absolute  defense,  because  it  is  written  in  terms  of  prima 
facie  case. 
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Mr.  HuNGATE.  Counsel — I  mean.  Professor- — I  am  advised  that  I 
sliould  concede  that  it  is  badly  drafted,  and  that  will  be  one  of  those 
cases,  Professor,  where  tlie  record  may  not  always  support  it. 

Mr.  PoTvix.  However,  Mr.  Chairman,  I  think  there  are  several 
points  that  need  to  be  made  here.  When  you  have  four  versions  of  a  bill 
introduced  on  a  controversial  subject,  when  it  goes  to  a  conference  com- 
mittee, you  finally  reach  an  equilibrium  which  is  voted  on  out  on  the 
floor.  This  is  not  an  exercise  in  granmiar.  It  is  an  exercise  in  public 
policy. 

Secondly,  while  some  of  the — for  instance  the  2(b)  matters  that  you 
were  just  illuminatino'  luiAe  been  troublesome  in  the  past,  the  courts 
are  resolving-  them.  Certainly  Standard  of  Indiana  settled  that  for 
the  i)urposes  of  that  case,  absent  the  passage  of  II. R.  11,  that  it 
is  a  substantive  defense.  Again,  recently  certainly  the  Meyer  case  and 
the  Perkins  case  have  applied  some  sort  of  a  connnonsense  or  rule  of 
reason  approach  to  make  it  more  workable,  so  that  I  think  in  fairness 
when  you  critics  talk  about  the  draftsmanship  and  the  lack  of  perhaps 
both  concision  and  precision,  to  your  view,  at  least,  in  fairness  I  think 
you  have  to  also  include  in  this  the  precedent  track  record  that  has 
tended  to  eliminate,  tended  to  dissolve,  tended  to  accommodate  these 
various  questions. 

Thank  you,  Mr.  Chairman. 

Mr.  PosxER.  It  is  true  that  in  the  .3;]  years  the  act  has  been  on  the 
books,  some  of  tlie  questions  that  its  draftsmanship  raised  have  been 
answered,  and  many  remain  unsettled. 

Mr.  PoTViN.  Well,  is  it  not  true,  Mr.  Posner,  as  an  example,  the 
Bible  is  something  like  2,000  years  old,  contains  sharply  (liferent 
points  of  view  and  statements  in  many,  many  matters,  one  takes  it 
of  some  importance.  It  is  today  still  evolving  as  a  living  document.  It 
is  today  still  being  interpreted. 

And  certainly  I  trust  that  you  would  not  urge  the  repeal  or  extir- 
pation by  one  means  or  another  of  that  document,  would  you  ( 

Mr.  PosNER.  No,  but  I  would  not  recommend  using  it  as  a  legal 
standard. 

Mr.  Oden.  Or  as  another  exami^le,  the  Constitution,  which  is  ap- 
I)roximately  180  years  old,  and  the  first  10  amendments  are  still  being 
interpreted  by  the  courts  every  day. 

Mr.  PosNER.  There  is  this  difference,  though,  that  the  problems 
under  the  Robinson-Patman  Act  have  arisen  chiefly  from  its  s))eci- 
ticity,  its  complexity.  The  Sherman  Act  covers  the  whole  antitrust 
ground  in  just  a  few  sections.  Obviously,  they  require  interpretation. 
But  the  Robinson-Patman  xict  is  full  of  seeming  inconsistencies  be- 
tween sections  and  mysterious  omissions. 

You  have  a  section  2(f)  that  makes  illegal  the  inducement  of  an 
unlawful  price  discrimination,  but  why  doesn't  the  act  also  outlaw 
the  inducement  of  an  unlawful  advertising  allowance,  section  2(d)  ? 

These  kinds  of  mystery,  of  gears  that  do  not  mesh,  are 

Mr.  PoTviN.  Well,  section  5  has  proven  a  convenient  repository  for 
that  task,  however,  thereby  solving  that  particular  problem,  has  it 
not? 

Mr.  Posner.  Eventually  the  courts  will  patch  together,  I  suppose, 
the  most  badly  fractured  statute,  but  I  think  we  would  have  saved 
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many  lawyers'  find  judges'  time  had  the  act  emerged  from  Congress 
in  better  shape. 

Mr.  PoT\T[N.  jSIr.  Chairman,  I  think  there  is  a  further  observation 
here  that  I  would  like  Mr.  Posner's  comment  on,  for  the  record. 

One  thing  thai  these  hearings  are  proving  is  that  we  are  hearing 
discussed  a  dreadfully  complex  economy,  and  issues  on  which  seem- 
ingly reasonable  people  have  the  most  violent  dili'erences  of  opinion, 
issues  that  are  difficult  to  comprehend,  literally  almost  impossible  to 
analyze. 

Does  it  really  sur]n'ise  you,  sir,  that  a  statute  that  speaks  to  the  to- 
tality of  those  situations  would,  of  necessity,  be  rather  complex? 

Mr.  PosNEP..  It  does  surprise  me  in  this  sense,  that  the  assumption 
which  underlies  the  Sherman  Act  is  that,  with  a  relatively  simple 
prohibition  of  monopolistic  conduct,  the  Government  will  be  able  to 
exercise  a  minimum  of  interference  and  control  in  the  business  pol- 
icies of  firms.  And  I  think  the  Robinson-Patman  Act  is  inconsistent 
with  that  tradition  in  extending 

Mr.  Porv'ix.  Well,  now,  speaking  to  Sherman,  the  structural  part 
can  be  simple — do  not  monopolize.  There  have  been  some  very  good- 
sized  disagreements  and  journeys  into  esoteric  precincts  over  the  mean- 
ing of  the  word  "conspire"  in  Sherman,  though,  have  there  not? 

Mr.  PosNER.  That  is  true,  but  the  fundamental  difference  is  that 
most  of  the  time  firm  never  encounters  a  section  1  issue.  They  are 
either  conspiring  or  involved  in  some  kind  of  collusive  activity  or 
they  are  not. 

On  the  other  hand,  virtually  every  firm,  I  suppose,  except  those  that 
sell  directly  to  the  consumer  and  do  not  buy  from  competing  sup- 
l^liers,  must  constantly  keep  in  mind  the  bearing  of  the  Robinson- 
Patman  Act  on  its  prices.  Its  prices,  advertising  allowances,  and 
brokerage  dealings  are  subject  to  detailed  regulation  under  this  act. 

Mr.  HuNGATE.  Mr.  Conte, 

Mr.  Conte.  I  understand,  Mr.  Stigler,  that  while  I  stepped  out 
for  a  moment  you  commented  on  the  Justice  Department  stand  that 
I  believe  Assistant  Attorney  General  McLaren  made  on  the  mandatory 
oil  quota  system. 

You  stated  you  approved  of  their  position. 

I  have  been  hghting  this  for  11  years,  now.  I  cannot  tell  you  how 
pleased  I  was  to  fuid  someone  who  agreed  with  me  that  this  national 
security  issue  was  a  ])hony  issue,  that  it  is  not  involved  here  at  all  and, 
if  anything,  during  World  War  II  when  we  needed  oil  badly  for  our 
Atlantic  Fleet  we  were  completely  dependent  on  Venezuela.  So  if  it  is 
a  question  of  national  security,  it  is  to  our  benefit  not  to  have  a  quota 
system  and  to  have  some  avenues  open  with  foreign  countries  on  the 
question  of  oil  with  this  approach  in  times  of  emergency  we  would  have 
a  market  in  which  we  could  buy  this  oil.  If  you  cut  off  this  market  and 
these  people  become  solely  dependent  on  exporting  their  oil  to  the 
Soviet  Union  or  Europe,  they  are  not  going  to  turn  around  and  sell 
you  oil  in  times  of  emergency  and  establish  a  new  market. 

Do  you  agree  with  me  that  the  national  security  argument  is  a  phony 
argument? 

Mr.  Stigler.  Let  me  just  say  that  I  find  the  argument  that  when 
we  have  emergencies  we  have  to  go  elsewhere  very  strong,  and  that 
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if  we  really  were  concerned  primarily  with  national  defense  our  treat- 
ment of  things  like  the  Mexican  and  tlie  Canadian  supplies  would  be 
different  than  it  would  be  on  national  defense  grounds. 

I  agree  with  your  general  position  very  much,  and  I  hope,  although 
I  do  not  laiow  anything  about  it,  that  the  current  review  by  the  admin- 
istration of  this  system  will  lead  to  some  relaxing  of  it,  because  it  is  a 
very  costly  system. 

Mr.  CoNTE.  The  people  who  suffer  the  most  in  the  entire  country  are 
the  people  from  New  England,  We  have  about  5  percent  of  the  popula- 
tion, and  we  use  about  20  percent  of  the  oil,  and  we  just  cannot  get 
sufficient  supplies  at  reasonable  costs. 

It  is  a  question  of  supply  and  demand.  And  as  a  result  we  are  paying 
right  through  the  nose.  We  not  only  have  the  highest  utility  costs  in 
the  country  up  there  in  New  England,  but  now  we  have  the  highest 
price  for  fuel  oil,  plus  the  fact  that  last  year  we  encountered  a  10  mil- 
lion barrel  shortage  up  there.  It  drove  the  price  way  up. 

Not  only  that,  but  it  was  a  terribly  cold  winter  and  a  lot  of  people 
could  not  get  sufficient  oil  to  keep  their  houses  warm. 

This  is  a  terrible  situation,  only  to  protect  some  domestic  oil  barons. 
That  is  the  only  purpose  that  act  accomplishes. 

Mr.  Stigler.  I  take  it  there  are  no  Texans  on  this  subcommittee. 

Mr.  CoNTE.  There  are,  and  unfortunately  we  have  never  had  hear- 
ings on  this  question. 

Mr.  HuNGATE.  Wright  Patman  is  not  from  Indiana. 

Mr.  CoNTE.  Thank  you,  Mr.  Chairman. 

Mr.  HuNGATE.  Do  you  have  questions,  counsel  ? 

Mr.  PoTviN.  Mr.  Posner,  to  revert  to  some  dialog  in  the  record, 
there  are  two  points  that  I  think  need  perhaps,  if  not  correcting,  at 
least  further  consideration. 

First,  you  stated  in  a  way  quite  consonant,  of  course,  with  the  recom- 
mendations of  the  Commission  that  to  use  the  report's  language,  "we 
can  conceive  of  no  case  of  discrimination  in  which  the  Sherman  Act 
would  not  provide  an  adequate  remedy." 

Then  you  had  some  discussion  with  Congressman  Horton  on  tliis 
point.  Of  course,  you  would  concede  that  section  5  and  Robinson- 
Patman  are  incipient  in  nature,  whereas  Sherman  is  not  ? 

Mr.  PosNER.  There  is  that  difference  in  the  way  the  sections  are  dis- 
cussed, but  I  know  of  no  disposition  on  the  part  of  courts  interpreting 
the  Sherman  Act  to  wait  until  a  situation  has  become  irrevocably 
advanced.  One  of  the  crimes  under  section  2  of  the  Sherman  Act  is 
attempting  to  monopolize.  I  have  no  doubt  that  if  a  firm  were  found 
to  be  engaged  in  a  course  of  predatory  pricing  in  order  to  exclude  com- 
petitors, one  could  proceed  against  that  firm  before  it  actually  had 
succeeded  in  obtaining  a  monopoly. 

Mr.  PoTviN.  You  would  have  to  have  a  rather  farther  advanced 
oligopoly,  or  wouldn't  you  have  quite  a  credibility  gap  that  you  were 
attempting  to  monopolize  if  you  have  less  than  a  fairly  advanced 
oligopolistic  situation? 

Mr.  PosNER.  Yes,  but  you  are  raising  an  interesting  question  whicli 
is:  How  does  a  firm  that  is  very  small,  is  not  a  big  factor,  embark 
upon  a  course  of  making  itself  large  through  predatory  pricing^ 

Mr.  PoTviN.  I  think  that  there  is  some  gray  area,  being  in  your  lan- 
guage a  "very  small"  and  part  of,  say,  a  four-firm  oligopoly,  or  in  this 
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case,  as  Mr.  Odeii  has  correctly  pointed  out,  a  32-firm  grouping  tliat 
has  a  third  of  the  market. 

Mr.  HuNGATE.  Mr.  Posner,  I  would  like  to  inquire  about  your  state- 
ment regarding  capricious  enforcement.  What  do  you  mean  by  that^ 
Mr.  PosxER.  I  had  in  mind  the  way  in  which  the  act  has  occasionally 
been  applied  in  a  manner  that  seems  inconsistent  even  with  a  purpose 

of  protecting  small  business.  For  example 

Mr.  HuNGATE.  Pardon  me  just  a  minute.  Would  you  say  that  the 
fact  that  the  Justice  Department's  only  used  it  two  times  in,  what, 
32  3^ears,  that  you  regard  that  as  capricious  ^ 

Mr.  PosxER.  No.  That  reflects 

Mr.  HuNGATE.  Is  capricious  nonuse  ? 

Mr.  PosNER.  No.  There  are  two  judgments  there.  One,  there  has  to 
be  a  division  of  labor  between  the  Justice  Department  and  the  Federal 

Trade  Commision.  And  under  that  division  of  labor,  the  FTC 

Mr.  HuNGATE.  Well — go  ahead.  I  am  sorry  I  interrupted  you. 
Mr.  PosNER.  For  many  years  the  brokerage  clause,  section  2(c) ,  was 
used  against  the  buying  cooperatives  of  small  retailers  who  wanted  to 
get  a  discount  in  lieu  of  brokerage  by  forming  a  group  that  would  not 
require  purchasing  through  an  independent  food  broker.  They  wanted 
to  get  the  benefit  of  the  fact  that  they  were  cutting  out  a  middleman. 
And  the  FTC  proceeded  very  vigorously  against  these  buying  groups, 
and  they  were  enjoined  and  dissolved.  I  cannot  see  what  purpose  is 
served  by  that  kind  of  enforcement. 

]Mr.  HuxGATE.  What  area  were  they  in  ?  I  mean,  what  kind  of  busi- 
ness, do  you  remember  ? 

Mr.  PosxER.  These  were  retail  grocers. 

Mr.  HuxGATE.  Retail  grocers.  What  area  of  the  country,  do  you 
remember  ? 

Mr.  PosxER.  There  are  several  cases,  and  I  do  not  know  that  there 
is  anj'^  particular  region  involved. 

Mr.  HuxGATE.  I  would  appreciate  it  if  maybe  you  would  furnish  two 
or  three  to  the  committee  for  its  files. 
Mr.  PosxER.  I  would  be  glad  to. 
Mr.  HuNGATE.  Cite  them. 

Good.  Now,  would  you  regard  the  fact  that  this  treble  damage  pri- 
vate suit  arrangement,  would  that  lend  itself  to  capricious  action  ? 

Mr.  PosNER.  Well,  there,  of  course,  enforcement  is  strictly  in  the 
initiative  of  the  person  who  feels  himself  injured.  Judging  by  the  way 
the  treble  damage  suit  has  been  used  in  the  antitrust  field,  I  think  there 
is  a  likelihood  that  firms  will  use  this  right  of  action  for  purposes  that 
inure  strictly  to  their  own  benefit  and  do  nothing  for  the  consumer. 
Mr.  HuNGATE.  All  right.  Pardon  me  a  moment.  I  have  some  notes 
somewhere. 

Now,  let's  see.  Professor  Stigler,  you  refer  to  collusive  and  anti- 
competitive practices  that  protect  obsolete  and  ineffective  types  of 
business.  What  would  some  of  those  obsolete  and  ineffective  types  of 
business  be,  that  are  so  protected  ? 

Mr.  Stigler.  Well,  the  main  instance  that  was  being  proposed  as 
explicit  and  intentional  on  the  part  of  the  statute  was,  of  course,  the 
independent  broker.  The  law,  I  would  say,  though,  is  systematically 
invoked  bj^  private  parties  when  thej'  complain  to  the  FTC,  when  they 
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are  at  tlie  receiving;  end,  not  the  giving  end,  of  an  aggressive,  com- 
petitive set  of  maneuvers. 

And  some  of  them  are  brought  by  people  who  are  perhaps  being- 
injured.  That  is  a  question  for  the  courts  to  decide.  But  in  general, 
whatever  the  motive  for  the  competition,  whether  the  other  rival  is 
more  efficient  or  not,  you  can  invoke  an  investigation  of  the  FTC 
often  to  inhibit  and  hamper  your  rival. 

Mr.  HuNGATE.  AVhen  we  mentioned  the  figure  of  perhaps  200  cases  a 
year,  we  were  not  discussing  investigations,  or  were  we?  I  mean,  the 
figure  of  total  investigations  would  be  larger  than  that. 

Mr.  PosNER.  Yes. 

Mr.  Stigler.  Substantially. 

Mr.  HuNGATE.  Two  or  three  times  as  nuich  ?  Or  what  is  it  you  gentle- 
men feel  for  that,  or  would  you  have  an  idea  ? 

Mr.  PosNER.  I  don't  know. 

Mr.  HuNGATE.  Once  again  on  this — I  think  you  stated  it  might  not 
be — when  we  are  looking  to  the  consumer,  that  it  might  not  be  to  the 
public  benefit  to  keep  small  business  alive  in  those  cases.  Is  that  a  cor- 
rect restatement  ? 

Mr.  Stigler.  Yes.  Where  small  business  had  to  be  protected  by  some 
device,  it  does  not  allow  more  efficient  rivals  to  take  over,  and  then  the 
consumer  will  be  hurt. 

Mr.  HuNGATE.  Well,  what  we  are  saying,  I  guess,  then,  is  that  it  is 
not  necessarily  in  the  public  interest  to  keep  small  business  alive. 

Mr.  Stigler.  Not  per  se,  certainly  not.  We  want  to  keep  them  alive 
where  they  are,  if  given  a  fair  chance,  an  efficient  and  viable  form  of 
enterprise. 

Mr.  Hungate.  Would  you  think  it  would  be  necessarily  of  public 
benefit  to  keep  large  business  alive  ? 

Mr.  Stigler.  I  would  say  that  where  large  businesses  are  essential, 
it  would  be  imprudent  social  policy  to  try  to  hamper  and  beat  them 
down  just  because  they  are  large. 

Mr.  Hungate.  Well,  just  because  they  are  large,  though,  are  they 
any  more  necessary  in  the  public  interest  than  the  small  ones  ? 

Mr.  SnGLER.  No.  I  think  there  are  a  lot  of  monopolies  that  should 
be  chased  after,  that  have  no  justification  for  their  size.  I  do  not  see 
a  presumption  on  size  alone. 

I  might  just  say  in  passing,  I  do  not  really  see  the  horrible  dilennna 
of  this  connnittee  facing  a  situation  in  which  they  have  to  protect 
small  businesses  at  a  substantial  cost  to  the  rest  of  the  community. 

I  think  there  are  large  areas  where  small  business  is  the  best  form 
of  economic  organization,  and  where  there  is  no  inconsistency  in  its 
dominating  the  area  and  the  consumer  and  the  worker,  and  so  forth, 
benefiting. 

Mr.  HuxGATE.  Well,  now,  there  was  some  statement  regarding  the 
consumer,  and  if  I  understand  it,  the  operation  of  this  act  resulting 
in  higher  prices  to  the  consumer.  Is  that  correct?  I  mean,  is  that  a 
criticism  of  the  act? 

Mr.  Stigler.  Yes ;  it  is. 

Mr.  IIuxGAiT..  And  you  believe  in  some  cases  it  would  result  in  that  ? 

Now,  when  you  do  that,  aren't  you — could  not  the  same  argument 
be  made  regarding  many  of  our  labor  acts;  in  other  words,  the  right 
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to  bargrain  collectively  undoubtedly  results  in  higher  \van:es,  I  suppose 
in  fringe  benefits  and  higher  prices  to  the  consumer  ( 

Mr.  St-igler.  I  will  go  a  step  fai-ther  than  that.  If  I  were  making 
up  a  set  of  acts  which  1  think  imjjosed  large  costs  on  the  American 
economy,  Robinson-Patman  would  be  way  down  the  list. 

Mr.  HuNGATE.  Well,  1  take  it,  then,  you  would  be  for  rej)eal  of  the 
rigiit  to  bargain  collectively.  Is  that  a  fair  statement  ( 

Mr.  Stigler.  Not  quite  that. 

JMr.  HrxGATE.  But  you  would  be  for  repeal  of  Kobinson-Patman !' 

Mr.  Stigler.  I  would  be;  yes,  and  I  would  be  for  the  repeal  of  some 
of  the  rights  such  as,  for  example,  those  of  enforcing  secondary  boy- 
cotts and  of  the  imposition  of  featherbedding  constraints,  and  the 
like,  in  the  labor  field.  1  would  attempt  to  use  the  same  criteria  there. 

Mv.  HuxGA'EE.  I  think,  if  I  understand  the  law,  there  is  no  right 
for  situs  picketing  under  the  law  as  it  stands  now.  I  think  that  is  what 
always  comes  up,  they  ask  for  that  secondary  boycott  authority.  I 
do  not  think  it  exists. 

What  about  a  minimum  wage  law  ? 

Mr.  Stigler.  I  would  be  opposed  to  one  as  being  harmful  to  the 
people  that  it  is  intended  to  hel}). 

Mr.  HrxGATi:.  Well,  before  we  had  a  minimum  wage  law,  I  suppose 
we  did  have  people  working  at  below  subsistence  levels;  did  we  not? 

Mr.  Stigler.  Yes,  sir.  And  many  of  them  were  then  discharged. 

Mr.  PoTAix.  Mr.  Chairman. 

Mr.  Stigler,  on  page  Xo,  using  the  BXA  identification,  there  is  a 
description  of  what  your  group  has  termed  "a  dark  chapter  in  the 
Commission's  history." 

Now,  if  I  may  turn  aside  from  that  for  just  a  moment  and  read  to 
you  from  President  Eisenhower's  message  delivered  at  the — well, 
not  his  message  but  from  the  Small  Business  Act  of  1958.  At  the  time 
of  his  signing  it,  it  said : 

It  is  the  declared  policy  of  the  Conffres.s  that  the  Government  should  aid, 
counsel,  assist,  and  protect,  insofar  as  is  possible,  the  interests  of  small  business 
concerns  in  order  to  pi'eserve  free  competitive  enterprise. 

Now,  you  seem  somehow,  or  your  group  did,  to  object  to  an  attempt 
on  the  part  of  the  Commission  and  some  of  its  staff  to  devise  a  simpli- 
fied, less  time  consinning,  less  redtape  way  to  treat  problems,  involving 
veiy  small  businessmen  with  large  suppliers.  You  use  such  phrases 
as  "nefarious  reasons,  dark  chapter,"  and  so  on. 

Would  you  like  to  illuminate  that  or  comment  upon  it  ? 

Mr.  Stigler.  As  I  understand  this  passage — Mr.  Posner  may  have 
quite  a  different  opinion — the  objection  to  the  use  of  this  system  was 
that  it  is  essential  to  subject  the  Commission  to  other  safeguards 
against  governmental  policy  to  protect  the  individual.  If  the  causes 
and  the  actions  are  of  such  a  size  that  the  man  who  is  being  com- 
plained about  is  injured,  he  cannot  normally  afford  to  use  the  courts 
to  demonstrate  that  the  Federal  Trade  Commission  is  exceeding 
its  authority.  And  you  always  have  the  dilemma  in  the  field  of  ad- 
ministrative law  of,  on  the  one  hand,  getting  too  formalistic  and  put- 
ting great  costs  and  delay  in  the  system,  and  being  too  infonnal,  so 
that  the  safeguards  of  the  individual  are  seriously  injured. 

Mr.  PoTviN.  Isn't  Mr.  Posner,  though,  going  to  in  very  short  order 
encounter  two  constraints  here :  On  the  one  hand  he  would  argue 
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that  he  should  not  do  this  informally:  on  the  other  hand,  his  is  one 
of  the  louder  voices  in  protesting  the  tilino-  of  individual  cases  rather 
than  doing  the  broad  industry  approach.  Thus 

Mr.  PosNER.  That  is  not — ^that  is  not  anything  I  have  suggested. 

Mr.  PoTviN.  In  your  dissent  to  the  ABA  report,  you  did  not- 


Mr.  PosNER.  I  did  not  suggest  that  they  should  be  conducting  studies 
instead  of  filing  complaints. 

Mr.  PoT\'iN.  Well,  you  certainly  objected,  in  the  most  vigorous  terms 
that  these  ej'es  have  read  in  sometime,  to  the  hling  of  individual  cases 
on  Robinson-Patman  counts. 

Mr.  PosNER.  Because  of  reservations  about  the  merits  of  the  sub- 
stantive policies,  not  because  of  a  preference  for  non-adjudicative  or 
informal  enforcement  methods  over  formal. 

Mr.  PoTYiN.  Well,  let's  take  a  good  garden  variety  FTC  staple. 
Let's  take  a  2(a)  secondary  injui-y  case  involving  a  service  station. 
Obviously,  the  service  station  operator  is  not  in  a  position  typically  if 
he  is  a  lessee  to  go  file  a  treble  damage  action.  If  he  does,  the  Perkins 
case  track  record  suggests  it  would  take  1-1  or  15  years  if  it  goes  all  the 
way  up. 

Would  you  regard  that  as  a  worthy  case  for  the  Commission's  time 
in  a  formal  sense  ? 

Mr.  PosxER.  I  think  the  verdict  there  was  over  a  million  dollars,  so 
I  think  his  time  in  bringing  that  suit  was  probably  well  repaid. 

Mr.  PoT\'iN.  Mr.  Perkins,  of  course,  was  much  more  than  an  indi- 
vidual lessee.  He  was  (a)  a  large  jobber,  (b)  who  owned  a  number  of 
service  stations  and  (e)  a  rather  wealthv  individual,  quite  apart  from 
that. 

Mr.  PosNER.  Right.  As  a  matter  of  enforcement  policy,  apart  from 
the  merits  of  the  statute,  I  think  certainlv  the  Federal  Trade  Com- 
mission  ought  not  to  spend  public  money  in  cases  where  there  are  pri- 
vate remedies  available. 

Mr.  PoTviN.  So,  thus  you  would  not  have 

Mr.  PosNER.  Like  the  Perkins  case. 

Mr.  PoT\'iN.  You  would  not  have  them  go  on  a  2(a)  secondary 
injury  case,  on  an  individual  service  station  ? 

Mr.  PosNER.  No.  I  was  addressing  myself  just  to  the  Perkins  type 
of  case  where  the  amount  in  controversy  is  so  large  that  the  victim  can 
well  afford  to  finance  his  own  ]  itigation. 

Mr.  Pot\t:n.  Reverting  to  the  question,  sir:  We  are  talking  now 
about  one  lessee,  we  are  talking  about  a  2(a)  secondary  injury  case. 

Please  comment  on  whether  you  feel  the  Commission  should  or 
should  not  proceed  with  a  foi-mal  complaint,  assuming  the  finding  of 
the  underlying  facts,  and  so  forth. 

Mr.  PosNER.  I  should  think  that  even  in  that  case  the  Commission, 
because  it  has  a  limited  budget,  would  have  to  make  a  judgment 
whether  to  spend  its  enforcement  resources  on  this  type  of  case  or 
whether  it  should  concentrate  on  some  other  area  of  the  law. 

It  has  to  make  that  judgment.  The  Commission  cannot  prosecute 
every  case  where  a  complaint  has  been  lodged  with  it  unless  it  has 
unlimited  appropriations. 

Mr.  PoT\'ix.  Thus,  you  are  expressing  at  least  a  disinclination  to 
proceed.  You  are  not  taking  a  flat-footed  stance.  So  now  we  have,  to  a 
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deo-ree,  eliminated  the  formal  way  to  help  this  case  with  an  obvious 
law  \iolation,  and  yet  you  do  not  want  it  done  informally,  either;  do  I 
understand  you  to  say  ? 

Mr.  PosNER.  I  think  the  point  of  the  report  is  not  solely  a  criticism 
of  the  use  of  covert  enforcement  where  the  staff  may  take  upon  itself 
judgments  that  are  to  be  made  by  the  Commission,  but  also  that  it  has 
i)een  the  practice — at  least  it  is  ray  impression  that  it  has  been  the 
practice — for  the  Commmission  to  act  as  a  kind  of  dealer's  representa- 
tive in  the  dealer's  relationship  with  its  suppliers.  This  is  not  limited 
to  price  discrimination  but  includes,  for  example,  terminations.  A  ter- 
minated dealer  will  go  to  the  FTC  and  complain,  and  very  often  the 
statf  of  the  Commission,  without  even  bringing  the  matter  to  the  Com- 
mission, will  go  to  the  supplier  and  try  to  work  it  out,  or  get  the  dealer 
reinstated.  The  difficulty  I  have  with  this  is  that  while  making  termi- 
nation more  difficult  will  help  an  occasional  dealer,  it  will  harm  small 
business  as  a  whole  because  it  will  make  sellers  less  interested  in  the 
franchise  mode  of  distribution,  where  there  are  independent  dealers. 

Mr.  PoTviN.  Let  me  ask  this,  sir:  Xow,  frequently  these  termina- 
tions involve  allegations — a  common  example  is  that  as  a  dealer  you 
stop  pushing  the  brand  of  tires,  batteries,  and  accessories  thatyour 
supplier  either  has  under  his  own  brand  name  or  perhaps  is  pushing — 
Goodyear,  Firestone,  and  so  on.  It  turns  out  that  the  oacterial  count 
in  your  rest  room  overnight  is  found  to  be  at  unsatisfactory  level  and 
tliey  ostensibly  terminate  you  for  that  reason.  Yet,  just  earlier  that 
day  or  the  day  before  there  was  a  violent  disagreement  when  the  sup- 
plier said — joii  are  going  to  sell  our  TBA  or  we  are  going  to  cancel 
you.  Sometimes  it  is  over  refusing  to  allow  the  supplier  to  say  you  are 
going  to  sell  your  gasoline  at  exactly  -8.9  or  "out." 

Xow,  under  this  set  of  facts,  don't  you  feel  that  it  is  perfectl}^  rea- 
sonable and  proper  for  the  statf  to  go  to  the  supplier  and  say,  now, 
how  about  this?  Did  you  do  this?  Is  this  why  you  canceled  him? 

What's  wrong  with  that  ? 

Mr.  PosxER.  Because  I  think  that — well,  you  have  given  a  kind  of 
mixed  bag  of  example  which  I  am  afraid  mirrors  a  prevalent  attitude 
within  the  Commission.  For  example,  if  a  seller  terminates  a  dealer 
because  he  does  not  feel  that  the  dealer  is  being-  sufficiently  aggressive, 
or  he  does  not  think  the  dealer  is  keeping  his  station  open  enough 
hours,  wants  them  to  keep  open  24  hours  a  day  or 

Mr.  PoTA^N.  Well,  now,  let's  stop  at  that  point.  The  majority  of 
major  suppliers  today  have  somewhere  in  their  central  office  a  piece  of 
pa[)er.  At  the  top  of  that  piece  of  j^aper  it  says  something  like  "Com- 
})any  Policy".  If  you  read  it  through,  somewhere  it  will  say,  "We  ac- 
knowledge that  our  lessees  are  independent  businessmen  and  we  do  not 
have  the  right  to  designate  their  price,  the  hours  during  which  they  are 
open,  or  the  daj's  of  the  week  during  which  they  are  open." 

So,  in  effect,  what  the  staff  is  saying  is,  your  written  policy  says  you 
won't  do  this.  This  guy  that  you  just  cancelled  said  you  did  do  it. 
How  about  this  ? 

Xow,  what  is  improper  about  that?  Do  you  feel  the  Commission 
should  be 

Mr.  PosNER.  The  case  you  are  putting,  it  seems  to  me,  is  a  garden 
variety  of  contract  dispute  that  has  no  monopolistic  implications  that 
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I  can  see.  If  oil  companies  want  tlieir  dealers  to  stay  open  24  hours  a 
day,  I  think  that  is  a  matter  of  indifference  to  public  policy.  If  in  in- 
sisting upon  this  the  companies  are  breaching  the  terms  of  their  con- 
tract, that  is  a  contract  dispute  and  it  seems  to  me  not  to  be  a  matter 
witli  which  Government  agencies  ought  to  concern  themselves. 

Mr.  Po-rv'ix.  Let's  redefine  what  you  are  saying.  Now,  if  you  are 
talking  about  company  employees  of  Humble  running  Humble  sta- 
tions, you,  sir,  are,  of  course,  eminently  correct. 

If,  on  tlie  other  hand,  you  are  talking  about  a  very  different  type  of 
animal  in  the  forest,  a  guy  who  is  an  independent  small  businessman 
who  has  leased  his  premises  from  Humble  and  buys  product  from 
Humble  then  that,  of  course,  is  an  entirely  different  matter,  since 
Humble  itself — and  I  am  just  using  that  company  by  way  of  illustra- 
tion, I  do  not  mean  to  single  them  out — if  Humble  itself  in  their 
company  policy  acknowledges  that  individuals's  right  as  an  inde})end- 
ent  small  businessman  to  choose  his  hours  and  to  do  his  own  pricing 
and  later  impinges,  would  this  not  appear  to  present  a  rather  clear 
case  involving  proper  consideration  by  the  Counnission? 

Mr.  PosNER.  I  should  have  thought  the  Federal  Trade  Commission 
was  not  established  to  police  adherence  with  contracts.  I  don't  think 
that  is 

Mr.  Stioler.  Let  me  just  say,  if  I  may,  all  economists  are  frus- 
trated lawyers.  I  read  into  the  passage  the  fact  not  that  you  begin  witli 
an  informal  inquiry  but  that  there  are  no  procedural  safeguards  except 
expensive  litigation  against  the  harassment  of  one  party  to  the  contract. 

Mr.  PoiTix.  Sir,  you  are  not  suggesting  that  the  FTC  should  lie 
excused  from  or  excluded  from  the  broad  general  policy  which  I  just 
read  to  you  from  aiding,  assisting,  and  counseling  small  business,  are 
you  ? 

^Ir.  HuNGAi^.  Well,  if  I  understood,  someone  remarked  in  the  small 
business  and  the  disajipearance  of  general  stores  that  this  more  or  less 
reflected  the  results  of  a  desirable  competition,  perhaps  better  distribu- 
tion and  service  in  the,  what,  chains  or  whatever  you  want  to  call  it ;  is 
that  correct,  a  correct  understanding? 

Mr.  PosNER.  I  think  general  stores  disapjieared  before  chains  arose, 
just  because  the  growth  of  grocery  stores  and  other  outlets. 

Mr.  Stigler.  The  basic  revolution  like  the  chain  and  the  super- 
market were  a  j'esponse  to  the  desire  of  consumers  to  have  the  pro- 
cessing of  food  done  more  quickly,  and  they  fulfilled  that  desire. 

JNIr.  Hungate.  But  all  I  can  say  is  in  my  experience  the  general 
store  >urvived  the  chains,  some  still  survive. 

And  wasn't  it  true  that  when  you  had  the  general  store  you  coukl 
buy  something  Saturday  night  t  And  are  not  there  some  of  the  services 
that  we  have  also  lost  as  we  have  eliminated  many  of  the  small  busi- 
nessmen ? 

Mr.  Stigler.  But  normally  I  think  the  market  is  responsive.  In  my 
area  Sears,  Roebuck  is  abandoning  a  long  policy  of  closing  on  Sundays 
because  consumer  buying  habits  have  changed  and  Sunday  is  now  a 
shojiping  day.  In  general,  I  think  we  have  a  remarkably  efficient — al- 
though there  are  lots  of  details  that  you  may  quibble  with — remark- 
ably adaptable  and  efficient  marketing  system  in  the  United  States. 

Mr.  Httngate.  Do  you  think  there  is  any  relation — we  discussed 
dairies  and  the  milk  business  before — any  relationship  in  the  decline 
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of  the  ability  to  get  milk  delivered  to  the  decline  in  the  number  of 
small  dairies,  where  they  used  to  be  a  common  thing,  you  would  get 
milk  delivered  all  the  time  and  now  I  suppose  it  is  very  rare. 

Mr.  Stigler.  The  milk  business  is  an  extraordinarily  regulated  in- 
dustry. It  is  regulated  in  part  by  milk  orders  that  have  highly  monoi)- 
ulistic  implications.  It  has  been  the  favorite  Held  of  the  Teamsters,  and 
artificial  dilferences  between  the  prices  at  the  home  and  at  the  store 
are  im})osed  in  large  measure  in  many  places. 

So  that  I  do  not  consider  the  free  workings  of  competition  have 
been  at  their  best  in  the  milk  industry. 

Mr.  HuNGATE.  Gentlemen,  we  have  a  roll  call  going  on  now,  and  I 
supijose  we  will  all  have  lunch. 

So  we  would  like  to  have  you  back  this  afternoon  at  2  o'clock,  and  the 
connnittee  will  stand  recessed  until  that  time. 

(Thereupon,  at  12:15  p.m.  a  recess  was  taken  in  the  hearing,  to 
reconvene  at  2  p.m.  this  same  day.) 

AFTERNOON    SESSION 

Mr.  HuNGATE.  The  committee  will  be  in  order. 

Counsel,  did  you  have  a  submission  you  wished  to  make? 

Mr.  Oden.  I  request,  Mr.  Chairman,  at  this  time  that  the  President's 
Task  Force  Report  on  Productivity  and  Competition  be  made  a  part 
of  the  record. 

Mr.  Hungate.  Without  objection,  it  is  so  ordered. 

(The  report  referred  to  appears  in  the  appendix  at  p.  271.) 

Mr.  PoTviN.  Mr.  Chairman,  this  will  represent  some  departure  from 
the  usual  procedure,  but  I  would  like  to  suggest  at  this  juncture,  being 
fortunate  as  we  are  in  the  presence  of  Mr.  Posner,  that  we  should  take 
this  occasion  to  discuss  with  that  gentleman  his  separate  statement 
hied  as  a  function  of  the  ABA  Commission. 

However,  let  me  hasten  to  add.  Professor  Stigler,  that  it  covers  in 
the  main  the  same  subject  matter  that  we  were  on  this  morning.  I 
would  hope  that  we  might  have  the  benefit  of  your  views  as  froin  time 
to  time  when  it  becomes,  in  your  judgment,  appropriate. 

Mr.  Hungate.  Counsel,  may  I  interrupt  \ 

We  will  be  in  recess  for  1  moment. 

( There  was  a  short  recess. ) 

Mr.  Hungate.  Continue,  please. 

Mr.  Potvin.  ]Mr.  Posner,  I  understand  you  were  a  former  employee 
of  the  Commission.  Could  you  state  what  the  position  was  ? 

Mr.  Posner.  I  was  a  legal  assistant  to  Connnissioner  Elman  from 
lOG:)  to  1965. 

]Mr.  Potvin.  On  page  93,  when  you  say  that  the  Commission  is 
"virtually  paralyzed  by  internal  dissension,"  could  you  perhaps  em- 
broider upon  that  a  l)it  I 

Mr.  Posner.  As  the  majority  re])ort  points  out.  there  has  been  quite 
a  slowdown  in  Commission  activity,  and  an  apparent  slowdown  in 
recent  years,  and  a  number  of  bitter  controversies  within  the  Commis- 
sion have  come  to  the  surface.  For  example,  when  complaints  are 
issued,  there  may  be  a  dissent  by  a  couple  of  members.  It  is  widely 
alleged  and  was  alleged  to  the  ABA  Commission  that  the  seeming 
inability  of  the  Commissioners  to  agree  on  enforcement  policy  was 
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making  it  very  difficult  for  the  staff  to  act,  to  open  investigations, 
to  knoV  when  to  close  them.  There  was  a  lack  of  effective  leadership 
and  of  even  elementary  agreement  by  the  Commissioners  as  to  what 
the  agency  ought  to  be  doing, 

Mr.  PoTvix.  So  you  feel  that  the  differences  in  point  of  view,  as  it 
were,  between  members  of  tlie  Commission  have  indeed  hampered  the 
work  of  the  Commission? 

Mr.  PosNEE.  I  suspect  that  these  differences  have  hampered  the 
Commission  in  the  sense  of  slowing  it  down,  preventing  it  from  taking 
various  enforcement  initiatives.  I  am  not  sure  that  is  altogether  a 
bad  thing.  I  think  it  is  accurate,  although  may  be  a  little  dramatic,  to 
say  that  there  has  been  a  degree  of  paralysis  in  its  activities. 

Mr.  PoT^-Ix.  Sir.  Avhen  you  say  on  page  95,  "Some  will  argue  that 
the  regulation  of  other  practices  besides  mergers  and  horizontal  price 
fixing  can  be  justified  on  antitrust  grounds:  I  shall  not  attempt  to 
debate  the  point  here" — you  did  not  mean  by  that  to  imply  that  you 
would  not  regard  tying  requirements,  exclusive  dealing,  refusal  to  deal, 
that  tyi^e  of  thing,  as  never  constituting  antitrust  violation.  I  am 
eliminating  price  discriminations  from  my  question  at  this  point. 
You  did  not  mean  to  say  that  mergers  and  horizontal  price  fixing  and 
only  tliose  are  properly  regarded  as  antitrust  violations,  did  you? 

Mr.  PosNER.  I  would  say  that  those  are  tlie  essential  anticompetitive 
practices  with  which  antitrust  laws  should  concern  themselves.  There 
may  be  unusual  circumstances  in  which  a  tying  agreement  or  exclusive 
dealing  arrangeinent  might  contril:)ute  to  monopoly  power,  but  I 
should  think  they  were  so  rare  as  barely  to  be  worth  antitrust  consider- 
ation. I  certainly  would  not  think  it  appropriate  to  establish  an  agency 
whose  major  function  was  to  consider  anticompetitive  conduct  other 
than  price  fixing  and  horizontal  mergers. 

Mr.  PoTVix.  So,  were  you  in  charge  of  policy  and  allocating  the 
sources,  you  would  allocate  all  or  virtually  all  of  them  to  the  two 
categories  you  have  mentioned  ? 

Mr.  PosNER.  That  is  correct. 

]Mr.  PoTVix.  On  page  07,  you  malce  an  analogy  between  the  Anti- 
trust Division  and  the  Commission.  You  say  that  in  both  cases,  the 
agency  merely  proposed  and  the  court  disposed.  As  I  recall,  you 
further  make  the  analoay  lietween  a  decision  of  the  Commission  and 
a  brief  as  filed  by  the  Division.  Do  you  really  mean  to  say  that  the 
court  treat  these  two  with  equal  weight  and  a  formal  Commission 
decision  as  of  no  more  standing  than  a  brief  filed  by  Mr,  McLaren's 
troops? 

]\rr.  PosxER.  "When  you  are  tallying  al)Out  a  statute  like  the  antitrust 
laws,  putting  to  one  side  any  portions  of  section  5  of  the  FTC  Act 
which  liaA^e  no  counterpart  in  the  Sherman  Act,  a  statute  that  is  en- 
forced concurrently  by  the  Trade  Commission  and  by  the  courts  and 
the  Justice  Department,  then  I  think  tlie  Supreme  Court  considers 
itself  to  be  primarily  responsible  for  formulating  antitrust  doctrine. 
And  while  I  think  it  certainly  gives  some  regard  to  what  the  FTC 
considers  the  law  to  be,  it  does  not  defer  to  it  as  it  would  in  an  area 
where  there  was  no  judicial  system  of  enforcement.  And  1  think 
a  persuasive  and  well-reasoned  Antitrust  Division  brief  has  in  prac- 
tical effect  a  very  similar  force  to  a  FTC  decision.  In  neither  case 
does  the  Supreme  Court  feel  bound. 
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Mr.  PoTviN.  Xow,  on  page  99,  sir,  you  iaiiiich  an  apparent  attack 
upon  the  Commission.  You  say  "But  it" — the  Commission — "has 
retarded  the  creation  of  a  coherent  body'" — that  "it,"  I  am  sorry,  refers 
back  to  the  concurrent  jurisdiction — "the  creation  of  a  coherent  body 
of  antitrust  hiw.  Even  more  serious  is  the  penchant  of  the  Trade  Com- 
mission for  bringing  cases  that  hick  a  rational  basis."' 

You  then  go  on  to  discuss  some  250  decisions  and  orders  in  the  re- 
straint of  trade  area  as,  as  you  say,  an  attack  that  year,  which  turns 
out  to  be  July  1, 1962,  through  June  30, 1963.  You  say  "In  none  of  these 
cases  or  any  other  2(d)  or  2  (e)  cases  in  the  sample  does  the  Commission 
suggest  or  is  it  remotely  likely  that  there  was  monopoly  power  at  the 
manufacturer  level  or  monopsony  power  at  the  distributor's  level  of  the 
industries  involved;"'  2(d)  and  2(e)  are  both  per  se  sections,  are  they 
not,  sir? 

Mr.  PosNER.  That  is  right. 

]\Ir.  PoTvix.  So  that  the  pleading  or  the  showing  of  either  monopoly 
or  monopsony  power  would  not  only  not  be  required,  it  would  not  even 
be  customary- ;  would  it  ? 

Mr.  PosNER.  I  dealt  at  a  later  point  with  the  ]')roposition  that  all  the 
Commission  is  doing  in  a  case  like  this  is  enforcing  the  statute  as  writ- 
ten and  any  criticism  one  has  of  the  enforcement  activity  is  properly 
directed  to  the  Congress. 

Mr.  PoTvix.  Well,  first,  do  you  concede,  sir,  that  it  would  be  rather 
extraordinary  in  a  per  se  section  proceeding  to  plead  or  approve  mo- 
nopoly or  mono]3Sony  levels  ? 

Mr.  PosxER.  True. 

Mr.  PoTvix^.  And  further,  even  if  they  were  not  per  se  sections, 
monopoly  or  monopsony  levels  are  not  an  inherent  part  of  the  juris- 
dictional requirements  and  so  forth  of  the  Eobinson-Patman  Act,  now, 
are  they  ?  You  are  using  Sherman  language. 

Mr.  Posj-TER.  Under  section  2(a)  at  least,  you  would  have  to  show 
a  tendency  to  monopob/,  a  substantial  lessening  of  competition,  or 
destruction  of  competition  between  customers. 

Mr.  PoTvix.  But  when  you  say  monopoly  power  or  mxonopsony 
power,  that  is  Sherman  Act  language. 

j\Ir.  PosxER.  That  is  right. 

Mr.  PoTvix.  May  tend  to  create  a  monopoly  would  be  old  Clayton, 
noAv  R-P  broad  injury,  or  injury,  and  prevention  of  competition  would 
be  the  E-P  narrow  injury.  So  that  on  at  least  two  counts,  then,  that 
would  not  have  been  customary;  (a)  it  is  Sherman  Act  language,  not 
R-P  language ;  second,  it  is  indeed  a  per  se  section. 

Mr.  PosxER.  Yes ;  I  am  criticizing  the  Commission  not  for  the  way 
it  drafts  2(d)  and  2(e)  complaints  but  for  its  decision  to  allocate 
apparently  the  bulk  of  its  restraint  of  trade  resources  to  those 
provisions. 

Mr.  PoTAax.  I  think  what  you  are  really  criticizing,  sir;  perhaps  on 
an  underlying  basis,  and  I  would  like  to  put  it  as  a  question,  if  I  may, 
is  the  Congress.  It  is  the  Congress  that  enacted  the  mandate  to  enforce 
tlie  Robinson-Patman  Act.  It  was  the  Congress  that  enacted  this  form 
of  per  se  sections.  If  you  find  that  objectionable,  your  objection  is  not 
a  function  so  much  of  the  implementing  agency  as  the  judgment  of  the 
Congress  that  went  into  the  passage  of  the  act.  Is  that  not  true  ? 
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Mr.  PosNER.  Not  completely,  because  the  act  does  have  a  good  deal 
of  o-ive  in  it.  I  do  not  think  it  is  absolutely  clear-cnt  in  its  command  to 
the  Commission.  What  the  act  particularly  does  not  include  is  any 
direction  to  the  Commission  as  to  how  much  resources  it  ought  to  devote 
either  to  the  entire  act  or  to  these  especially  harsh  per  se  provisions. 

Mr.  PdTviN.  Well,  sir:  now,  what's  your  personal  belief  or  philoso- 
phy, if  you  Avill  ?  How  much  discretion  does  a  member  of  the  Commis- 
sion have?  Obviously,  he  must  work,  as  you  suggest,  in  the  allocation 
of  re-ources.  But  going  a  step  beyond  that,  there  comes,  I  suppose,  a 
juncture  at  which  one's  personal  philosonhy  results  in  a  disinclinaticm 
to  agree,  as  it  were,  with  a  given  provision  of  law  which,  under  your 
oath  of  law,  you  have  promised  to  enforce.  What  are  the  proper  outer 
limits? 

Mr.  Posneh.  Let's  take  the  case  of  2(d).  As  I  recollect  the  Federal 
Trade  Commission's  chainstore  study,  the  assertion  was  made  that  the 
large  chains,  such  as  A.  &  P.  were  extracting  unjustified  price  conces- 
sions in  the  form  of  advertising  allowances.  In  order  to  prevent  this 
abuse.  Congress  passed  this  very  strict  provision  requiring  proportional 
provision  of  advertising  allowances  to  competing  distrilnitors.  I  would 
think  it  perfectly  consistent  with  congressional  intent  and  with  wise 
enforcement  discretion  for  the  Commission  not  to  invoke  that  section 
except  in  oases  where  it  susj^ects  that  an  advertising  allowance  is  being 
used  in  order  to  strengthen  the  position  of  one  of  these  powerful  chain- 
stores. 

]Mr.  PoTviN.  So  then  your  personal  philosophy  would  be  that  the 
Commission  should  have  the  right  to  not  enforce  a  particular  statute 
miless  on  his  observation  and  his  judgment  of  the  fact,  it  were  for, 
in  tliis  case,  an  overridino-  important  purpose? 

INIr.  PosNER.  Is  a  U.S.  attorney  or  a  local  district  attorney  duty- 
]>ouik1  to  bring  every  case  that  he  thinks  he  might  be  able  to  win  ?  There 
i~'.  so  much  that  is  illegal  that  if  one  went  down  one  road  and  decided 
to  ])rosecute,  say,  every  single  bad  check  case,  you  would  not  be  nble  to 
tal^-^  care  of  tlie  really  serious  violations. 

If  the  FTC  decided  to  in-osecute  all  section  2(d)  and  2(e)  viola- 
tions, it  would  not  l^a^•e  time  for  anything  else.  I  should  think  that 
from  the  standpoint  of  a  committee  concerned  with  the  ])rotection  of 
small  business,  the  allocation  of  resources  that  is  revealed  in  this 
little  study  I  did  of  the  FTC's  efforts  in  fiscal  year  1963  would  he 
disturbing.  They  seem  to  have  devoted  the  bulk  of  their  resources 
to  insuring  equal  advertising  allowances  in  the  toy-catalog  and  news- 
dealer businesses.  I  see  no  evidence  that  these  industries  were  chosen 
because  there  was  a  basis  for  lielieving  th.at  allowances  were  being 
used  as  disguised  price  concessions  to  a  monopolistic  dealer,  some- 
thinir  analogous  to  the  old  concern  with  A.  &  P. 

M)'.  (\iNTE.  Would  counsel  yield  there  for  a  question? 

Mr.  Hfxgatk.  Mr.  Conte? 

]\Tr.  CoNTi:.  Where  do  you  feel  the  allocation  of  resources  should 
have  gone  ? 

Mr,  PosNER.  There  is  probably  more  that  the  Commission  could 
have  done  in  the  area  of  horizontal  mergers,  and  for  the  protection 
of  tlie  consumer  in  a  variety  of  areas.  I  think  the  Commission  would 
confer  a  great  boon  on  the  country  if  it  devf  ted  more  of  its  resources 
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to  fiiidiiia-  out  gome  facts  about  the  operation  of  tlie  economy.  This 
niornino-,  we  discussed  the  problem  of  jjredatory  pricecutting-  and  it 
turns  out  that  although  this  crime  has  been  with  us  for  many  years, 
there  is  very  little  factual  information  about  its  incidence  and  severity 
and  Avhether  it  is  a  real  problem  or  whether  it  is  largely  mythical. 

Mr.  CoNTE.  In  your  separate  statement  on  the  Kirkpatrick  report, 
INIr.  Posner,  you  raise  a  question,  and  I  quote  from  your  words — 

What's  the  need,  if  any,  for  a  government  agency  charged  with  protecting 
consumers  from  deception  or  ignorance? 

Am  I  correct  that  your  answer  to  this  question  would  be  that  there 
is  no  ]ieed  for  such  an  agency  or  Government  efforts  and  that  general 
marketplace  activities  will  adequately  prevent  consumer  fraud  or 
deception  from  occurring? 

Mr.  PosxER.  I  would  not  state  it  quite  so  starkly  as  that.  I  do  not 
think  that  the  market  will  eliminate  all  incidents  of  consumer  fraud. 
On  the  other  hand,  I  think  the  most  serious  such  incidents  are  wholly 
l)eyond  the  power  of  the  FTC  to  deal  with.  That  includes  the  preda- 
tory conduct  of  essentially  criminal  people — con  men  and  people  who 
are  not  serious  businessmen,  who  are  not  amenal)le  to  deterrence  by  a 
cease-and-desist  order.  That  area  of  consumer  fraud  I  think  the  FTC 
does  nothing  about.  When  I  look  through  what  the  FTC  does  in  a  year 
and  the  kind  of  frauds  that  it  does  enjoin,  it  makes  me  wonder  whether 
there  is  a  function  for  this  agencv. 

]Mr.  CoNTE.  In  other  words,  you  would  just  limit  their  jurisdiction 
to  predatory  frauds  rather  than  going  into,  say,  merchandising  which 
is  only  on  the  borderline  of  fraud,  but  is  deceptive  to  the  consumer? 
The  consumer  comes  out  with  the  short  end  of  the  stick  on  some  of 
the  advertisements  that  are  put  out  by  certain  companies  on  their 
particular  products.  Do  you  not  feel  they  should  have  jurisdiction 
over  this  ? 

Mr.  PosNER.  I  suppose  the  principal  reason  why  I  should  have 
reservations  about  that  jurisdiction  is  that  when  I  look  at  the  kinds  of 
borderline  activities  that  the  FTC  gets  involved  with,  it  is  very  diffi- 
cult to  see  any  good  that  is  being  done.  Very  often,  the  practice 
enjoined  is  wholly  marginal.  Very  often,  there  is  a  suspicion  that 
what's  Ijeing  enjoined  is  not  deception,  but  simply  competition. 

I  mentioned  the  emphasis  that  the  Federal  Trade  Commission  has 
j^laced  on  discount  selling,  on  the  use  of  the  manufacturer's  list  })rice. 
It  has  been  very  hard  on  retailers  that  happen  to  be  discount  houses 
who  advertise  that  they  are  selling  below  the  manufacturer's  list  price. 
This  is  a  situation  where  activities  ostensibly  designed  to  prevent 
fraud  may  be  inhibiting  perfectly  fair  competition. 

^[r.  CoNTE.  I  am  not  too  familiar  with  the  case  at  this  point,  but 
there  were  cases  of  deceptive  advertisements  of  tires  in  the  past.  It 
is  more  than  a  question  of  competition  here,  it  is  a  question  in  this 
particular  case  of  safety.  A  person  buys  a  tire  thinking  that  he  is 
getting  a  4-ply  or  a  6-ply  tire  and  he  winds  up  with  a  2-ply  tire.  The 
man's  life  could  be  in  danger  and  I  think  this  is  an  area  that  is  very, 
very  important  for  the  Commission  to  get  into. 

Mr.  PosNER.  But  what  is  interesting  about  the  problems  in  wdiich 
human  safety  is  involved  is  that  we  have  a  system  of  legal  remedies 
in  the  private  tort  and  accident  law.  That  is  to  say  if,  in  fact 
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Mr.  CoNTE.  Well,  that  may  be  too  late. 

jMr.  PosNER.  It  may  indeed  be  too  late  for  the  individual  involved. 
But  I  would  suppose  that  if  a  major  tire  company  were  sellino-  an 
unsafe  tire  and  representing  it  to  be  safe,  the  company  would  invite 
such  a  torrent  of  tort  litigation,  of  negligence  suits  and  fraud  suits 
by  individuals,  that  it  would  be  eifectively  deterred  from  repeating 
the  practice.  I  do  not  know  of  any  such  cases. 

Mr.  HuNGATE.  Will  the  gentleman  yield  there  ? 

Mr,  CoNTE.  Yes. 

Mr,  HuNGATE,  This  concern  for  the  consumer  and  the  poor  con- 
sumer is  not  exactly  the  one  who  suffered  there.  It  is  the  uneducated, 
the  illiterate,  the  uninformed  who  do  not  know  when  this  happens  to 
them  and  do  not  know  how  to  use  these  remedies.  The  large  fellow 
and  the  well-educated  person  and  the  fellow  who  is  well  off  and  has 
a  regular  lawyer  will  do  exactly  what  you  say.  But  it  seems  to  me  the 
very  class  of  people  who  need  protection  are  the  least  apt  to  get  it. 

Mr.  PosNER.  What  troubles  me,  or  what  I  guess  I  am  perplexed 
about,  in  the  assertions  about  the  victimization  of  poor  consumers,  is 
that  if  existing  sellers  are  selling  defective  products  or  pulling  the 
wool  over  the  eyes  of  the  poor  consumer,  I  would  expect  other  sellers 
to  come  into  the  market  and  either  provide  honest  information  or 
provide  an  honest  product.  Eeliability  is  one  of  the  assets  that  firms 
want  to  develop. 

Mr.  CoNTE.  Of  course,  I  would  seem  to  think,  and  I  say  this  in  jest, 
Professor  Posner,  that  if  we  were  to  follow  your  philosophy,  what  you 
would  be  doing  is  carrying  your  academic  profession,  your  teaching  of 
law  students  to  the  nth.  degree :  You  would  not  only  be  teaching  them 
but  also  providing  the  cases  for  them  when  they  get  out  of  law  school, 
I  would  rather  see  this  stopped  by  someone.  If  it  were  not  for  people 
like  Ralph  Nader,  who  came  out  and  exposed  safety  problems  like 
this  people  would  be  still  inaking  these  tires  and  still  advertising 
them  as  safe  for  the  American  public.  As  a  result,  a  lot  of  people 
could  have  been  injured  by  it.  Ralph  Nader  has  performed  a  great 
service  to  the  American  people  in  his  activities. 

I  would  think  this  is  a  function  of  the  Federal  Trade  Commission. 
Presently,  I  have  a  bill  to  set  up  a  consumer  office  in  the  Government 
to  be  the  focal  point  of  all  consumer  protection  efforts.  I  believe  we 
should  really  put  the  wood  to  people  Avho  use  deceptive  advertising 
in  the  sale  of  their  products  to  the  American  public. 

Mr.  PosNER,  But  there  are  dangers  here.  There  is  always  the  possi- 
bility that  these  eft'orts  to  protect  consumers,  while  they  may  save  an 
occasional  consumer  from  an  unhappy  purchasing  experience,  may 
also  lead  to  higher  prices  for  other  consumers  who  have  to  defray  the 
seller's  cost  in  complying  with  this  new  law. 

For  example,  if  this  new  agency  were  to  require  every  seller  to  put 
a  tag  on  with  a  lot  of  information,  say,  on  what  the  product  con- 
tained, or  if  you  required  him  to  test  the  product  and  report  the  test 
results,  this  would  make  the  selling  of  that  product  more  costly,  and 
the  costs  would  be  borne  ultimately  by  others. 

Mr.  CoxTE.  It  may,  but  in  the  long  run,  I  believe  it  is  going  to  save 
the  consumer  a  lot  of  money.  If  a  package  is  not  properly  labeled  for 
example  the  consumer  can  get  the  short  end  of  the  stick. 
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^Ir.  IIuNGATE.  If  the  gentleman  will  yield  on  the  point  you  raised 
earlier,  or  on  i-ply-rated  tires  which  were  actually  2  ply. 

Mr.  PoTV^N.  Mr.  Posner,  I  think  here  we  have  an  operating  model 
in  real  life  on  which  you  may  make  your  judgment.  The  British  liave 
for  a  number  of  years  had 'a  thing  they  call  tell  tags,  which  you 
have  just  described.  I  am  not  aware  that  the  complaint  has  been  made, 
either  by  a  member  of  your  profession,  Professor  Stigler,  or  by  social 
commentators  geiierally  that  it  has  raised  the  price  to  the  consumers. 
Quite  to  the  contrary,  it  has  been  most  helpful. 

Mr.  PosNEK.  But  I  do  think  that  the  costs  of  many  governmental 
policies  are  not  perceived  at  the  time  they  are  enacted  but  are  per- 
ceived many  years  later. 

Mr.  PoTvix.  This  is  my  point,  sir,  that  this  system,  the  tell-tag 
system,  has  been  in  effect  in  England.  After  a  number  of  years'  opera- 
tion, that  result  has  not  surf  acecl  yet. 

Mr.  Stigler.  I  do  not  think  it  is  a  tenable  position  to  debate  whether 
you  are  in  favor  of  safety  of  tires  or  purity  of  drugs.  The  questions 
posed  that  way  have  only  one  side.  The  basic  question  you  have  to  face 
is :  are  you  achieving  anything,  and  if  so,  at  what  cost  will  you  pursue 
a  given  policy  \  I  do  not  know  whether  the  FTC,  by  its  pursuit  of  ad- 
vertising or  its  pursuit  of  labeling  and  the  like,  has  done  anything 
or  has  not  done  anything.  I  have  made  no  study.  I  have  gone  into  an 
extensive  study  of  a  much  more  elaborate  area  of  consumer  protection, 
the  Securities  and  Exchange  Commission.  There  I  found  a  perfectly 
immense,  powerful  machine  that  has  had  no  influence  on  the  average 
performance  of  new  stocks  that  get  cleared  after  filing. 

The  point  is  that  the  statement  in  the  preamble  of  the  act  of  its 
intention  can't  be  read  as  a  statement  of  its  achievements. 

Mr.  CoNTE.  I  am  aware  of  the  kind  of  problems  you  refer  to  Mr. 
Stigler.  But  I  do  disagree  with  the  statement  Mr.  Posner  made.  He 
was  very  emphatic  in  his  belief  that  this  protection  would  accomplish 
nothing,  but  to  increase  the  price  of  product  to  the  consumer.  I  dis- 
agree with  him  wholeheartedly.  I  do  not  think  that  in  the  long  run  it 
will  increase  the  price  to  the  consumer.  The  consumer  is  going  to  pay 
the  price  for  what  he  gets.  He  cannot  pay  this  price  when  he  can't 
really  know  what  it  is  he  is  getting. 

On  the  safety  angle,  when  you  get  into  a  situation,  where  you  are 
advertising  a  tire  with  4-ply  capability  when  it  is  a  2-ply  tire,  here 
the  consumer  is  not  only  getting  the  short  end  of  the  stick  in  quality, 
but  in  the  vital  area  of  safety  as  well.  I  think  this  is  an  area  where 
the  FTC  should  plan  a  very  important  role. 

I  am  not  quibbling  with  legitimate  objections  to  FTC  practices,  such 
as  the  Kirkpatrick  complaint  about  all  of  that  time  being  spent  on 
fur  and  textile  labeling.  I  certainly  agree  with  that  objection.  I  ima- 
gine there  is  a  lot  of  trivia  going  on.  But  by  the  same  token,  there  is 
a  lot  of  good,  solid  work  here  that  can  and  should  be  done  to  protect 
the  consumer. 

Mr.  Posner.  What  I  said  there — and  the  little  study  that  I  did  in 
connection  with  the  report  was  not  really  addressed  to  the  question, 
is  there  conceivably  some  area  in  which  the  FTC  might  do  a  good 
job — I  was  particularly  struck  by  the  fact  that  looking  through  a 
year's  worth  of  FTC  fraud  orders,  over  200  orders,  the  only  ones, 
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with  trivial  exceptions,  that  I  could  find  that  seemed  to  be  dealing 
with  what  potentially  is  serious  deception  seemed  also  to  be  cases 
where  the  only  elective  remedies  were  criminal  remedies. 

Now,  maybe  there  are  other  cases.  But  in  the  year  that  1  looked  at, 
the  Connnission  was  concentrating  on,  for  example,  requiring  a  manu- 
facturer of  ballbearings  to  disclose  to  the  businessmen,  the  assemblers, 
who  bought  these  ballbearings  that  some  of  them  had  been  produced 
in  Japan.  I  should  think  a  purchaser  of  ballbearings  for  use  in  his 
business  is  quite  capable  of  specifying  what  quality  and  type  of  ball- 
bearing he  wants  and  does  not  require  the  protection  of  the  Federal 
Trade  Connnission.  I  further  assume  from  what  I  know  about  tlie 
origin  of  these  cases  that  they  are  instituted  by  domestic  manufacturers 
of  the  product  who  just  do  not  like  foreign  competition.  That  kind 
of  perverse  application  of  the  Federal  Trade  Commission  Act  seemed 
to  me,  on  the  basis  of  my  review  of  the  year's  cases,  to  be  extraordi- 
narily commonplace. 

Mr.  CoNTE.  Then  you  are  not  saying  that  the  Federal  Trade  Com- 
mission does  not  serve  a  useful  purpose;  you  are  just  finding  fault 
with  what  they  have  taken  up,  the  certain  cases  they  have  taken  up  I 

Mr.  PosNEK.  Except  that  I  think  that  when  an  agency  has  a  50-year 
history — it  has  been  more  than  50  years — which  is  as  unrelievedly 
gloomy  as  that  of  the  Federal  Trade  Commission,  it  should  make  you 
question  the  proposition  that  it  has  simply  suftcred  from  some  acci- 
dental, miimportant  failings  which  can  readily  be  remedied,  and  then 
the  FTC  will  be  set  straight.  I  have  some  doubt  whether  it  can  be 
substantially  improved. 

Mr.  Wertheimer.  Is  your  questioning  of  the  Government  role  in 
consumer  protection  a  questioning  of  the  FTC's  role  in  consumer 
protection,  or  is  it  also  a  philosophical  questioning  of  any  Govern- 
ment's role,  at  all  ? 

Mr.  PosNER.  It.  is  not  questioning  the  Government's  role  in  this 
sense,  that  I  think  it  is  completely  appropriate  for  society,  the  Gov- 
ernment, to  establish  a  system  of  private  legal  rights  for  deception. 

Mr.  PIuNGATE.  Pardon  me.  Right  on  that  point,  it  seems  to  be  your 
general  thesis  that  the  private  rights,  the  tort  suit  and  so  on,  will 
restrain  the  manufacturer,  the  distributor,  and  hold  him  in  line.  But 
do  we  not  have  an  excellent  example  of  that  when  the  Congress 
recently  passed  this  auto  safety  legislation?  I  do  not  know  how  many 
thousands,  I  suppose  tens  of  thousands  of  cars  have  been  called  back. 
I  am  ceitain  there  were  never  tens  of  thousands  of  law  suits,  and  I 
can  speak  from  personal  experience.  If  you  ever  had  a  guy  that  bought 
a  lemon,  they  sent  out  eight  engineers  from  Detroit  to  pro\'e  to  you 
that  you  did  not  have  a  lemon. 

Mr.  PosNER.  My  impression  is  actually  different  from  yours.  It  is 
my  impression  that  these  auto  recalls  reflect  in  a  significant  measure — 
I  "do  not  know  how  nuich  of  a  measure — the  extraordinary  expansion 
of  the  private  products  liai)ility  action,  where  a  person  who  is  injured 
l)y  a  defective  product  can  sue  the  manufacturer. 
'  Mr.  HuNGATE.  Did  it  not  immediately  follow  the  auto  inspection 
laws  passed  by  the  Congress,  though,  the  recalls?  In  other  words,  this 
vast  nuumber  of  recalls,  did  that  not  follow  the  legislation? 

Mr.  PosNER.  I  am  not  aware  of  the  precise  timing.  But,  for  example, 
if  a  company  discovers  thnt  it  sold  10,000  cars  with  defective  steering 
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wheels,  it  has  exi)osed  itself  to  millions  of  dollars  in  liability  in  private 
tort  suits  by  anybody  wlio  was  injured  as  a  result  of  that  malfunction. 

Mr.  Wertheimer.  You  talk  about  a  system  of  private  remedies.  I 
am  talking  about  a  system  of  government  involvement,  some  form  of 
government  representation  of  the  consumer's  interest.  For  instance, 
you  know  there  has  been  legislation  introduced  to  establish  a  form  of 
government  consumer  representative,  an  office  in  the  White  House. 
Do  you  feel  that  type  of  (xovernment  role  is  wrong  ? 

Mr.  PosxER.  Xo,  I  think  it  is  perfectly  appropriate  and  would  be 
useful  to  have  someone  rej^resenting  the  consumer,  say,  before  regula- 
tory agencies,  where  I  think  consumers  are  not  well  represented  and 
do  not  get  a  fair  shake.  That  kind  of  function  seems  to  me  appropriate. 

I  would  hesitate  more  if  the  notion  is  that  this  official  would  go 
around  bi'inging  law  suits  all  over  the  country.  I  think  government 
has  failed  in  one  respect  here  in  not  putting  more  of  the  responsibility 
for  preventing  deception  on  competitors.  If  the  honest  seller  is  losing 
sales  as  a  result  of  fraud  by  his  competitors,  then,  instead  of  providing 
government  legal  machinery  through  the  FTC,  we  ought,  at  least  in 
the  first  instance,  to  insist  that  the  sales  from  him  unfairly,  wrongly, 
by  this  fraud.  We  have  a  remedy  for  that  in  section  43(a)  of  tlie 
Lanham  Trade-Mark  Act. 

Mr.  Wertheimer.  But  in  practice,  you  do  not  believe  that  this  has 
l)een  an  effective  deterrent  of  consumer  deception,  do  you  I 

Mr.  Stigler.  Certainly. 

Mr.  Oden.  Mr.  Chairman? 

Mr.  Hungate.  Yes,  Counsel. 

Mr.  Oden.  In  listening  to  Professor  Posner's  comments  and  from 
reading  his  sejiarate  opinion,  I  feel  that  your  statement  is  that  tlie 
court  system  as  it  is  presently  constituted,  with  some  minor  variations, 
would  be  able  to  handle  the  great  bulk  of  the  consumer  complaints 
tfiat  originate  today. 

I  would  like  to  make  one  distinction,  though.  After  l>eing  out  of 
law  school  just  a  few  years.  I  seem  to  remember  that  in  order  to  get 
into  court,  you  have  to  have  standing,  which  means  that  damages 
must  be  present.  In  my  understanding  of  the  Federal  Trade  Commis- 
sion and  the  Federal  Trade  Conunission  Act,  a  suit  before  the  Federal 
Trade  Commission  is  in  the  public  interest  and  the  cease  and  desist 
order  is  designed  to  act  prospectively  and  to  protect  those  people  who 
might  possibly  have  been  injured  if  that  activity  was  continued. 

To  go  further  with  that,  I  would  like  to  discuss  a  type  of  situation 
the  Commission  has  had  several  cases  on.  For  example,  a  national 
advertiser  in  a  magazine  who  is  selling  an  at-home  selling  scheme, 
manufacturing  sometliing  at  home  and  tlien  selling  it.  They  adver- 
tise ''Make  up  to  S2(),()(l()  a  year*'  and  the  package  would  cost  the 
person,  say,  $300  in  order  to  enter  into  this  selling  scheme.  Well,  in 
order  to  maintain  a  fraud  suit,  you  will  have  to  show  scienter.  But 
in  a  situation  like  this,  it  is  quite  possible  that  the  promoter  of  the 
scheme  in  one  year  actually  did  sell  $20,000  of  this  commodity.  But 
over  the  last  10  years  or  however  long  this  scheme  has  been  going, 
the  average  particij^ator  has  been  making  $200,  $300,  $4()0  a  year. 
So,  in  a  situation  like  tliat.  vour  remedies  would  be  totallv  useless. 
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Mr.  PosNER.  I  suppose  you  are  more  upset  than  I  am  about  people 
who  try  these  get-rich-quick  schemes  and  clo  not  get  rich. 

Mr.  Oden.  That  is  the  reason  behind,  the  Act,  from  my  under- 
standing. 

Mr.  PosNER.  No,  I  think  an  important  principle  is,  or  ought  to  be, 
that  a  good  deal  of  the  protection  against  deception  must  be  self- 
protection,  that  you  rely  on  people  using  certain  elementary  caution 
and  commonsense  in  dealing.  I  am  told,  for  example — I  can't  really 
believe  it — that  the  FTC  has  had  a  series  of  cases  involving  chinchilla 
breeding  in  which  a  person  offers  to  sell  a  pair  of  chinchillas  and 
promises  that  they  will  breed  and  the  purchaser  will  be  able  to  sell 
chincillas,  and  tliat  the  people  selling  this  were  charging  several  thou- 
sand dollars  for  these  two  chinchillas.  Well,  now,  I  should  think  that 
anyone  who,  on  the  basis  of  a  representation  like  that,  without  in- 
vestigating the  nature  of  the  chinchilla  industry  and  the  breeding 
habits  of  chinchillas,  goes  out  and  pays  $3,000  for  these  chinchillas 
has  essentially  only  himself  to  blame  and  that  there  is  a  limit  to  how 
nuich  resources  society  ought  to  devote  to  protecting  people  from  this 
kind  of  f  oolislmess. 

Mr.  HuNGATE.  Pardon  me.  Is  this  not,  though,  exactly  the  sort  of 
consumer  the  Government  needs  to  protect  ? 

Mr.  PosNER.  I  do  not  think  you  can  protect  that  man,  as  a  matter 
of  fact. 

Mr.  HuNGATE.  Well,  let  me  finish — you  think  we  can,  do  you  not? 

Mr.  PosNER.  No,  I  do  not  think  you  can.  If  he  is  going  to  put  down 
$8,000  for  chinchillas,  he  is  going  to  throw  his  money  away  in  some 
other  fashion  if  you  close  that  one  off. 

Mr,  HuNGATE.  Someone  was  talking  this  morning  about  a  purchaser 
that  gets  a  preferred  price  because  of  different  reasons.  Maybe  this 
other  fellow  is  unreliable  in  his  payment  habits  or  mistreats  the  ma- 
terial he  buys.  In  the  same  kind  of  example,  I  can  see  a  man  who  pur- 
chases large  quantities  and  he  goes  in  and  says,  now,  if  we  make  a 
discount  here,  I  am  buying  from  you ;  if  not,  I  will  go  down  the  street. 
The  fact  is  the  seller  knows  he  will  go  down  the  street  and  somebody 
will  give  him  a  discount. 

Now,  that  kind  of  consumer  really  does  not  need  much  protection. 
That  is  the  kind  of  man  I  think  you  are  talking  about  with  your  law 
suits.  He  will  bring  his  law  suits  and  he  will  figure  it  out. 

But  the  guy  who  buys  these  chinchillas  lives  out  in  the  country 
somewhere,  he  is  78  years  old.  He  needs  it.  He  doesn't  have  the  grasp 
or  the  education. 

Take  a  lady  who  is  To  and  buys  a  $300  subscription  to  Playboy. 
Do  you  think  we  should  do  nothing  and  let  her  wake  up,  or  should  the 
Government  take  an  interest  in  these  cases  ? 

Mr.  PosNER.  That  is  a  little  easier  case,  if  she  has  not  j)aid  for  it 
all  in  advance 

Mr.  HuNGATE.  She  does.  She  has  paid  for  it  all. 

Mr.  PosNER.  Maybe  what  you  need  to  do  is  to  institutionalize  her — 
I  am  not  being  serious.  I  do  not  think  it  is  possible,  at  least  I  do  not 
think  it  is  feasible,  to  protect  people  against  mistakes  if,  for  some 
reason,  they  are  wholly  lacking  in  prudence  or  caution  or  education. 

jNIr.  Htjngate.  Do  you  not  think  the  man  who  performed  this  act  on 
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the  other  end  is  wholly  lacking,  perhaps,  or  almost  wholly  lacking  in 
any  moral  integrity,  the  man  on  the  other  end  of  the  scheme  ? 

Mr.  PosNER.  The  chinchilla  case  might  be  one  where  it  was  a  naked 
fraud  and  where  it  would  be  appropriate  to  proceed  against  the  seller 
criminally.  On  the  other  hand,  if  it  is  simply  a  case  where  the  purchaser 
did  not  understand  or  know  much  about  chinchillas 

Mr.  HuNGATE.  Let  me  have  one  more.  What  do  we  do  about  the 
fellow  who  is  victimized  by  deceptive  advertising  on  a  48-cent  box  of 
soap? 

Mr.  PosNER.  I  think  the  example  is  a  little  unrealistic,  for  this 

reason : 

Mr.  HuNGATE.  I  practiced  law  and  they  walked  in  my  office  like 
that.  So  some  of  them  are  realistic. 

Mr.  PosNER.  Put  yourself  in  the  place  of  a  soap  company.  These  are 
large  companies.  You  are  not  going  to  make  a  lot  of  money  if  you  sell 
just  one  cake  of  soap  to  a  customer  and  never  sell  a  second  cake  of 
soap  to  the  same  customer,  are  you  ?  So  it  seems  to  me  very  poor  policy 
and,  therefore,  rather  unlikely  for  a  company  that  sells  a  repeat  item, 
where  he  has  to  sell  to  the  same  customer  time  and  time  again,  to  pull 
a  fraud,  because  he  is  just  going  to  sell  one  cake  of  soap  to  that 
customer. 

Mr.  Oden.  Professor  Posner,  I  think  we  should  get  it  clear  right 
now  that  in  any  type  of  fraud,  the  person  who  has  been  defrauded 
has  the  right  in'  court  with  or  without  the  Federal  Trade  Commission 
Act.  The  Federal  Trade  Commission  Act  was  designed  to  protect  the 
public  at  large. 

Mr.  PosNER.  OK. 

Mr.  Oden.  Xow,  any  time  a  complaint  is  received  in  the  Federal 
Trade  Commission,  the  injured  party  does  not  gain  anything  from  the 
FTC  action.  He  does  not  gain  his  money  back ;  you  know  that.  He  still 
has  an  action,  a  criminal  or  civil  action,  against  tlie  frauding  party. 
'What  the  FTC  Act  is  trying  to  do  is  defend  society  as  a  whole  against 
these  kinds  of  gray,  shady  areas  between  outright  fraud  and  legitimate 
business  practices. 

Mr.  CoxTE.  The  only  question  I  had  was  with  regard  to  the  chin- 
chilla. I  think  you  used  an  extreme  case  and  I  was  going  to  go  back  on 
just  what  ]\Ir.  'Hungate  hit.  That  is  not  the  kind  of  consumer  we  are 
trying  to  protect.  The  consumer  we  are  trying  to  protect  is  the  every- 
day buyer,  the  lady  who  goes  in  tlie  grocery  store.  Xine  times  out  of  10, 
slie  does  not  know  that  she  is  being  misled.  She  does  not  know  she  is 
not  getting  a  16  ounce  box  of  soap,  even  though  the  box  looks  like  it  is 
a  16  ounce  box. 

Mr.  PosNER.  I  would  need  more  evidence  to  be  convinced  that  the 
type  of  person  you  mention,  the  person  who  is  buying  the  repeat  item 
n't  the  reputable  store,  is  being  victimized.  I  will  grant  you  that  house- 
wives probably  do  not  know  how  many  ounces  of  soap  you  get  when  you 
buy  a  bar  of  soap.  But  I  should  think  that  they  are  not  fooled,  because 
if  they  were  fooled,  they  would  not  buy  a  second  cake  of  soap  from  that 
company. 

Mr.  CoNTE.  But  they  are  fooled.  That  is  the  whole  thing.  If  they 
knew  they  were  being  fooled,  they  would  not  do  it.  This  is  where  the 
Federal  Trade  Commission  and  the  Government's  role  must  come  in. 
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Mr.  PosxER.  This  is  a  matter,  it  seems  to  me,  for  an  empirical  investi- 
gation. We  have,  for  example,  a  trutli-in-lending  law  which  has 
changed  the  required  disclosure  of  interest.  It  is  asserted  that  people 
did  not  know  they  were  paying  18  percent,  say,  on  a  department  store 
charge  account.  Now  we  have  that  law 

Mr.  CoxTE.  You  do  admit  that  i;)eop]e  didn't  know  it  ? 

Mr.  PosxER.  I  suspect  that  people  did  not  think  in  these  terms. 

Mr.  CoxTE.  Part  of  your  premise  was  that  people  knew  everything 
they  were  doing. 

Mr,  PosxER.  No,  I  think  people  know  only  the  information  which  is 
useful  for  them.  If  they  could  have  a  6-percent  charge  account  some- 
where, then  I  think  they  would  find  out  these  interest  rates. 

But  just  to  pursue  that  for  a  second,  now  that  we  have  a  Truth-in- 
Lending  Act,  we  ought  to  ask  whether  housewives  are  changing,  or 
other  consumers  are  changing,  their  credit  patterns  because  they  have 
been  given  more  information.  I  would  suspect,  and  there  has  been  a 
study  of  the  Massachusetts  Truth-in-Lending  law  which  found,  that 
these  laws  do  not  make  a  diffei'ence.  liecause  consumers  have  been 
given  a  fact  that  is  not  meaningfu]  to  them.  Their  question  is  not 
wheth-er  to  spend  18  percent  for  a  department  store  charge  account 
rather  than  buy  com.mercial  paper  or  something  like  that.  They  think 
in  ter?ns  of  their  monthlv  l)ill. 

If  it  were  found  on  the  basis  of  an  empirical  inquiry  that  statutes 
like  the  Truth-in-Lending  Act  did  not  aft'ect  purchase  patterns,  then 
would  not  one  want  to  reexamine  the  whole  proposition  that  the  Fed- 
ei'al  Trade  Commission  or  some  other  agency  should  be  furnishing 
consumers  with  more  and  more  information  I 

Mr.  CoNTE.  T^Tiat  you  are  saying  in  essence,  then,  is  no  matter  wliat 
you  do  for  the  consumers,  he  is  going  to  go  ahead,  you  cannot  help  him 
with  these  problems. 

Mr.  PosxER.  No. 

Mr.  Cox^TE.  You  just  said  this. 

Mr.  PosxER.  Xo,  because  my  guess  would  be  that  the  market — tliat 
competitors — furnish  consumers  with  that  information  which  is  rele- 
vant to  their  purchasing. 

Mr.  CoxTE.  They  are  going  to  only  furnish  information  that  is  going 
to  be  beneficial  to  them.  That  is  the  onlv  information  tliev  are  ffoin<r  to 
funiish  unless  a  Government  agency  oversees  them. 

Mr.  PosxER.  Let  me  be  concrete  about  this.  Suppose  the  fact  were 
that  while  all  department  stores  were  charging  18  percent  annual 
interest  on  their  charge  accounts,  one  department  store,  because  it  was 
more  efficient  than  the  others,  could  provide  this  ci-edit  at  a  lower  rate. 
WouVl  it  not  be  in  the  interest  of  that  department  store  to  inform 
consumers  that  they  would  get  a  lower  credit  rate  if  they  did  business 
with  it  ?  So  I  would  expect  the  competitive  process  to  generate  the  es- 
sential  infoi-mation  that  enables  consumers  to  buy  wisely. 

Mr.  HuxGATE.  Unless  it  was  operating  at  peak  capacity,  in  which 
case  it  would  simply  increase  its  profit  margin. 

Mr,  PosxER.  "Well,  I  think  department  stores  can  usually  take  on  a 
few  more  customers. 

Mr.  HuxGATE.  Back  to  his  Truth-in-Lending  question,  would  you 
not  think  that  if  only  10  percent  of  the  peo])le  chancred  and  improved 
their  borrowing  habits  as  a  result  of  this  act,  it  would  be  worthwhile  ? 
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Mr.  PosNER.  In  that  case,  I  would  want  to  know  wliat  the  costs  of 
the  act  were,  the  costs  of  compliance  by  firms  subject  to  it,  the  direct 
administrative  costs  of  the  Government.  You  might  find  that  while 
10  percent  were  benefited  to  the  tune  of  a  million  dollars  a  year,  say, 
the  other  90  percent  suffered  to  the  tune  of  $3  million,  because  now 
they  are  paying  more  to  cover  the  cost  of  the  compliance  with  the  act. 

Mr.  Stiglek.  I  would  give  you  a  different  answer.  I  would  say  if 
it  were  10  percent,  I  would  be  in  favor  of  it.  My  guess  is  it  is  a  tenth 
of  1  percent. 

]Mr.  HuNGATE.  It  is  an  empirical  question  we  have  not  the  answer 
to. 

Mr.  Stigler.  Sure. 

Mr.  HuNGATE.  The  low  price  to  the  consumer  is  what  we  are  seek- 
ing and  we  have  discussed  legislative  effect,  also.  But  what  would  your 
feeling  be  on  foreign  imports?  You  can  import  things  from  China, 
Hong  Kong,  or  Japan,  probably,  and  sell  them  at  prices  far  below  or 
at  least  enough  below  to  attract  business,  below  what  we  can  produce 
in  this  country,  partly,  I  suppose,  because  of  the  labor,  what  people 
make  per  hour.  "\^T;iat's  your  feeling  on  that  ? 

Mr.  PosNER.  I  think  it  is  a  very  good  thing.  I  certainly  do  not  wish 
to  impoverish  the  workers  in  Japan  by  preventing  them  from  produc- 
ing when  they  are  better  at  making  the  product. 

Mr.  HuNGATE.  If  they  work  at  25  cents  an  hour? 

]\Ir.  PosNER.  Yes,  for  if  we  buy  enough  of  their  products,  you  can 
be  sure  tliat  their  wage  rates  are  going  to  increase. 

^Iv.  Odf.x.  How  are  our  businesses  going  to  stay  in  competition 
with  that  kind  of  market? 

JSIr.  PosNER.  Our  country  seems  to  do  very  well  in  the  export  trade. 
For  one  thing,  many  of  the  products  we  export  are  produced  by  highly 
trained  labor  which  these  foreign  countries  can't  match  with  25-cent^ 
an-hour  workers. 

Mr.  HuNGATE.  Let's  see  if  we  can  get  back  to  naked  fraud. 

Mr.  PoTviN.  If  I  recall  the  chincilla  case,  I  think  it  might  be  better 
to  describe  it  as  furry  fraud. 

Professor,  you  seem  somehow,  sir,  to  have  a  tendency  to  insolate 
the  realities  in  sort  of  beautific  assumptions  which  makes  it  hard  to 
get  down  and  grapple  with  the  cold  facts.  This  morning  you  made 
the  statement  that  the  marketplace  would  keep  the  prices  down  by 
asserting  gratuitously  the  assumption  that  all  competion  would  be 
price  competition.  Of  course,  we  have  things  like  the  automobile  indus- 
try that  have  proven  beyond  peradventure  of  a  doubt  that  they  just 
do  not  compete  pricewise. 

On  this  soap  thing,  you  keep  saying,  well,  they  will  not  buy  the 
second  bar  of  soap.  Let's  be  quite  specific  about  this. 

For  a  number  of  j'ears,  one  soap  manufacturer  had  a  product  called 
Cold  Power.  On  its  box  it  said,  its  biggest  selling  point,  in  addition 
to  operating  in  cold  water,  "Germ  Proof."  A  few  mont4is  ago,  at  the 
behest  of  two  members  of  this  committee.  Congressman  Corman  and 
Congressman  Dingell,  the  FTC  started  a  proceeding  to  make  tliem 
stop  advertising  that  way.  The  company  did  not  wait  for  an  order.  It 
stopped.  The  same  housewives  had  been  buying  this  and  buying  it  for 
years.  It  was  one  of  their  best  sellers.  This  completely  flies  in  the  face 
of  your  assumption. 


192 

Mr.  PosNER.  They  may  have  bought  it  for  other  reasons. 

Mr.  PoTviN.  This  is  no  laughing  matter. 

Mr.  PosNER.  I  am  not  being  funny.  I  have  never  heard  of- 


Mr.  PoTviN.  We  have  medical  data  asserting  that  there  were  fami- 
lies who  got  staph  infections  living  in  apartment  houses,  using  coin 
operated  washing  machines,  where  water  was  not  hot  enough,  because 
they  were  using  a  cold  water  soap  and  had  relied  on  the  claimed  germ 
killing  properties  that  were  ordinarily  found  in  the  hot  water.  They 
went  on  using  it  even  after  the  staph  infection  took  place  because 
they  relied  on  the  labeling.  Therefore,  I  think  your  assumption  that 
the  housewife  can  tell  if  it  does  not  live  up  to  claims  is  simply  not 
based  on  fact. 

Now,  sir,  on  page  101,  you  talk  of  a  2(a)  case,  and  cite  the  statement 
of  a  "dissenting  Commissioner,  apparently  with  approbation."  Would 
you  identify  that  Commisioner,  please,  sir? 

Mr.  PosNER.  Commissioner  Elman. 

Mr.  PoT\T[]sr.  Tliank  you. 

On  the  following  page,  page  102,  the  same. 

Mr.  PosNER.  That  also  is  Commissioner  Elman. 

Mr.  PoTviN.  Thank  you. 

Mr.  PosNER.  Could  I  add  something? 

Mr.  HuNGATE.  Certainly. 

Mr.  PosNER.  Commissioner  Elman  is  a  prolific  author  of  opinions 
for  the  Commission. 

Mr.  PoTViN.  Yes,  sir. 

Mr.  PosNER.  You  will  notice  a  number  of  the  majority  opinions 
which  are  criticized  in  the  statement  are  also  opinions  of  Commissioner 
Elman. 

Mr.  PoTviN.  Yes,  sir. 

Now,  speaking  of  Commissioner  Elman  and  opinions,  you  are 
widely  credited  as  having  written  the  Clorox  decision.  I  shall  not  do 
you  the  discourtesy  of  either  entirely  claiming  or  disclaiming  that 
honor.  At  any  rate,  I,  sir,  had  the  privilege  of  reading  your  "working 
paper  for  the  task  force  on  productivity  and  competition :  Advertis- 
ing and  Product  Differentiation.''  One  of  the  points  you  make  therein 
is  that  advertising  as  a  entry  barrier  is  greatly  overrated.  Is  that  a  fair 
characterization  ? 

Mr.  PosNER.  I  said  that  no  very  good  theoretical  or  empirical  case 
for  the  proposition  that  it  was  a  significant  entry  barrier  had  been 
advanced. 

IVIr.  PoTviN.  And  it  would  appear  to  fly  in  the  face  of  the  Clorox 
decision  or  be  rather  diametrically  opposed  to  that  extent,  could  it 

not,  sir? 

Mr.  PosNER.  Well,  could  be. 

Mr.  PoT\^K.  As  a  matter  of  fact,  is. 

j\Ir.  PosNER.  Could  I  make  a  statement  al)out  that?  T  am,  as  you 
know,  a  lawyer.  I  have  had  a  variety  of  jobs,  working  in  the  Depart- 
ment of  Justice,  working  for  Commissioner  Elman,  working  for  a 
Supreme  Court  Justice.  There  is  a  difference  between  one's  work  as  a 
lawyer  for  one's  employer  and  positions  that  one  may  adopt  years 
later,  in  a  completely  different  role,  as  a  law  professor  or  as  a  member 
of  one  of  these  study  groups. 
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Mr.  HuxGATE.  Professor,  I  think  any  Member  of  Congress  can" 
readily  appreciate  that  positions  change  widely  over  the  years. 

I  would  like  to  say  to  both  of  you  gentlemen  that  obviously,  you 
have  struck  some  sparks  here  and  I  think  that  is  in  the  best  interests 
of  the  legislative  process.  I  want  to  assure  you  that  the  connnittee 
appreciates  your  interest  in  this  tield  and  your  work  in  this  field  and 
your  submission  to  us,  to  trial  by  ordeal  today  so  we  can  endeavor  to 
make  a  composite  decision  in  the  committee  on  what  the  best  thing  is 
for  the  public  interest.  We  thank  you  for  your  help  in  that  regard. 

Counsel  ? 

Mr.  PoT\-ix.  Finally,  sir,  on  the  last  page,  118,  toward  the  bottom 
thereof,  you  say  "Considering  the  caliber  of  the  appointees" — placing 
it  in  context  to  the  Commission — "which  I  do  not  think  would  h& 
terribh'  improved  by  such  a  system,  the  results  would  be  disastrous." 

Could  you  explain  what  you  mean  by  "•considering  the  caliber.'^ 

Mr.  PosxER.  I  think  it  is  irenerallv  agreed  among  lawvers — it  is 
certainly  my  impression — that  the  Federal  administrative  agencies 
have  not  attracted  the  same  caliber  of  appointee  as  the  Federal  bench. 
So  while  it  is  quite  appropriate,  in  my  judgment,  to  give  life  tenure 
to  a  Federal  judge,  it  would  not  be  appropriate  to  extend  it  to  com- 
missioners. I  Avas  not  singling  out  the  members  of  the  Federal  Trade 
Commission.  I  was  talking  about  the  entire  experience  with  the  Fed- 
eral administrative  system. 

Mr.  PoTvix.  So  that  you  then  would  explicitly  disclaim  that  this 
was  a  thrust  at  the  "caliber"  of  the  present  appointees  of  the  Federal 
Trade  (Commission  ? 

]Mr.  PosxER.  Absolutely.  It  was  not  addressed  to  the  FTC  members 
themselves,  but  to  the  whole  administrative  process. 

Mr.  Hux^GATE.  Is  there  anything  you  would  want  to  say  in  con- 
clusion. Professor  Stigler  ? 

]Mr.  Stigler.  Nothing. 

jNIr.  Posxer.  I  have  nothing. 

]\Ir.  PIuxGATE.  Thanks  again,  gentlemen.  We  hope  on  occasion  when 
we  have  disagreed,  we  have  not  been  too  disagreeable  and  we  appre- 
ciate your  contribution  to  this  important  field. 

(Whereupon,  at  3 :10  p.m.,  October  8,  1969,  the  hearing  recessed 
until  October  9, 1969,  at  10  a.m.) 
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THURSDAY,   OCTOBER  9,    1969 

House  of  Representatives, 
Special  Subcommittee  on  Small  Business 

AND  the  Robinson-Patman  Act  of  the 

Select  Committee  on  Small  Business, 

W ashing ton^  D.O. 

The  subcommittee  met,  pursuant  to  recess,  at  10:10  a.m.,  in  room 
2359,  Rayburn  House  Office  Building,  Hon.  Jolin  D.  Dingell  (chair- 
man of  the  subcommittee)  presiding. 

Present :  Representatives  Dingell,  Smith,  and  Horton. 

Also  present :  Representatives  Himgate  and  Button  of  the  full  com- 
mittee, Gregg  Potvin,  general  counsel:  T.  J.  Oden,  counsel;  Myrtle 
Ruth  Foutch,  clerk;  and  Fred  M.  Wertheimer,  minority  counsel. 

Mr.  Dingell.  The  subcoimnittee  will  come  to  order. 

This  morning,  the  subcommittee  is  continuing  its  inquiry  into  mat- 
ters involving  antitrust  law,  the  Robinson-Patman  Act,  and  Federal 
enforcement  agencies. 

Our  first  witness  will  be  an  old  friend  of  the  Chair,  a  distinguished 
American,  Mr.  Angus  McDonald,  director  of  research  for  the  National 
Farmers  Union. 

Mr.  McDonald,  we  are  happy  to  welcome  you  here  again. 

TESTIMONY    OF    ANGUS    McDONALD,    DIRECTOR    OF    RESEARCH, 

NATIONAL  FARMERS  UNION 

Mr.  McDonald.  Mr.  Chairman,  members  of  the  subcommittee,  we 
appreciate  the  privilege  of  appearing  here  and  expressing  our  views 
on  the  Robinson-Patman  Act ;  we  think  this  hearing  is  very  timely. 

I  have  followed  the  zigzag  course  for  the  last  25  years  of  those  in 
and  out  of  the  Congress  who  have  thought  to  weaken,  amend,  or  destroy 
the  act.  I  cannot  remember  any  time  during  this  period  when  the  at- 
tacks have  been  more  vigorous,  more  insistent.  The  rash  of  studies,  the 
rash  of  magazine  articles,  articles  by  prominent  individuals  who  write 
columns  for  the  daily  press  are  increasing.  So,  to  repeat,  the  hearing 
is  very,  very  timely.  In  preparation  for  this  hearing,  I  have  reviewed 
in  the  last  few  days  material  including  the  Johnson,  Nixon,  and  Nader 
task  force  reports  and  certain  decisions  of  the  Federal  Trade  Commis- 
sion. During  the  past  year,  there  have  been  two  broadside  attacks  on 
the  Robinson-Patman  Act,  both  emanating  from  the  University  of 
Chicago,  which  seems  to  be  a  hotbed  of  anti-Robinson-Patman  senti- 
ment. One  of  these  studies  was  made  at  the  direction  of  the  previous 
administration.  However,  for  some  reason  it  was  kept  secret  and  not 
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made  available  as  far  as  I  know  until  May  27,  1969,  when  it  was  pub- 
lislied  in  the  Congressional  Record  on  pages  S5642-S5659.  The  other 
study,  it  is  reported,  was  made  at  the  direction  of  President  Nixon 
during  the  presential  campaign.  As  far  as  I  know  this  study  has  not 
been  made  officially  public,  although  I  was  able  to  secure  a  copy.  The 
chairman  of  the  task  force  which  made  this  study  was  George  J.  Stigler 
of  the  University  of  Chicago. 

Both  of  these  studies  agree  that  the  Robinson-Patman  Act  is  inimi- 
cal to  competition  and  that  it  must  be  drastically  revised.  The  John- 
son study,  with  which  we  disagree,  does  attempt  to  analyze  the  act 
in  detail  and  give  specific  reasons  why  most  of  it  should  be  repealed  or 
drastically  revised.  It  is  apparent  from  a  cursory  review  of  the  Stigler 
study  why  President  Nixon  has  not  made  the  document  public.  It  is 
an  ill-considered  and  foolish  paper  which  will  no  doubt  make  the  ad- 
ministration the  laughingstock  of  all  serious  antitrust  law  students. 
I  will  briefly  analyze  this  document. 

On  page  7  of  the  copy  in  my  possession  there  is  an  absurd  state- 
ment that  a  big  firm  will  not  use  below-cost  selling  to  obtain  control 
of  the  market.  This  is  refuted  by  hundreds  of  cases  brought  by  the 
Department  of  Justice  and  the  Federal  Trade  Commission  which  in- 
clude leading  grocery  chains,  dairies,  bakers,  and  many  others. 

On  page  8  the  report  "pooh-poohs"  predatory  pricing,  inferring 
that  it  is  nonexistent.  It  ignores  the  law  which  plainly  says  that  dis- 
criminations must  be  based  on  cost  and  must  affect  competition. 

On  page  9  the  authors  of  the  study  say,  and  I  quote,  '*We  can  con- 
ceive of  no  case  of  discrimination  in  which  the  Sherman  Act  would 
not  provide  an  adequate  remedy."  The  authors  recoil  with  horror  from 
FTC  enforcement  of  the  act.  They  call  it  "a  dark  chapter  in  the  Com- 
mission's history."  They  infer  that  the  Commission's  efforts  to  protect 
small  business  from  allegedly  unfair  and  coercive  business  practices 
are  misplaced  and  merely  a  harassment  of  what  should  be  legitimate 
business  practices. 

On  page  10  the  task  force,  realizing  it  will  be  difficult  to  destroy  the 
Robinson-Patman  Act,  says,  "One  way  would  be  to  stop  FTC  con- 
sumer protection  and  economic  studies."  Although  they  recognize  that 
even  here  there  is  danger.  They  point  to  the  1918  FTC  study  which 
"erroneously"  suggested  that  concentration  was  on  the  rise  in  Ameri- 
can industry.  Apparently  the  authors  of  the  study  feel  that  the  tre- 
mendous acceleration  of  economic  concentration  of  the  last  50  years 
is  a  myth  and  that  economists  who  have  come  to  inescapable  conclu- 
sions in  regard  to  economic  concentration  are  villains  who  seek  to 
sabotage  the  fine,  orderly  practices  in  the  marketplace. 

The  taslv  force,  on  page  11,  strikes  a  blow  at  the  new  truth-in-pack- 
aging law,  regretting  the  requirement  of  "elaborate  requirements 
relating  to  packaging  safety." 

The  authors  interrupted  their  tirade  to  consider  the  trouble  they 
may  have  with  implicit  reforms  suggested  by  the  discussion.  They 
fear  that  "reforms  would  run  up  against  the  long  tradition  of  regard- 
ing the  independent  agencies  in  general  and  the  FTC  in  particular 
as  'arms  of  Congress'  that  at  times  meant  an  Office  of  Economic  Oppor- 
tunity for  Congressmen.  More  important,  it  means  that  a  small  show- 
ing of  Presidential  interest  in  the  operations  of  the  Commission  will 
not  be  welcomed  on  the  Hill." 
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Getting  back  to  the  antitrust  discussion  on  page  19,  the  task  force 
says  that  the  great  conglomerate  movement  is  at  worst  a  minor  threat 
to  competition,  but  it  goes  on  to  say  regretfully  that  "criticism  of  it 
is  beginning  to  mount."  Arguing  for  conglomerate  acquisitions,  the 
task  force  triumphantly  remarks  that  "monopoly  power  in  one  com- 
modity is  not  eli'ectively  exploited  by  manipulating  the  price  of  an 
unrelated  commodity."  This  is  nonsense. 

Getting  down  to  specifics,  the  task  force  is  against  treble  damage 
suits,  against  the  1920  decree,  against  the  big  packers— it  should  be 
vacated — against  the  Webb-Pomerene  Act — with  Avhich  I  am  not  fa- 
miliar— which  should  be  repealed. 

There  are  no  detailed  arguments  against  the  Robinson-Patman  Act 
in  the  document.  The  task  force  merely  comments  that  individual  finns 
put  out  of  business  by  price  discriminations  not  justified  by  cost  should 
not  be  a  part  of  the  evidence  in  arriving  at  a  conclusion  that  competi- 
tion was  injured.  They  go  on  to  say  that  sections  C,  D,  and  E  of  the 
Eobinson-Patman  Act  should  be  repealed  and  that  the  concepts  in 
regard  to  meeting  competition  and  cost  justification  as  a  defense  should 
be  broadened. 

Finally,  the  majority  of  the  task  force  once  more  fearfully  calls 
attention  to  the  "political  support  that  the  Robinson-Patman  Act  has 
in  some  quarters." 

There  was  one  spirited  dissent  to  the  majority  recommendations  of 
the  Nixon  task  force.  The  task  force  had  argued  that  the  President  of 
the  United  States  should  put  pressure  on  regulatory  authorities  to 
adopt  a  new  interpretation  of  such  statutes  as  the  Robinson-Patman 
Act.  The  majority  argued  that  this  interpretation  should  be  radically 
different  from  the  interpretation  long  established  as  being  intended 
by  Congress.  Mr.  A.  L.  Scott,  member  of  the  task  force,  reminded  the 
other  members  of  the  task  force  that  Congress,  not  the  President,  is 
responsible  for  the  passage  of  laws.  He  also  pointed  out  that  Com- 
gress,  not  the  executive  branch,  will  determine  the  relative  roles  of 
competition  and  regulation  in  the  economy. 

The  Johnson  task  force,  headed  by  Phil  C.  Neal  of  the  University 
of  Chicago,  came  forth  with  a  document,  parts  of  which  should  be  seri- 
ously considered  by  the  appropriate  committees  of  the  Congress.  I 
will  not  go  into  the  particulars  of  the  recommendations  relating  to  the 
subject  of  oligopolies,  additional  legislation  to  prohibit  mergers,  the 
establishment  of  a  commission  for  balancing  economic  develoj^ment, 
or  the  problem  of  conglomerates  in  acquisitions  which  threaten  not 
only  agriculture  but  the  whole  economy.  These  are  serious  matters  and 
should  be  considered  by  the  Congress. 

However,  tlie  Jolinson  task  force  recommendations  in  regard  to  the 
R-P  Act  are  almost  as  bad  as  the  recommendations  of  the  Nixon  task 
force.  They  include  repeated  assertions  that  the  R-P  Act  had  anti- 
competitive defects  and  that  most  of  the  act  should  be  repealed  or 
d-\astic:-lly  rmend!>d.  Tlie  authors  of  the  report  argiie  that  a  firm 
desiring  to  e>;tend  its  marketing  area  may  be  prepared  to  make  sales 
to  particular  buyers  where  such  price  reductions  are  sporadic  and  not 
part  of  a  systematic  pattern  favoring  large  purchasers.  Such  sales,  if 
permitted,  the  authors  say  may  be  the  first  step  toward  general  price 
reductions.  I  do  not  pretend  to  be  an  expert  in  this  complicated  area. 


198 

but  my  impression  of  the  decisions  of  tlie  Commission  and  the  prin- 
ciples established  by  the  courts  in  affirmino-  Commission  activity  is 
that  such  sales  are  not  now  prohibited  by  existing  law. 

The  Johnson  task  force  makes  several  unsupported  assertions  such 
as  that  the  R-P  Act  has  discourao:ed  sellers  from  passing  on  cost  sav- 
ings to  buyers.  Getting  down  to  the  meat  of  their  objections  to  the  E-P 
Act,  they  are  opposed  to  equal  treatment,  they  are  opposed  to  the  Com- 
mission prohibiting  price  differentials  and  they  are  opposed  to  pro- 
hil:»iting  sellers  from  paying  brokei'age.  They  ignore  the  fact  that  equal 
treatment  is  a  fundamental  principle  of  an  economic  democracy  and 
that  competition  cannot  exist  without  this  principle  being  adhered  to. 
They  also  do  not  emphasize  the  point  that  price  discriminations,  unless 
they  injure  com])etition,  are  perfectly  legal. 

The  primary  reason  for  the  passage  of  the  Eobinson-Patman  Act 
was  to  plug  a  loophole  in  the  Clayton  Act  and  promote  in  our  economy 
a  climate  of  competition.  Prior  to  the  enactment  of  the  law  in  1936, 
several  large  firms,  utilizing  their  great  market  power  on  a  gigantic 
scale,  had  destroyed  tliousands  of  small  business  firms.  The  market 
power  of  great  corporations  has  been  the  concern  of  the  Congress  for 
almost  TO  years. 

Passage  of  the  Sherman  Act  was  made  necessary  because  of  the  gretit 
monopolistic  practices  of  corporations  which  developed  in  the  hitter 
part  of  the  19th  century.  Raisers  of  beef  cattle  and  other  livestock 
encountered  this  power  when  they  attempted  to  market  their  livestock. 
Five  great  meatpackers  came  to  dominate  the  market  during  these 
j^ears  and  made  it  impossible  for  farmers  to  obtain  a  fair  price.  The 
outcries  of  livestock  raisers  and  others  caused  Congress  to  pass  the 
Sherman  Act  of  1890  which  prohibited  price  conspiracies  and  monopo- 
lies. The  difficulty  of  promoting  a  climate  of  competition  durino-  tlie 
ensuing  years  grew  out  of  the  fact  that  the  Sherman  Act  did  nothing  to 
curb  incipient  monopoly.  The  purpose  of  the  Clayton  Act  was  to  nip 
monopoly  in  the  bud^o  prevent  the  seed  from  becoming  a  weed.  This 
statute  was  also  enacted  partly  because  of  the  protests  of _  farmers. 
However,  the  Clayton  Act  was'  not  sufficient  to  halt  a  pi-actice  wliich 
had  become  a  hand}^  tool  of  monopoly.  I  refer  to  price  discrimination. 

Price  discriminations,  as  a  rule,  do  not  result  in  an  instant  mono|)oly. 
A  considerable  period  of  time  elapses  before  a  corporation  or  groui)  of 
corporations  can  obtain  control  of  the  market  by  means  of  price  dis- 
crimination devices.  These  defaces  take  various  fonns,  including 
brokerage  fees,  services  rendered  and  other  market  practices.  Itshould 
be  emphasized  that  all  are  related  to  price  discrimination.  Price  dis- 
crimination, in  my  view,  is  the  heart  of  the  Eobinson-Patman  xVct.  We 
have  been  particularly  interested  in  section  2(a)  which  makes  illegal 
price  discrimination  when  it  may  substantially  lessen  competition,  but 
we  believe  that  other  sections  of  the  act  hi\ve  a  direct  relation  to  price 
discrimination. 

There  are  two  principles  we  believe  the  Eobinson-Patman  Act  estab- 
lished. One  was  the  illegality  of  certain  price  discriminations  and  the 
other  was  that  any  price  discrimination,  in  whatever  form,  must  be 
available  to  all  buyers  or  sellers.  I  think  when  all  the  parts  of  the 
Eobinson-Patman  Act  are  analyzed,  this  conclusion  is  inescapable.  But 
all  of  the  laws  passed  to  assure  freedom  in  the  market  were  unable  to 
achieve  the  objectives  of  the  Congress. 
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Mr.  Chairma]!,  now  I  will  review  what  occasioned  our  original  in- 
terest in  the  Robinson-Patman  Act.  This  refers  to  the  basic  point  sys- 
tem, which  started  out  as  merely  a  device,  a  monopoly,  conspiratorial 
device,  bnt  before  this  conflict,  as  I  will  show  in  the  next  few  para- 
graphs, was  resolved,  the  Robinson-Patman  Act  was  very  much  in- 
volved and  occasioned  the  participation  in  our  antimonopoly  commit- 
tee of  all  the  bona  fide  small  business  associations  of  the  United 
States — tlie  national  associations,  I  mean  to  say. 

One  of  the  devices  which  was  set  up  and  which  permeated  many  dur- 
able goods  industries  was  the  basing-point  system.  This  system  was 
conspiratorial  and  monopolistic.  However,  it  had  a  relation  to  geo- 
graphical price  discrimination.  The  Federal  Trade  Commission  moved 
very  soon  after  World  War  II  to  eliminate  the  so-called  "Pittsburgh- 
Plus"  system  which  constituted  monopoly  in  its  most  virulent  form. 
Under  this  system  all  purchasers  of  steel  paid  freight  to  Pittsburgh  no 
matter  where  the  steel  was  manufactured  or  the  purchase  made.  For 
example,  purchasers  in  the  Birmingham  area,  where  a  very  efficient 
plant  existed,  paid  freight  to  Pittsburgh.  Farmers,  and  especially 
fabricators,  were  penalized  by  the  system. 

In  1922  the  Federal  Trade  Commission  moved  against  the  Pitts- 
burgh-Plus system.  Facts  developed  in  this  investigation  proved  that 
farmers,  over  a  relatively  short  period  of  time  in  the  Chicago  market 
area,  paid  more  than  $17  million  worth  of  phantom  freight.  They 
were  paying  imaginary  freight  on  their  implements  manufactured 
from  steel  and  iron  to  Pittsburgh,  even  though  the  commodity  was 
manufactured  at  the  Chicago  plant. 

Mr.  DixGELL.  Mr.  Chairman,  the  Chair  notes  with  great  regret  that 
I  have  been  called  to  another  committee  to  participate  in  the  marking 
up  of  the  airport  aid  bill.  I  shall  have  to  go.  I  have  asked  my  good 
friend  and  colleague,  Mr.  Neal  Smith 

Mr.  Smith.  I  have  to  leave  at  11,  so  let  Mr.  Hungate  take  over. 

Mr.  DiNGELL.  The  Chair  requests  Mr.  Hungate  to  preside.  Mr. 
Hungate  is  a  very  valuable,  very  useful,  and  very  informed  member 
of  this  committee,  and  the  Chair  will  give  you  his  personal  assur- 
ance that  I  will  make  it  ni}-  business  to  be  thoroughly  familiar  with  the 
entire  content  of  your  very  excellent  statement. 

]Mr.  McDonald.  Thank  you,  Mr.  Chairman. 

Mr.  DiNGELL.  I  wish  also  to  tell  you  what  a  privilege  it  is  to  have 
you  with  this  committee.  As  you  know,  I  have  long  been  an  admirer 
of  yours  and  I  am  particularly  pleased  to  have  your  testimony. 

Mr.  McDonald.  Well,  you  know,  that  feeling  is  mutual. 

Mr.  DiNGELL.  Thank  you. 

If  Mr,  Hungate  would  take  the  Chair  and  the  gavel,  I  shall  certain- 
ly be  grateful  to  him. 

Mr.  Hungate  (presiding) .  Proceed,  please. 

Mr.  McDonald.  I  might  just  interject  at  this  point,  one  of  the  rea- 
sons why  I  bring  in  some  of  the  parts  of  the  antitrust  laws  which  do 
not  at  first  glance  seem  to  relate  to  the  Robinson-Patman  Act,  I  think 
sooner  or  later  in  these  controversies,  the  Robinson-Patman  Act  be- 
comes involved.  Although  there  are  suggestions  that  other  parts  of 
the  antitrust  laws  be  amended,  it  all  boils  do^^Tl  in  the  end  to,  well, 
we  will  get  along  with  the  other  things  in  the  antitrust  laws,  but  we 
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think  the  Kobinson-Patman  Act  should  be  amended.  I  think  they  feel 
it  has  probably  less  support,  particularly  among,  or  no  support  among, 
big  business  groups,  than  other  parts  of  the  antitrust  laws  such  as 
the  Sherman  Act,  which  seems  to  be  generally  accepted  by  everybody. 

To  continue  briefly  this  discussion  on  the  basic  point  conspiracy 
which  involved  the  Farmers  Union  and  some  of  the  men  who  are  sit- 
ting in  this  room,  the  result  of  the  elimination  of  the  Pittsburgh-Plus 
system  was  the  nuiltiple  basing-point  system.  This  system,  carried  on 
by  conspiratorial  means,  existed  until  the  Supreme  Court  decision  of 
May  1968.  This  decision  outlawed  the  basing-point  system  as  such  and 
prohibited  the  steel  industry  from  enforcing  a  system  under  which 
the  price  of  steel  was  identical  at  any  given  point  in  the  I'^nited 
States.  It  is  significant  that  one  of  the  counts  in  the  charges  brought 
by  the  Commission  was  that  it  was  a  violation  of  section  2(a)  of  the 
Robinson-Patman  Act. 

National  Farmers  Union  became  involved,  soon  after  the  Supreme 
Court  decision,  in  the  attempt  of  the  steel  industry  and  certain  Con- 
gressmen to  set  aside  the  Supreme  Court  decision  and  once  more 
legalize  the  multiple  basing-point  system.  This,  of  course,  was 
denied,  but  our  association  with  those  who  were  working  to  nullify 
the  decision  led  us  to  this  conclusion. 

The  witness  happened  to  be  a  member  of  the  Capehart  advisory 
committee  set  up  in  1948  in  order  to  study  the  effects  of  the  Supreme 
Court  decision.  The  president  of  my  organization,  along  with  presi- 
dents of  other  national  organizations,  was  invited  to  serve  as  a  mem- 
ber of  the  Capehart  advisory  committee.  A  great  public  relations 
campaign  was  inaugurated  in  order  to  convince  everyone  that  the 
Supreme  Court  decision  made  mandatory  f.o.b.  pricing  and  was  detri- 
mental to  small  business,  farmers  and  consumers.  The  result  of  the 
activities  of  this  group,  which  no  doubt  spent  many  millions  of  dol- 
lars attempting  to  influence  Congress  directly  and  indirectly,  was 
the  famous  bill,  S.  1008,  introduced  in  the  81st  Congress.  Although 
proponents  of  the  legislation  were  finally  successful  in  passing  the 
legislation  through  both  Houses,  it  was  vetoed  by  President  Tru- 
man. During  the  82d  Congress,  efforts  were  also  made  to  set  aside 
the   Supreme  Court  decision.   These   efi'orts  were  not  successful. 

It  is  pertinent  to  this  discussion  that  those  who_  attempted  to  legal- 
ize basing  points  were  also  interested  in  making  ineffective  the  Eob- 
inson-Patman  Act.  Section  3  of  S.  1008  would  have  legalized  price 
discrimination  and  made  the  act  ineffectual. 

During  this  period  when  the  great  eft'ort  to  change  a  congressional 
law  was'made,  a  number  of  representatives  of  organizations  here  in 
Washinoton  combined  to  form  the  "Anti-Monopoly  Committee,''  later 
called  the  Conmiittee  To  Protect  the  Robinson-Patman  Act.  This 
committee  consisted  of  all  the  bona  fide  national  small  business  orga- 
nizations, AFI^CIO,  Farmers  Union  and  others,  also  cooperative 
groups,  the  efforts  of  this  committee,  which  operated  with  no  budget 
whatsoever,  were  quite  successful  and  constituted  a  lesson  in  American 
democracy  since  most  of  the  people  of  the  United  States  were  repre- 
sented by  this  group  of  organizations. 
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Following  these  years  there  were  many  attempts  made  to  either 
repeal  the  Robinson-Patman  Act  or  amend  it  in  such  a  way  that  it 
would  be  no  protection  to  small  business  and  agriculture.  None  of  these 
attempts  were  successful.  So  far  as  I  know,  the  act  has  not  been  changed 
since  it  was  enacted  in  1936. 

However,  propaganda  emanating  from  universities  and  from  other 
places  apparently  has  convinced  manj"  people  that  the  act  is  incon- 
sistent with  the  Sherman  Act  and  that  it  should  be  watered  down  or 
done  away  with  altogether.  The  information  collected  by  this  com- 
mittee during  the  1950"s  convinced  us  that  the  act  was  needed  more 
than  ever.  Following  World  War  II  a  great  wave  of  price  wars  broke 
out  which  unfairly  destroyed  many  small  businesses.  The  inevitable 
result  of  these  price  wars,  which  benefited  consumers  temporarily,  was 
in  the  long  run  higher  prices. 

I  recall  some  oi  the  facts  that  were  unearthed  by  the  House  Small 
Business  Committee  during  these  years.  In  Columbia,  jSIo.,  for  example, 
a  large  milk  corporation,  in  collusion  with  the  chainstores,  undertook 
to  take  over  the  market.  Thousands  of  gallons  of  milk  were  imported 
from  relatively  distant  places  and  dumped  on  the  market  at  prices 
far  below  the  cost  of  production.  One-half  gallon  cartons  of  milk 
were  sold  for  6  cents  wholesale  and  8  cents  retail.  The  result  was  that 
local  dairies  were  forced  into  bankruptcy,  or  at  least  experienced  great 
losses  and  farmers  were  unable  to  sell  their  milk.  It  was  reported 
that  farmei'S  f)Oured  out  their  milk  because  they  were  unable  to  sell 
it  at  any  price. 

Somewhat  the  same  thing  liappened  in  the  bread  industry.  In  the 
Midwest,  national  bakery  corporations  evidently  decided  to  system- 
atically eliminate  small  bakers  in  various  towns.  In  some  instances, 
in  order  to  gain  control  of  markets,  they  put  tremendous  pressure  on 
local  distributors.  They  offered  very  attractive  inducements  to  local 
grocers  by  giving  two  loaves  of  bread  for  the  price  of  one  if  they 
would  abandon  tlieir  current  supplier.  Wlien  these  attractive  offers 
were  resisted,  at  least  in  one  instance,  they  gave  bread  away  in  order 
to  destroy  the  local  market.  A  large  truck  roared  into  one  of  these 
towns  and  invited  the  local  populace  to  lielp  themselves.  Loaves  of 
bread  were  placed  in  automobiles  parked  along  the  street.  The  result 
of  this  activity  was  elimination  of  many  small  bakers  and  control  of 
the  market  by  national  corporations.  Statistics  indicate  that  prices  of 
bread  have  increased  greatlj^  over  the  years. 

One  fact  which  is  very  well  known  is  that  prices  of  bread  are  uni- 
form in  many  areas  throughout  the  countr}' .  One  of  those  areas  where 
a  few  manufacturers  domniated  the  market  to  the  detriment  of  con- 
sumers was  in  the  Xorthwest.  The  Federal  Trade  Commission  in  10(il 
moved  against  these  large  wholesale  bakers  and  Safeway  Stores  in  the 
city  of  Seattle.  A  partial  list  of  those  named  in  Bakers  of  Wash'mg- 
ton.  et  al.  (Doc.  Xo.  8309)  is  as  follows:  Euchan  Baking  Co.,  Con- 
tinental Baking  Co.,  Langendorf  United  Bakers,  Inc.,  Hansen  Bak- 
ing Co.,  Snyders  Bakery,  Inc.,  Fortune's  Bakery,  Safeway,  Whole- 
some Bakers.  I  have  listed  the  names  of  the  bakers  here  involved.  One 
of  them  includes  a  firm,  not  a  baker ;  that  is,  Safeway  Stores.  In  1 964 
the  Commission  found  the  leading  bakers  in  the  State  of  Washington 
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guilty  of  a  conspiracy  to  fix  prices.  In  that  month  Seattle  bread  prices 
^Yere  4  cents  per  pound  above  the  national  average.  After  the  action  of 
the  Federal  Trade  Commission  the  average  retail  price  of  bread 
dropped  5  cents  per  loaf,  or  15  percent. 

Records  of  the  Commission  indicate  that  the  price  domination  prior 
to  the  action  was  complete.  Only  one  company  was  allowed  to  deviate 
from  the  price  set  by  this  monopolistic  group.  The  record  of  the  Com- 
mission showed  that  Safeway,  the  dominant  retail  outlet  in  the  area, 
was  permitted  to  sell  its  bread  for  1  cent  less.  Strict  discipline  was 
maintained.  When  necessary,  threats  of  drastic  retaliation  were  made 
to  anyone  who  would  not  keep  prices  in  line.  This  conspiracy  was  in 
eii'ect  during  the  period  ll)r)T-(U.  It  undoubtedly  cost  consumers  many 
millions  of  dollars. 

Another  example  which  attracted  my  attention  was  one  involving 
the  National  Dairy  Products  Corp.  I  believe  this  is  the  largest  dairy 
corporation  in  the  United  States.  It  was  charged  with  violation  of  sec- 
tion 2(a)  of  the  Robinson-Patman  Act.  It  appears  that  the  National 
Dairy  Products  Corp.  decided  to  take  over  the  market  in  certain  areas 
in  Virginia  in  1960.  It  instituted  a  drastic  program  designed  to  put 
existing  manufacturers  out  of  business.  In  a  26-day  sale  it  actually 
gave  away  $516,577  worth  of  fruit  spreads.  It  sold  this  conmiodity,  in 
effect,  at  half  price  since  for  every  unit  purchased  it  gave  one  free.  The 
FTC  notes  that  during  this  time  National  Dairy  Products  sold  its  fruit 
S])read  in  other  areas  throughout  the  Ignited  States  at  substantially 
higher  prices. 

The  result  of  this  activity  was  the  virtual  bankruptcy  of  existing 
firms  in  the  area.  FTC  reported  that  vigorous  competition  had 
existed — tliat  the  largest  percent  of  the  market  controlled  by  any  one 
distributor  w^as  15.8  percent.  The  remaining  share  of  the  market  was 
divided  ]>etween  13  other  distributors.  This  action  of  FTC  resulted  in 
a  decision  in  the  Court  of  Appeals  for  the  Seventh  Circuit.  The  court 
castigated  a  member  of  the  Commission  who  had  entered  a  dissent. 
Here  is  what  the  court  said  : 

Petitioner — 

that  is  the  National  Dairy — 

Relies  upon  tlie  dissenting  Comniis.siuner's  .statement  in  summarizing  the  Com- 
mission's majoi-ity  prediction  tliat  it  is  safe  for  a  national  seller  to  engage  in  such 
competitive  promotions,  but  only  up  to  tlie  p(»int  where  they  do  not  succeed  in 
divertinu'  sales  from  other  competitors  and  then  holdly  urging  that  this  turns 
the  antitrust  laws  U])sidf'  down.  The  petitioner's  use  of  such  conclusion  ignoi'es 
the  weight  of  the  evidence  which  supports  the  Commission's  Hndings.  The  false 
premise  from  which  the  petitioner's  borrowed  conclusion  is  drawn  is  from  the 
assumption  or  finding  of  the  dissenting  Connnissioner  that  petitioner  was  engaged 
in  a  competitive  promotion.  Tlie  weiglit  of  the  evidence  is  to  the  contrary.  The 
fact  is  that  petitioner's  offer  was  ludimited.  It  was  drastically  below  actual  and 
constructive  cost  and  all  of  the  trade  could  buy  all  the  fruit  spread  they  could 
pay  for  and  warehouse  during  a  certain  i)eriod  of  time.  It  was  possilile  for  and 
probable  that  the  trade  would  stock  the  fruit  spreads  of  suflBcient  quantity  for 
use  in  the  future  and  for  a  long  period  of  time.  This  practice  cannot  be  classed 
as  comjietition.  It  was  unf;ur  competition  and  a  monopolistic  program  which 
sluit  out  all  competition  for  the  market. 


203 

I  have  analyzed  this  case,  Mr.  Chairman,  in  some  detail  to  refute 
a  number  of  charges  which  have  been  brought  to  the  Federal  Trade 
Commission  activity  and  the  law  itself.  This,  I  think,  is  a  fairly  typical 
example  of  what  happened  in  many  areas  throughout  the  United 
States  when  a  great  national  corporation  came  into  an  area  and  began 
what  we  call  systematic  dumping  into  a  market  to  destroy  small  busi- 
nessmen. Ultimately,  I  think  consumers  paid  through  the  nose  once 
the  national  corporation  got  control,  entire  control,  of  the  market. 

Xow  I  will  refer  to  a  particular  member  of  the  Commission,  whom 
the  court  was  talking  about  in  this  case. 

This  member  of  the  Commission  who  was  castigated  by  Judge 
Holder  had  become  notorious  for  his  dissents.  He  has  consistently  dis- 
agreed with  the  other  members  of  the  Commission.  Some  years  ago 
our  national  president,  whose  attention  had  been  called  to  this  matter, 
directed  me  to  make  a  study  of  the  dissents  of  this  particular  mem- 
ber. I  have  attached  a  list  of  these  dissents,  together  with  docket  num- 
ber, as  an  appendix  to  this  statement  (app.  A).  This  list  only  includes 
Rolunson-Patman  Act  cases  during  the  years  1961-65.  This  informa- 
tion may  be  of  some  interest  to  the  committee. 

Anotiier  case  which  attracted  our  attention  pertains  to  the  drug 
industry  which  has  received  so  much  publicity  during  the  last  few 
years.  Included  among  those  charged  in  this  proceeding,  docket  Xo. 
^211,  are  the  following:  American  Cyanamid  Co.,  a  corporation ;  Bris- 
tol-Myers Co.,  a  corporation ;  Bristol  Laboratories,  Inc.,  a  corporation; 
Chas.  Pfizer  &  Co.,  Inc.,  a  cor])oration:  Olin  Mathieson  Chemical 
Corp.,  a  cor]>oration :  and  the  T'pjolm  Co.,  a  corporation.  They  are 
the  leading  drug  manufacturers  in  the  United  States.  Several  of  the 
names,  no  doubt,  the  committee  will  recognize. 

The  Commission  charged  these  companies,  under  section  5  of  the 
Federal  Trade  Commission  Act,  with  Hxing  prices.  The  Commission, 
by  a  vote  of  3  to  2,  found  these  companies  guilty  of  jDrice  fixing.  How- 
ever, when  the  case  reached  the  circuit  court,  the  court  sent  the  case 
back  to  the  Commission  because  Commissioner  Rand  Dixon  had  pre- 
viously been  involved  in  a  drug  investigation  when  lie  was  counsel  and 
statl'  director  of  the  Kefauver  committee.  The  court  barred  Dixon  from 
participating  in  a  reconsideration  of  the  case.  The  vote  on  the  next 
round  was  2  to  2,  which  made  it  impossible  for  the  Commission  to 
take  action  against  the  price  fixers  who  had  been  found  guilty  in  the 
previous  action. 

According  to  the  Commission,  on  September  29  in  1967,  "Since  there 
is  not  a  majority  of  the  participating  Commissioners  favoring  such 
action,  however,'the  portion  of  the  complaint  which  charges  respond- 
ents with  fixing  prices  must  be  dismissed."  It  is  perhaps  significant 
that  the  Commissioner  who  has  attracted  so  much  attention  for  his 
disagreements  with  the  majority  was  one  of  the  two  who  ])locked 
enforcement  of  the  previous  order. 

The  action  of  this  Commissioner,  however,  was  ineffectual  in  saving 
the  offending  drug  corporations  from  what,  in  our  view,  is  economic 
justice.  It  happened  that  the  Department  of  Justice  became  interested 
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in  the  violation  of  these  very  same  companies  of  section  1  of  the  Sher- 
man Act.  This  became  one  of  the  most  famous  cases  in  history.  It  was 
found  that  prices  charged  by  these  companies  were  many  times  what 
the  price  would  have  been  had  there  been  competition  in  the  industry. 
Prices  drastically  fell  after  the  action  of  the  Department  of  Justice 
which  found  the'^five  companies  guilty.  Moreover  the  final  proceedings 
were  such  that  the  offending  companies  were  liable  for  treble  damages. 
According  to  one  report  these  five  companies  agreed  to  reimburse 
wholesalers,  manufacturers  and  Government  bodies  in  the  amount  of 
$120  million  because  of  their  overcharges. 

Mr.  Wertheimer.  Mr.  Chairman. 

Were  the  issues  involved  in  the  Justice  Department  case  the  same 
issues  that  were  involved  in  the  FTC  case  ? 

Mr.  McDonald.  Absolutely  the  same  facts  and  the  same  prices. 

Mr.  Wetheimer.  Were  the  charges  the  same  ^ 

Mr.  McDonald.  The  charges  were  entirely  different — well,  I  would 
not  say  that,  because  section  5  can  include  price  fixing  and  monopolistic 
practices.  The  Sherman  Act,  as  you  know,  is  monopoly  and  conspiracy. 
So  I  would  say  it  is  the  same  case  except  a  different  law  was  applied. 

Mr.  Wertheimer.  In  other  words,  you  are  not  saying  that  the  law 
tliat  the  FTC  did  not  apply  was  then  applied  by  the  Justice  Depart- 
ment ? 

Mr.  INIcDoNALD.  Xo ;  it  was  the  Shennan  Act,  Justice  applied. 

Mr.  Po-mN.  Well,  Mr.  Chairman,  in  effect,  it  has  been  held,  of 
course,  tliat  anything  you  can  do  with  the  Sherman  Act  you  can  do 
with  section  5  at  an  incipient  level,  so  in  a  sense,  the  greater,  the 
Sherman  Act,  would  include  the  weapons  available  in  this  sense,  at 
least,  under  section  5  ? 

Mr.  McDonald.  That  is  correct. 

Mr.  Hungate.  You  may  proceed,  please. 

Mr.  McDonald.  It  is  reported  that  other  groups  also  will  bring 
private  suits  against  these  companies. 

Farmers  Union,  over  a  long  period  of  time,  has  been  interested  in 
getting  the  Federal  Trade  Commission  to  carry  on  a  consumer  dollar 
study.  We  have  felt  for  many  years  that  middlemen  and  distributors 
have  taken  an  undue  share  of  the  consumer's  dollar.  The  share  of  the 
farmer  has  declined  over  the  years.  As  long  ago  as  1949  the  Farmers 
Union  sponsored  a  resolution  introduced  by  Senator  Langer,  of  North 
Dakota,  which  would  authorize  the  FTC  to  make  a  study  of  farm 
commodities  from  point  of  production  to  consumer.  Food  companies 
apparently  blocked  approval  of  this  effort  by  Senator  Langer.  Fur- 
thermore,'riders  were  attached  to  the  FTC  appropriation  bill  to  the 
effect  that  no  i:>art  of  the  funds  were  to  be  spent  in  a  food  investiga- 
tion. Senator  Dirksen  and  others  were  reported  to  have  blocked  ap- 
proval of  the  food  resolution. 

Years  later,  the  Chairman  of  the  FTC  sought  approval  from  the 
Congress  of  the  sum  of  $50,000  to  finance  an  investigation  based  on  a 
questionnaire  to  be  sent  to  national  corporations.  This  roused  the  ire 
of  members  of  the  Appropriations  Committee  who,  it  was  reported. 
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rebuked  the  Chairman  and  attached  a  rider  to  the  appropriations  bill 
that  no  money  was  to  be  used  for  the  purpose  requested.  This  also 
involved  the  food  investigation. 

Some  time  later,  Senator  McGee  introduced  a  resolution  to  au- 
thorize the  FTC  to  make  another  consumer  dollar  investigation.  This 
resolution  was  referred  to  the  Judiciary  Committee,  but  got  nowhere 
because,  I  presume,  of  the  opposition  of  food  companies  who  did  not 
want  the  public  to  know  what  share  the  middlemen  were  extracting 
from  the  farmer  and  consmner. 

Later  we  advised  Senator  McGee  to  withdraw  his  resolution  and 
rephrase  it.  The  second  version  of  the  McGee  resolution  authorized 
the  President  to  appoint  five  members  from  each  congressional  body 
and  five  from  the  public  to  investigate  food  marketing.  This  resolu- 
tion passed  both  Houses  and  resulted  in  an  excellent  study  entitled 
"Food  From  Farmer  to  Consumer — Eejiort  of  the  National  Com- 
mission on  Food  Marketing,  June  1966.-'  I  bring  these  facts  out  because 
it  has  been  contended  that  the  Commission  is  soft  on  big  business,  that 
it  has  showed  little  interest  in  the  consumer. 

Among  those  food  companies  which  the  FTC  has  moved  against  is 
the  Xational  Tea  Corp.  I  have  attached  a  chart  (app.  B)  showing  the 
comiections  of  this  great  food  corporation.  Although  the  chart  is  sev- 
eral years  old,  I  believe  it  is  accurate  except  for  the  fact  that  National 
Tea  has  now  become  the  fourth  largest  food  chain  in  the  Ignited  States 
instead  of  the  fifth  largest.  It  has  connection  with — it  is  a  subsidiary 
in  fact — the  worldwide  George  Weston  interests  which  constitute  the 
biggest  food  business  in  the  world.  The  Weston  interests,  at  the  rime 
my  survey  was  made,  reached  into  nine  countries  on  four  continents 
and  was  reported  to  be  moving  into  undeveloped  countries. 

We  were  particularly  interested  in  National  Tea  because  of  market 
manipulation  in  National  Tea's  feedlot  in  1962-63.  I  have  a  chart  here 
which,  although  somewhat  out  of  date,  indicates  how  National  Tea 
manipulated  livestock  markets,  depressed  the  price  of  livestock  by  one- 
third  with  no  corresponding  decrease  in  prices  to  consumers.  Although 
we  did  not  agree  with  the  final  opinion  which  was  written  liy  tlie 
Chairman  of  the  Commission,  we  felt  that  the  action  and  conclusion 
were  meritorious  in  a  great  degree.  At  least  it  stopped  Nation;)  1  Tea 
from  making  any  more  illegal  acquisitions  and  dominating  food  mar- 
kets. It  is  perh;ips  significant  that  the  same  Commissioner  who  dis- 
sented in  other  cases  referred  to  also  dissented  in  this  one. 

This,  Mr.  Chairman,  concludes  my  presentation.  I  call  your  attention 
to  appendices  which  I  have  listed.  In  one  appendix  are  the  companies 
whose  activities  have  been  challenged  by  the  Federal  Trade  Commis- 
sion who  were  listed  on  Fortune  magazine's  500  largest  corporations 
in  the  United  States.  There  is  other  information  listed  there  also. 

Mr.  HuNGATE.  Mr.  McDonald,  without  objection,  the  attached  ap- 
pendices A  through  I,  inclusive,  to  your  statement,  will  be  accepted  and 
made  part  of  the  record. 

There  is  no  objection.  It  will  be  so  accepted. 
(The  appendices  referred  to  follow :) 
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Appendix  A 


.Ta^ies  G.  Patton. 


February  9,  1965. 


Dear  Jim:  Responsive  to  your  suggestion  that  I  make  a  cursory  survey  of 
enforcement  of  the  Robinson-Patman  Act.  particularly  Sec.  2(a)  during  the 
last  five  years,  I  have  reviewed  Robinson-Patman  cases  in  which  Commissioner 
Elman  participated.  The  attached  table  is  a  partial  result  of  this  work. 

Since  Commissioner  Elman  seems  to  usually  differ  with  the  other  comniis- 
sioners.  I  have  indicated  his  position  in  every  instance.  With  some  exceptions 
he  was  the  lone  dissenter.  My  tabulation  indicates  that  out  of  a  total  of  29 
Robinson-Patman  cases  Mr.  Elman  dissented  14  times,  joined  with  the  majority 
in  dismissing  charges  9  times,  and  joined  with  the  majority  only  5  times  in 
enforcing  the  Robinson-Patman  Act.  In  addition  Elman  wrote  one  opinion  in 
which  he  was  joined  by  the  majority  which  withheld  an  order. 

My  off-hand  conclusion  is  Commissioner  Elman  is  not  exactly  enthusiastic 
about  enforcing  the  Robinson-Patman  Act. 
Sincerely, 

Angus  McDonald. 


Docket  No. 


Commissioner 


Position 


Industry 


7121 Elman Dissented. 

7136 do Dismissed. 

7207 do.  - Dissented . 

7225  and  7496 do. do.     . 

7409 do Dismissed. 

7421,7420,  7631,  and  7539 do Dissented. 

7462 do do... 

7474 _...do_. ...do... 

7514 do Concurred. 

7559 do Dismissed. 

7604 do Dissented. 

7630 do Dismissed . 

7634.  do. Dissented. 

7708 do do.... 

7733 do Dismissed. 

7743.. do ...do... 

7813  do Concurred. 

7815  do do 

7817.. do. ...do. ... 

7848  ..do Dissented. 

7850 do do  ... 

8068 do... Dismissed. 

8070... _ -do Concurred. 

'8112... do Dismissed. 

8183  do Dissented. 

8513 do.. do 

8514 do Dismissed. 

8543  do Dissented.. 

Jan.  2, 1963.... ..do do.... 


.  Groceries. 

.  Flour. 

.  Woodenware. 

.  Canned  fruits  and  vegetables. 

.  Household  appliance  and  electric 

shavers. 
.  Carpets. 
.  Molasses. 
.  Milk. 

.  Water  and  gas  works  products. 
.  Typewriters. 
.  Automotive  products. 
.  Baker  products. 
.  Textiles. 
.  Sunshine  Biscuits. 
.  Candy. 
Do. 

Shower  curtains  and  accessories. 

Cosmetics. 
.  Biscuit  products. 
.  Printing  equipment  and  supplies. 

Automotive  equipment. 

Food. 
.  Plumbing  fixtures. 

Oat  flour. 

Gasoline. 

Luggage. 

Automotive  equipment. 

Auto  equipment. 

Apparel  industry. 
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rtPPHiimE   B 


CtORGE  WESTON  UD.  -  OPERATING  AND  HOLDING  CO. 


Canadian  biscuit  company  operatinR 
throughout  the  United  States  and  Canada 


Perrln  InvestTpenf s^  Ltd. 

A  holding  co.-pany  for  various 
I  Weston  Lnteiests.   Owns  55.77.  of 
{  Lob  law  Companies,  Ltd. 

w 

Lcblaw  _Con:p ? nlea  Ltd. 

A  holurng  ccmpeny.  Owns  37  .9T1 
of  Lob  law  Groceterias  Ltd. 

Lobl.nj  Groroterta':  Ltd. 

Operates  2Jt   grocery  stores  in 
Ontario  and  Western  Canada.   Owns 
DFC  Inc.  an  Aicericea  Holding  Company 

DFC  Inc. 

A  holding  ccmpflny  cwned  by  Loblau 
Groceterias  Ltd.,  that  has  controlling 
interest  in  National  Tea  and  Lob  law  Inc. 


National  Tea 


[ 5th  largest  chain. 
Operat«^s  about  1000 
stores  In  10  states. 


Lohlaw  Inc.,  U._  S. 
IJth  largest  chain. 
Operates  abour  170 
stores  in  A  states. 


Canadian  Hanufaetortea  and  other  subsidiaries 
/   E.  J.  Hamilton  &  jori  (biscuits) 

'   Dr.  Jackson  Foods  (uncocUed  cereals,  other  foods 
F,  Marveii's  (biscuits  .and  potato  chips) 

/  McCormlck's  (biscuits,  cor.iect ioncry) 
0]  William  Niclson  (cocoa,  chocolates,  ice  cream) 

I     Canada's  lar^'-st  ice  crean  -naker. 
0  !  Paulln  Chambers  (biscuits  ar\(i  confectionery) 
Waston  Bakeries  (bread  and  caU?) 
Westfair  Foods  (wholesale  distributors  of  fruit 

and  groceries) 
Willard's  Chocolates  (chocolates  &  confectionery 
*  ........... 


NON-F]  Sotrervlllc  Industries  (printed  packaging  mate- 
o'      rials;  autoir.olive  and  appliance  components 
Ci     rcade  from  pjnel  bodrd   nd  plastics. 

D'  Eddy  Paper  (pulp  and  paper  board  products) 


*  P^'^crsi.^ied  Companies  of  America 

Forrced  in  June, 1963  to  acquire  control  of 
Fine  Fair  from  Associated  British  Foods,  also  a 
Urr-ton-cgntroiled  crcr.pany.   Fine  Fair  opf-races  a 
chain  of  275  supermarkets,  600  independent  grocery 
scores  and  5  department  stores  in  the  United  King- 
dom with  estimated  sales  volume  of  $250,000,000. 
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GEORGE  WESTOM  LTD.  -  OPERATING  AND  HOLDING  CO.  (CONT.) 


U.  S.  Subsidiaries 

Weston  Biscuit  Co.,  Inc. 

Operates  plants  in  6  U.  S,  elites: 
Michigan,  New  Jersey,  Virginla((Scutharn 
Biscuit  Co.),  California,  U'ashingtcn 
(American  Superior  Biscuit  Cc),  and  Texas 


Weston  -  Controlled  Companies 

Ajstralla 
Tip  Top  Bakeries 

United  Kingdom 
see  typed  list 

Operates  103  supermarkets  in  Gernany. 
Also  operates  in  Ireland  and  France. 


Source:  As  compiled  froia:   Standard  and  Poor's  Corp.,  0-T-C  and  Regional  Exchange 
Stock  Reports,  Vol  29,  No.  114  and  129.  p.  4444;  1963  Moody's  Industrials; 
Tme.  October  26,  1962,  p.  26;  S:iN  October  14,  1963;  V.'ho  Owns  Whon 
(Interr.aticnal  Director>',  1961). 

Appendix  C 

The  followiug  companies  have  been  charged  by  the  Federal  Trade  Commis- 
sion with  violation  of  Section  VII  of  the  Clayton  Act  during  the  period  1961-1969. 
The  list  includes  only  those  on  the  Fortune  list  of  the  largest  500  industrial 
corporations : 


Corporation 


Docket 

No. 


Date 

of 
filing 


Martin-Marietta  Corp 8280  1961 

Kaiser  Industries  Corp.. 8347  1961 

General  Foods  Corp 8600  1963 

Frito-Lay,  Inc. 8606  1963 

Georgia  Pacific  Corp. C-751  1964 

United  States  Steel  Corp 8655  1965 

Mead  Corp C-880  1965 

St.  Regis  Paper  Corp... C-917  1965 

Endicott-Johnson  Corp.. C-1009  1965 

Consolidated  Foods  Corp C-1024  1965 

Dean  Foods  Co.  and  Bowman  Dairy 

Co 8674  1965 

Crown  Cork  &  Seal  Co 8687  1966 

Phillips  Petroleum  Co C-1088  1966 


Corporation 


Docket 
No. 


Date 

of 

filing 


American  Bakeries C-1111  1966 

W.R.Grace... C-1182  1967 

Bendix  Corp 8739  1967 

Rexall C-1252  1967 

Continental  Oil C-1270  1967 

Stanley  Works 8760  196S 

Maremont.. 8763  1968 

Standard  Oil  of  Indiana C-1171  1968 

Kennecott  Copper.. 8765  1958 

Vulcan  Materials C-1409  1968 

Allied  Chemical....'. 8767  1968 

Occidental  Petroleum C-1450  1968 

Burlington  Industries... C-1473  1959 
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Appendix  D 


The  following  companies  have  been  charged  with  violation  of  Section  V  of 
the  Clayton  Act  during  the  period  1963-1969 : 


Corporation 

Docket  No. 

Corporation 

Docket  No. 

American  Cyanamid 

Atlantic  Refining 

7211 

7471 

Pure  Oil  Co 

6640 

Quaker  Oats  Co                              

8112 

Bakers  of  Wasfilngton 

Balfour  Inc 

8309 

8435 

8512 

6487 

Rubber  Manufacturers  Association 

Stiell  Oil  Co 

7505 
8537 

CBS 

Firestone  Tire/Shell  Oil                    .  . 

Sun  Electric  Corp 

S  &  H. 

8659 
8671 

General  Electric 

C  1251 

7134 

6156 

8742 

_ C1177 

NAWCAS                   

8691 

Searings  Inc 

Texaco,  inc /B  F  Goodrich 

6485 

Luria  Bros 

National  Work  Clothes  Rental 

Texaco,  Inc 

Humble  Oil  Co i. 

6898 
8544 

Pacific-Gamble- Robinson 

Koppers  Co _ 

8755 

Appendix  E 

CEASE  AND  DESIST  ORDERS  ISSUED,  FISCAL  YEAR  1962 


Name 


Docket 


Date  issued 


Aluminum  Co.  of  America  (2d) 8175 

Robilio&Cuneo,  etal.(2d) 8294 

New  England  Confectionery  Co. (2a) _ -..  7732 

Bill  the  Distributor,  etal.  (2c) ._._ 7379-OP 

Grabler  Manufacturing  Co.,  inc.  (2d) _ -.  7838 

M.  DegaroCo.,etal.(2c) 8066 

Chemway  Corp.(2a) 7815 

Kimbriel  &  Co.,  Inc.  (2c) ._._ -.-.  8317 

Pride  O'Texas  Citrus  Association,  Inc.  (2c) 8359 

LanninSalesCo.  (2c) -  C-54 

Eichon  Pr3duceCD.,6!al.(2c) 8064-OP 

AutomotiveJobbers,  Inc.,  etal.  (2f) 7590-OP 

Mueller  Co.  (2a) __._ _. -- 7514-OP 

George  C.  Palmer  Brokerage  Co.  (2c) C-64 

Eustis  Fruit  Co.  (2c) C-66 

Alamo  Fruit  &  Vegetable  Co.  (2c) C-67 

Shreveport  Macaroni  Manufacturing  Co.  (2d) 7719 

The  Regina  Corp.  (2d). --- 8421 

Mission  Citrus  Growers,  Inc.  (2c)-. --_ - -..  C-69 

Lake  Charm  Fruit  Co.  (2c) -- -.- C-75 

Lake  Region  Packing  Association  (2c). C-76 

American  Stratigraphic  Co.,  etal.  (2a) 8417 

Minute  Maid  Corp.,  et  al.  (2c) -.. - 7517 

Bridgeport  Brass  Co.,  Inc.  (2d)_ -.- 7842 

United  Farmers  of  New  England,  Inc.  (2a  and  2d) 8406 

Vanity  Fair  Paper  Mills,  Inc.  (2d)... -. -- 7720 

Sofskin,  Inc.  (2d) - C-109 

0.  P.  Hesser  Broker(2c) .- C-116 

Quaker  Oats  Co.  (2d) - 8I19-OP 

0.  E.  M.  Products  Co.  (2c) C-127 

Edinburg  Citrus  Assosiation  (2c) Jt C-131 

Tri-Valley  Packing  Association 7225 

(Files  were  consolidated  into  D.  7225-2a,  2d).--- - 7496 

National  Retailer-Owned  Grocers,  Inc.  (2c) 7121 

California  Fruit  Exchange  (2c).- - C-136 

Brown  &  Loe,  Inc.  (2c) C-138 

Wesco  Products  Co.  (2a) C-146 

H.S.D.  Publications,  Inc.  (2d) -- C-150 

National  Police  Gazette  (2d) C-151 

Arrow  Food  Products,  Inc.  etal.  (2a,  2d,  and  5) 8212-OP 

Williams  Press,  Inc. (2d) -.-  C-155 


Nov.  1,  1961— consent. 

Nov.  6,  1961 — consent. 

Nov.  7,  1961 — consent. 

Nov.  13,  1961. 

Nov.  29,  1961— consent. 

Dec.  8,  1961— consent. 

Dec.  15,  1961. 

Dec.  27,  1961— consent. 

Do. 

Do. 
Jan.  3,  1962. 
Jan.  4,  1962. 
Jan.  12,  1962. 
Jan.  17,  1962— consent. 
Jan.  24,  1962— consent. 

Do. 
Jan.  24,  1962. 
Feb.  2, 1962— consent. 

Do. 
Feb.  12, 1962— consent. 

Do. 
Feb.  23,  1962— consent. 
Mar.  7,  1962— consent. 

Do. 
Mar.  22,  1962— consent. 
Mar.  21,  1962. 
Apr.  2,  1962— consent. 
Apr,  15. 1962— consent. 
Apr.  25,  1962. 
Apr.  26,  1962— consent. 
May  8,  1962— consent. 

May  10,  1962. 
May  14,  1962. 
May  16,  1962— consent. 

Do. 
May  29,  1962— consent. 
June  19,  1962— consent. 
June  22,  1962— consent. 
June  26,  1962— consent. 
June  28, 1962— consent. 
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ORDERS  TO  CEASE  AND  DESIST,  DIVISION  OF  DISCRIMINATORY  PRACTICES,  FISCAL  YEAR  1963 


Name 


Docket  Date  issued 


Exchange  Distributing  Co.  (2c) - 8061-OP 

Johnson  Publishing  Co.  (2ci)... C-157 

Gernsbacl^  Publications,  Inc.  (2d) C-158 

Mercury  Press,  Inc.  (2d) C-159 

Feature  Publications,  Inc.  et  al.  (2d) C-160 

Ballantine  Books,  Inc.  (2d).. C-161 

Ideal  Publishing  Corp.  (2d) C-162 

Flying  Eagle  Publications,  Inc.  et  al.  (2d) C-163 

Paperback  Library,  Inc.  (2d) C-164 

The  Ring,  Inc.  (2d) ..- C-165 

Berkley  Publishing  Corp.  (2d) ._ C-166 

Belmont  Productions,  Inc.  (2d) C-173 

Sterling  Group,  Inc.  etal.(2d) C-174 

Kable  News  Co.  (2d) 0-175 

Archie  Comic  Publications,  Inc.  (2d) C-176 

By-Line  Publications,  Inc.,  et  al.  (2d) -.. C-177 

Stanley  Publications,  Inc.,  et  al.  (2d) C-178 

Peterson  Publishing  Co.,  etal.(2d) C-179 

E.  C.  Publications,  Inc.  (2d) ...-  C-180 

Publication  Management  Corp.  (2d) C-181 

Harvey  Publications,  Inc.  etal.(2d) C-182 

Popular  Publications,  Inc.  (2d) C-183 

Publishers  Distributing  Corp.  (2d) C-184 

Pyramid  Publications,  Inc.  (2d) C-187 

Tom  LangeCo.,  Inc.  (2c) C-189 

Male  Publishing  Co.  (2d) C-200 

Dixie  Central  Produce  Co.  (2c) 8475-OP 

Royal  Publications,  Inc.  (2d) C-201 

Variety,  Inc.  (2d) C-202 

Golf  Digest,  Inc.  (2d) C-203 

Nu  Arc  Co  ,  Inc.  (2d).... 7848 

Walter  Holding  Co.  (2c) C-205 

Mission  Fruit  &  Vegetable  Co.  (2c)_.. C-207 


July  9,  1962. 
July  10,  1962. 

Do. 

Do. 

Do. 
July  11,1962. 

Do. 

Do. 
July  13,  1962. 

Do. 

Do. 
July  17,1962. 
July  18,  1962. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
July  23,  1962. 
July  26,  1962. 
July  13,  1962,  ADM. 
Aug.  3,  1962. 

Do. 
Aug.  7,1962. 

Do. 
Aug.  15,  1962 
Aug.  21,1962. 


ANS. 


ORDERS  TO  CEASE  AND  DESIST,  DIVISION  OF  DISCRIMINATORY  PRACTICES,  FISCAL  YEAR  1962 


Name 


Docket 


Date  issued 


Golden  Press,  Inc.  (2d) 8342 

Grosset  &  Dunlap,  Inc.  (2d) 8343 

J.  A.  Morgan  Produce,  Inc.  (2c). 8128 

Shulton,  Inc.  (2d) 7721-OP 

Sorrells  Bros.  Produce  Co.  (2c) 8059 

Tyler  Pipe  &  Foundry  Co.  (2d) 8123 

Holt,  Rinehart  &  Winston,  Inc.  (2d) 8344 

Jack  M.  Berry  &  Co.,  Inc.  (2c) 8164 

James  Lees  &  Sons  Co.  (2a) 7640 

DoehIa  Greeting  Cards,  Inc.  (2a) 7821 

Eastern  Marketing  Service  (2c) 8360 

H.  H.  Kastner  &  Co.  (2c) 8130 

Joseph  Rothenberg,  Inc.  (2c) 8060 

Albin  Crutchfield  (2c) 8129 

Francis  Carl  Ford,  d.b.a.  Ford  Brokerage  (2c) 8131 

Sergeant  &  Nicholoy,  Inc.,  etal.(2c)... 8364i. 

Usen  Canning  Co.  (2d) 8313 

William  Manis  Co.  (2c) 8215 

Perfection  Gear  Co.  (2a) 7861 

Hatfield  Fruit  Co.,  Inc.  (2c) 8357 

Yakima  Fruit  &  Cold  Storage  Co.  (2d) 7718-OP 

Yankee  Brokerage  Co.,  et  al.  (2c) 8084 

Walden-Sparkman,  Inc.,  et  al.  (2c) -.--  8143 

Robert  Warren  Crum  (2c) 8204 

Sunshine  Biscuits,  Inc.  (2a) .-  7708 

Seymour  Lustig  (2c) 8214 

Pittsburgh  Plate  Glass  Co.  (2e) 8328 

Florida  Citrus  Distributors,  Inc.  (2c) .-  8206 

Star  Fruit  Co.  (2c) 8408 

Star  Fruit  Company  (2c) 8208 

T.  W.  Holt  &  Co.  (2d) 8371 

Comptcne  Co.,  Ltd.  et  al.  (2d  and  5)  (F.  &  M.)... 8377 


July  7,  1961— consent 

Do. 
July  25,  1961— consent. 
July  25,  1961. 
Aug.  4,  1961— consent. 
Aug.  11,  1961— consent. 
Aug.  22,  1961— consent. 
Sept.  1,  1961— consent. 
SepL  12,  1961— consent. 
Sept.  15,  1961— consent. 

Do. 

Do. 
Sept.  20,  1961— consent. 

Do. 

Do. 
Sept.  21, 1961— consent. 
Sept.  22,  1961— consent. 

Do. 

Do. 
Sept.  25,  1961— consent. 
SepL  28,  1961. 
Sept.  29, 1961— consent 

Do. 

Do. 
Sept.  25,  1961. 
Oct.  10,  1961— consent. 
Oct.  II,  1961— consent 
Oct.  16,  1961— consent 
Oct.  17,  1961— consent 


Do. 
Oct  24, 
Do. 


1961 — consent. 
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Mystery  Publishing  Co.,  et  al(2d) - - C-208 

Republic  Molding  Corp.,  (2d  and  2e) C-212 

Actual  Publishing  Co.,  Inc(2d) -.. -- C-213 

Diaperwite,  Inc.  (2d  and  2e) - C-226 

Alamo  Fruit  Distributors,  Ltd.  (2c) - C  228 

Southwestern  Sugar  &  Molasses  Co.  (2a  and  5) 7463 

Charles  A.  Rogers  &  Sons  (2c) - C-232 

Larry  Lightner,  Inc.  (2c) -- C-233 

Western  Fruit  Growers  Sales  Co.  (2c) 8194 

Wolverine  Supply  &  Manufacture  Co.  (2d).__ 7972-OP 

Emenee  Industries,  Inc.  (2d) - -- 7974 

American  Machine  &  Foundry  Co.  (2d)..-- 7977-OP 

Transogram  Co.,  Inc.  (2d) 7978 

Ideal  Toy  Corp.  (2d) - - 7979-OP 

Knickerbocker  Toy  Co.,  Inc.  (2d) --- 8101-OP 

Remco  Industries,  Inc.  (2d) - - 8103-OP 

Revell,  Inc.  (2d) _  — - - 8224-OP 

Kohner  Bros.,  Inc.  (2d) --- -- 8226-OP 

Mattel,  Inc.  (2d) - --- -- 8227-OP 

Porter  Chemical  Co.  (2d)- - -- - - --  8228-OP 

Fisher-Price  Toys,  Inc.  (2d)--. - 8243-OP 

Wen-Wac  Corp.  (2d) - - 8245-OP 

The  Hubley  Manufacturing  Co.  (2d) - 8254-OP 

Milton  Bradley  Co.  (2d) - ----  8256-OP 

Hassenfeld  Bros.,  Inc.  (2d)-.-- 8258-OP 

Spada  Fruit  Sales  Agency,  Inc.  (2c) C-248 

Pure  Gold,  Inc.  (2c) 8209 

Warren  Fruit  Co.,  Inc.  (2c)--- C-251 

J.  A.  Folger  &  Co.  (2d).- - 8094 

The  Capital  Distributing  Co.,  et  aL  (2d) C-267 

Parker  Bros.,  Inc.  (2d)-— - - - 7976 

Biinor  Corp.  (2d) 7975 

Wayne  L.  Bowman  Co.,  Inc.  (2c)- C-272 

Alexander  Miner  Sales  Corp.  (2d) 8102 

A.  C.Gilbert  Co.  (2d) 8104 

Aurora  Plastics  Corp.  (2d) 8225 

Multiple  Products  Corp.  (2d) - 8229 

Horsman  Dollas,  Inc.  (2d) 8241 

Tonka  Toys  Inc.  (2d) --- 8242 

Radio  Steel  &  Manufacturing  Co.  (2d) - 8244 

Hamilton  Steel  Products,  Inc.  (2d) 8257 

Halsam  Products  Co.  (2d) 8230 

Valley  Fruit  &  Vegetables  Co.  (2c) C-279 

Manufacturing  Chemists  Association  et  al.(5) -. C-284 

D.  L.  Products,  Inc.  (2a  and  2c).-.- -.- -  C-299 

The  Borden  Co.  (2a) - 7129-OP 

Ziff-Davis  Publishing  Co.  (2d) - C-312 

Inland  Rubber  Corp.  (2a) .-  8052 

Forster  Manufacturing  Co.,  Inc.  et  al.  (2a) 7207 

HMH  Publishing  Co.  (2d) 8516 

Dan  A.  LaPanta  Co.  (2c) C-493 

Abby  Kent  Co.,  Inc.  (2d-WA) - C-328 

Adelaar  Bros.,  Inc.(2d-WA) - C-329 

All  State  Garment  Corp.  (2d-WA)- C-330 

Alps  Sportswear  Manufacturing  Co.,  Inc.  (2d-WA) -.- C-331 

Bernhard  Altmann  Corp.  (2d-WA) - C-332 

Aquascutum  Imports,  Inc.  (2d-WA) C-333 

Aquascutum  Co.,  Ltd.(2d-WA) C-334 

Andrew  Arkin.  Inc.  (2d-WA)         C-335 

Aronoff  &  Richling,  lnc.(2d-WA) - C-336 

Cay  Artley  Apparel,  Inc.  (2d -WA)-- C-337 

S.  Augstein  &Co.  (2d-WA)  C-338 

Ballantyne  Sweaters,  Ltd.  (2d-WA)--- --- C-339 

Barmon  Bros.  Co.,  Inc.  (2d-WA)  -  C-340 

Ben  Barrack  Dresses,  Inc.  (2d-WA) C-341 

Ben  Barrack  Petites,  Inc.  (2d  WA) -- C-342 

Beaumart  Co.  (2d-WA) - -  C-343 

Beaver  Shirt  Manufacturing  Co.,  Inc.(2d-WA) C-344 

Beldoch  Popper,  Inc.  (2d-WA) - C-345 

Bermuda  Knitwear  Corp.  (2d-WA) - C-346 

BiltwellCo.,  Inc.  (2d-WA) -- C-347 

Biltwell  Slacks,  Inc.  (2d-WA) - C-348 

Blairmoor  Knitwear  Corp.  (2d-WA) C-349 

Braemar  Knitwear  (2d-WA) --.  C-350 

Sue  Brett,  Inc.  (2d-W A)  ...  - -  C-351 

British  Vogue,  lnc.(2d-WA). C-352 

Robert  Bruce,  Inc.  (2d-WA). - C-353 

Candy  Frocks,  Inc.  (2d-WA) _ C-354 

Streamline  Garment  Corp.  (2d-WA) C-355 

Casualcraft,  lnc.(2d-WA)  - C-356 

David  A.  ChurchCo.,  Inc.(2d-WA) - C-357 

Climatic,  Inc.... C-358 

MarthaClyde,  Inc.  (2d-WA)  .- -... C-359 

Joseph  H.  Cohen,  lnc.(2d-WA) C-360 


-consent. 


consent, 
consent. 

-consent. 


Aug.  24,  1962. 
Sept.  5,  1962. 
Sept.  10,  1962. 
Sept.  11,1962. 

Do. 
Sept.  12,  1962— consent 
Sept.  12,  1962. 

Do. 
Sept.  18, 1962. 
Sept.  19,  1962. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Oct.  3, 1962. 
Oct.  10,  1962 
Oct.  17,  1962 
Nov.  14,  1962. 
Nov.  15,  1962. 
Nov.  19,  1962- 
Nov.  27,  1962- 
Nov.  29,  1962. 
Dec.  5,  1962 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Dec.  13,1962. 
Dec.  18,  1962. 
Dec.  19,  1962. 
Jan.  11,1963. 
Jan.  30,  1963. 
Feb.  7,  1963. 
Feb.  25. 1963- 
Mar.  18,  1963, 
Mar.  28,  1963- 
Apr.  22.  1963- 
May  1,  1963. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


-consent. 

-consent, 
-consent. 
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Cotton  Club  Frocks,  Inc.  (2d-WA) 

Country  Set,  Inc.  (2d-WA) _ 

Carol  Crawford,  Inc.  (2d-WA) 

David  Crystal,  lnc.(2d-WA) 

Dalton  of  America,  Inc.  (2d-WA) 

Darlene  Knitwear,  Inc.  (2d-WA) 

H.  Daroff  &  Sons,  lnc.(2d-WA).._. __ 

Davidow  Suits,  Inc.  (2d-WA) 

Defiance  Manufacturing  Co.,  Inc.  (2d-WA) 

Jacques  deLoux,  Inc.  (2d-WA)__ 

Derby  Sportswear,  Inc.  (2d-WA)_ -. 

Donmoor- Isaacson  (2d-WA) 

Donwood,  Ltd.  (2d-WA) ,- 

Dorset  Knitwear,  Ltd.  (2d-WA) - 

Dotti  Original  (2d-WA).... 

Eagle  Clothes,  Inc.  (2d-WA) 

Eagle-Freedman-Rodelheim  Co.  (2d-WA) 

Elder  IVlanufacturing  Co.  (2d-WA) 

Esquire  Sportswear  IVlanufacturing  Co.  (2d-WA) 

Excello  Shirts,  I  nc.  (2d-W A) 

Exmoor  Knitwear  Co.,  Inc.  (2d-WA) 

Stanley  IVl.  Feil,  Inc.  (2d-WA) 

Fordham-Bardell  Shirt  Corp.  (2d-WA) 

French  Knitwear  Co.  (2d-WA) - 

Gant  of  New  Haven,  Inc.  (2d-WA) 

Garland  Knitting  IVIills  (2d-WA) 

Jerry  Gilden  Fashions,  Inc.  (2d-WA)-_ 

Globe  Knitwear  Co.,  Inc.  (2d-WA) 

Gordon  &  Ferguson  Co.  (2d-WA)-_. 

Grunwald-IVlarx(2d-WA) 

Harper  Shirt  Co.,  Inc.  (2d-WA) 

B.  W.Harris  IVlanufacturing  Co.  (2d-WA)._ 

Haspel  Bros.,  Inc.  (2d-VI/A) -- 

Havette,  lnc.(2d-WA) -- 

Haymaker  Sports,  Inc.  (2d-WA) 

Helga(2d-WA) 

Highlander  Sportswear,  Inc.  (2d-WA) 

Hochenherg  &  Gelb,  lnc.(2d-WA) 

Jane  Ha  I     lnc.(2d-WA) 

Henry  '    Siegel  Co.,  Inc.(2d-WA) 

Hortex  Manufacturing  Co..  Inc.  (2d-WA) 

House  of  Perfection,  Inc.  (2d  WA) .-. 

House  of  Worsted-Tex.  Inc.  (2d-WA) _.. 

F.  Jacobson  &  Sons,  Inc.  (2d-WA).  _ _._ 

juniorite.  Inc.  (2d-WA) - 

Kadet,  Kruger  &  Co.(2d-WA) 

The  KayneeCo.(2d-WA) 

Vifilliam  B.  Kessler,  Inc.  (2d-WA) 

Lackawanna  Pants  IVlanufacturing  Co.,  Inc. (2d-WA)_ 

Lawrence  of  London,  Ltd.  (2d-VI/A) 

The  H.  D.  Lee  Co.,  Inc.  (2d-VI/A) 

Rhoda  Lee,  Inc.  (2d-VI/A) 

Lehigh  Trouser  Co.  (2d-WA) -. 

Levin  &  Co.,  Inc.  (2d-WA) 

Londontown  IVlanufacturing  Co.  (2d-VI/A) 

Locmtogs.  Inc.  (2d-WA) 

MacShore  Classics,  Inc.  (2d-WA) 

Majestic  Specialties,  Inc.  (2d-WA) 

Major  Blouse  Co.,  Inc.  (2d--WA) 

The  Major  Brand  Co..  Inc.  (2d-WA) 

Masker  Bros.  Sport  Wear,  Inc.  (2d  WA) 

Lynne  Manut.-.:turing  Co.  (2d-WA) 

Abby  Michael,  Ltd.  (2d-WA) - 

Michaels  Stern  &  Co.,  Inc.  (2d-WA) 

Miller  Manufacturing  Co.,  Inc.  (2d~WA) 

Morrison  Knitwear,  Inc.  (2d-WA) 

Nelly  De  Grab  (2d-WA) - 

Nelly  Don,  lnc.(2d-WA) 

Nelson-Caine(2d-WA)    

Newman  &  Newman  (2d-WA)_. --. --- 

Palm  Beach  Co.  (2d-WA)_ 

Park-Storyk  Corp,  f?d-WA) 

Pattullo-Jo  C"peland,  'nc.(2d-W'\) 

Pa'jker  B'^"-v9ar  Ctp  (Zd-WN) 

Peerless  Rob?s  &  Sportswear,  'nc.  (2d-VM) 

Fashions  by  Blauner,  Inc.  (2d  -WA) 

Pickwick  Knitting  Mills,  Inc.  (2d-WA)... -. 

Plymouth  Manufacturing  Cn.  (2d-WA) 

Milton  Saunders  Co.  (2d-WA) .- 

Princess  Peggy,  Inc.  (2d-WA) 

Rabhor  Robes,  lnc.(2d-WA) - 

Ratner  Manufacturing  Co.  (2d-WA) 

Rona  Dresses  (2d-WA) 

WAS  Rudofker'sSons,  Inc.  (2d-). 

Rugby  Knitting  Mills,  Inc.  (2d-WA) 

Sagner.  lnc.(2d-WA). --- 


C-361 

May  1,  1959, 

C-362 

Do. 

C-363 

Uu. 

C-364 

Do. 

C-365 

Do. 

C-366 

Do. 

C-367 

Do. 

C-368 

Do. 

C-369 

Do. 

C-370 

Do. 

C-371 

Do. 

C-372 

Do. 

C-373 

Do. 

C-374 

Do. 

C-375 

Do. 

C-376 

Do. 

C-377 

Do. 

C-378 

Do. 

C-379 

Do. 

C-380 

Do. 

C-381 

Do. 

C-382 

Do. 

C-383 

Do. 

C-384 

Do. 

C-385 

Do. 

C-286 

Do. 

C-387 

Do. 

C-388 

Do. 

C-389 

Do. 

C-390 

Do. 

C-391 

Do. 

C-392 

Do. 

C-393 

Do. 

C-394 

Do. 

C-395 

Do. 

C-396 

Do. 

C-397 

Do. 

C-398 

Do. 

C  399 

Do. 

C-400 

Do. 

C-401 

Do. 

C-402 

Do. 

C-403 

Do. 

C-404 

Do. 

C-405 

Do. 

C-406 

Do. 

C-407 

Do. 

C-408 

Do. 

C-409 

Do. 

C-410 

Do. 

C-411 

Do. 

C-412 

Do. 

C-413 

Do. 

C-414 

Do. 

C-4I5 

Do. 

C-416 

Do. 

C-417 

Do. 

C-418 

Do. 

C-419 

Do. 

C-420 

Do. 

C-421 

Do. 

C-422 

Do. 

C-423 

Do. 

C-424 

Do. 

C-425 

Do. 

C-426 

Do. 

C-427 

Do. 

C-428 

Do. 

C-429 

Do. 

C-430 

Do. 

C-431 

Do. 

C-432 

Do. 

C-433 

Do. 

C-43'i 

Do. 

C-435 

Do. 

C-436 

Do. 

C-437 

Do. 

C-438 

Do. 

C-439 

Do. 

C-440 

Do. 

C-Ml 

Do. 

C-442 

Do. 

C-443 

Do. 

C-444 

Do. 

C-445 

Do. 

C-446 

Do. 
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Savoy  Knitting  Mills  Corp.  (2d-WA) C-447  NlayV,  i9S3. 

Abe  Schrader  Corp.  (2d-WA)_ C-448  Do. 

Alfred  Shapiro,  lnc.(2d-WA)_ C-449  Do. 

Shelby  Manufacturing  Co.  (2d-WA)... C-450  Do. 

M  &  D  Simon  Co.  (2d-WA) C-451  Do. 

Miss  Smart  Frocks,  Inc.  (2d-WA),. C-452  Do. 

Smartee,  Inc.  (2d-WA)_... C-453  Do. 

Sorority  Frocks,  Inc.  (2d-WA). C-454  Do. 

Sport  Kraft,  lnc.(2d-WA) C-455  Do. 

Sportsville  Men's  Wear(2d-WA) C-456  Do. 

Sigma  Fashions,  Inc.  (2d-WA) C-457  Do. 

Talbott,  lnc.(2d-WA).._ C-458  Do. 

Tellshire,  lnc.(2d-WA)_ C-459  Do. 

Thomson  Co.  (2d-WA) _.  C-460  Do. 

Timely  Clothes,  Inc.  (2d-WA) _._ _ C-46I  Do. 

Towncliffe,  lnc.(2d-WA) _ C-462  Do. 

Triton  Manufacturing  Co.,  Inc.  (2d-WA)_ C-463  Do. 

Troy  Shirt  Makers  Guild,  Inc.  (2d-WA), C-464  Do. 

Usona  Shirt  Co.  (2d-WA) C-465  Do. 

Weber&  Lott,  Inc.  (2d-WA) C-466  Do. 

Weber  Originals,  Inc.  (2d-WA) _ C-467  Do. 

Margo  Walters,  lnc.(2d-WA) _  C-468  Do. 

Wentworth  Manufacturing  Co.  (2d-WA). C-469  Do. 

White  Stag  Manufacturing  Co.  (2d-WA) _ C-470  Do. 

Wolfson  &Greenbaum,  Inc.  (2d-WA) C-471  Do. 

Wright  Manufacturing  Co.  (2d-WA) C-472  Do. 

Ben  Zuckerman,  Inc.  (2d-WA)._ C-473  Do. 

The  Euro  Shirt  Co.,  lnc.(2d-WA) C-474  Do. 

Famous-Sternberg,  Inc.  (2d-WA) C-475  Do. 

Glen  Manufacturing,  Inc.  (2d-WA) C-476  Do. 

Ilene  Manufacturing  Co.,  Inc.  (2d-WA) C-477  Do. 

Jolee,  lnc.(2d-WA) C-478  Do. 

M.  J.  Levine,  Inc.  (2d  WA) _._ C-479  Do. 

Kelita,  Inc.  (2d-WA) C-480  Do. 

Malcolm  Kenneth  Co.  (2d-WA) C-481  Do. 

Kimberly  Knitwear,  Inc.  (2d-WA) C-482  Do. 

Leathermode  Sportswear,  Inc.  (2d-WA) _  C-483  Do. 

Mode  de  Paris.  Inc.  (2d-WA) C-484  Do. 

Mev  Era  Shiif  Co  (2fi  WA) C-485  Do. 

Raab-Meyerhoff  Co.  (2d-WA) C-486  Do. 

Ronnie  Fashions,  Inc.  (2d-WA).. C-487  Do. 

M.  C.  Schrank  Co.  (2d-WA)... C-488  Do. 

Norman  Wiatt  Co.  (2d-WA)_ C-489  Do. 

Wonderknit  Corp.  (2d-WA) C-490  Do. 

Foremost  Dairies  (2a).. _ 7475  May  23,  1963. 

Dietetic  Food  Co.  (2a) C-497  May  7,  1963. 

Oz  Publishing  Corp.,  et  al.  (2a).. C-505  June  12,  1963. 

R.Guercio  &  Son,  Inc.  (2c) C-508  June20,1963. 

ORDERS  TO  CEASE  AND  DESIST,  DIVISION  OF  DISCRIMINATORY  PRACTICES,  FISCAL  YEAR  1964 


Name 


Docket 


Date  issued 


Fred  Meyer,  Inc.,  et  al.  (2t  and  sec.  5). 7492 

Baracuta,  Inc.  (2d-WA)- ._ C-540 

Blue  Jeans  Corp.  (2d-WA) C-541 

College-Town  Sportswear  (2d-WA) C-542 

Davis  Sportswear  Co.,  Inc.  (2d-W A) C-543 

Gail  Byron  Frocks  Co.,  Inc.  (2d-WA)... _ C-544 

Girltown,  Inc.  (2d-WA) C-545 

C.  F.  Hathaway  Co.  (2d-WA) C-546 

Junior  Accent,  Inc.  (2d-WA) 0-547 

Century  Sportswear  Co.  (2d-WA) _ C-548 

Jonathan  Logan,  Inc.  (2d -W A) C-549 

The  Manhattan  Shirt  Co.  (2d-WA) C-550 

Novelty  Veiling  Co.,  Inc.(2d-WA) C-551 

Petite  Lady  Dress  Co.,  Inc.  (2d-WA). C-552 

Phillips-Van  Heusen  Corp.  (2d-WA) C-553 

Rosecrest,  lnc.(2d-WA)       C-554 

Boris  Smoler  &  Sons,  Inc.  (2d-WA) C-555 

Alice  Stuart,  Inc.  (2d-WA) C-555 

Sunnyvale,  Inc.  (2d-WA) C-557 

Tanner  of  North  Carolina,  Inc.  (2d-WA) C-558 

Warshauer  and  Franck,  Inc.  (2d-WA) C-559 

Westover  Fashions,  Inc.  (2d-WA) C-560 

Boston  Maid,  Inc.  (2d-WA)_... C-561 

Devonbrook,  Inc.  (2d-WA) C-562 

R.  and  M.  Kaufman,  Inc.  (2d-WA). C-563 

Linsk  of  Philadelphia,  Inc.  (2d-WA) C-564 

Modern  Juniors.  Inc.(2d-WA) C-565 

D.  F.  Rodgers  Manufacturing  Co.,  Inc.  (2d-WA) C-566 

Westinghouse  Electric  Corp.  (2a) 8053 

Tung-Sol  Electric,  Inc. (2a) 8514 

Kiwi  Polish  Co.  Proprietary,  Ltd.  (2a) C-616 

All-Luminum  Products,  Inc.,  et  al.  (2d) 8485 


July  9,  1963. 
Aug.  12,  1963. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Sept.  12, 1963— consent. 
Sept.  12,  1963. 
Nov.  5,  1963. 
Nov.  7,  1963. 
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Joseph  A.  Kaplan  &  Sons,  Inc.  (2a,  d,  and  e) 7813 

National  Parts  Warehouse,  et  al.  (2f) 8039 

Austin  Biscuit  Corp.  (2a)...  .  .     7730 

Royal  Crown  Cola  Co.  (2d) 8295 

Adele  Fashions,  lnc.(2d-WA) ._ C-639 

Blume  Knitwear,  Inc.,  and  subsidiary.  Impromptu  Casuals,  Inc.  (2d-WA).  C-640 

Cluett,  Peabody  &  Co.,  Inc.  (2d-WA)...     ..  ..  C-641 

Country  Tweeds,  Inc.  (2d-WA).  .  C-€42 

Litt-GluckCo.(2d-WA) .  ..  C-643 

Sy  FrankI,  lnc.(2d-WA).. .  C-644 

GlensderCorp.(2d-WA)...  C^45 

The  Hadley  Corp.  (2d-WA) C-646 

Larry  Levine,  Inc.  (2d-WA)...  C-647 

Lord  Jeff  Knitting  Co.,  Inc.  (2d-WA)_ C-648 

Miss  Maude,  lnc.(2d-WA) C-649 

Mayflower  Dress  Co.,  Inc.  (2d-WA). C-650 

Munsingwear,  lnc.(2d-WA)..  C-651 

Puritan  Skirt  &  Dress  Co.,  Inc.  (2d-WA) C-652 

The  Puritan  Sportswear  Corp.  (2d-WA) C-653 

Rainfair,  Inc.  (2d-WA).. _ C-654 

Sportswear  Corp.  of  America  (2d-WA)-.. C-655 

Serbin,  Inc.  (2d-WA) C-656 

Sir  James,  Inc.  (2d-WA)__. C-657 

Kandahar  Sportswear  Co.,  Inc.  (2d-WA) C-658 

Bobbie  Brooks,  lnc.(2d-WA) C-659 

Gay  Gibson,  Inc.  (2d-WA)... C-660 

The  Grove  Co.  (2d-WA). C-661 

Irwill  Knitwear  Corp.  (2d-WA). C-662 

Kathi  Originals,  Inc.  (2d-WA)_.. C-663 

Lefties  Knitting  Mills,  Inc.  (2d-WA) C -664 

Mademoiselle,  Modes,  lnc.(2d-WA) C-665 

Donkenny,  Inc.,  and  subsidiary,  Melray  Blouse  Co.,  Inc.  (2d-WA) C-666 

Albert  Rosenblatt  &  Sons,  lnc.(2d-WA) C-667 

Economy  Blouse  Corp.  (2d-WA) C-668 

E.  D.  Winter  &  Co.,  Inc.  (2d-WA)-- _ ----  C-669 

Jack  Winter,  lnc.(2d-WA) C-670 

Young  Timers,  Inc.  (2d-WA) C-671 

Exquisite  Form  Brassiere,  Inc.  (2d) 6966 

Bali  Brassiere  Co.,  Inc.  (2d) ___ C-705 

Central  Arkansas  Milk  Producers  Association,  Inc.,  et  al.  (2a-5) 6391 

Beattie  Manufacturing  Co.  (2a) .- 7633 

Bigelow-Sanford  Carpet  Co.,  Inc.  (2a) --     7420 

The  Firth  Carpet  Co.  (2a) _ 7638 

A.  &  M.  Karagheusian,  Inc.  (2a) 7636 

C.  H.  Masland  &Sons(2a)   7632 

The  Magee  Carpet  Co.  (2a)-... 7631 

Mohasco  Industries,  Inc.  (2a) _._ - 7421 

Roxbury  Carpet  Co..  et  al.  (2a) 7637 

Cabin  Crafts,  Inc.  (2a).   ._ - 7639 

Callaway  Mills  Co.,  etal.(2a) - --     7634 

Philadelphia  Carpet  Co.  (2a)      - 7635 

The  Borden  Co.  (2a) 7474 

United  Biscuit  Co.  of  America  (2a  and  2d) --.     7817 

Robert  A.  Johnston  Co.  (2a) 7739 

Schuize  &  Burch  Biscuit  Co.  (2a  and  2d) -.     7452 

L'Aiglon  Apparel,  lnc.(2d-WA) C-717 

Sylvania  Electric  Products  Corp.  (2d)  (Vacated  and  dismissed  Feb.  24,      8501 
1968). 

Individualized  Catalogues  (5) 7971 

ATD  Catalogs,  Inc.,  et  al.  (6) -... - 8100 

Do... - - 8100 

Billy  &  Ruth  Promotion,  Inc.,  et  al.  (5) --..     8440 

Santa's  Playthings,  Inc.,  et  al.  (5)._ 8259 

Santa's  Official  Toy  Prevue  (5) ---     8231 

United  Variety  Wholesalers,  et  al.  (5) -- --     8255 

Purolator  Products,  Inc.  (2a) 7850 

Pacific  Molasses  Co.,  et  al.  (2a) _ -     7462 

Universal  Rundle  Corp.  (2a) 8080 

Flotill  Products,  Inc.,  et  al.  (2c  and  2d) - - --     7226 

Alfonso  Gioia  &  Sons,  Inc.  (2a,  2d,  and  2c) 7790 

Procino-Rossi  Corp.  (2a,  2d,  and  2e) - C-765 

Ideal  Macaroni  Co.  (2d) - C-766 

Gioia  Macaroni  Co.,  Inc.  (2a,  2d,  and  2e) C-767 

Prince  Macaroni  Manufacturing  Co.  (2a,  2d,  and  2e) C-768 

Alligator  Co.  (2d-WA) C-769 

Sportswear  by  Revere,  Inc.  (2d-WA) C-770 

Sportempos,  Inc.  (2d-WA). - ---  C-771 

TealTraina,  Inc.  (2d-WA) --  C-772 

Max  Wiesen  &  Sons,  Inc.  (2d-WA)... --  C-773 

Lanz  Originals,  Inc.  (2d-WA) C-774 

Smoler  Bros.,  Inc.  (2d-WA).. C-775 


Nov.  15,  1963. 

Dec.  16,  1963. 

Dec.  20, 1963— consent. 

Dec.  23,  1963. 

Dec.  27,  1963. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Jan.  20,  1964. 
Feb.  7, 1964. 
Feb.  7,  1964— consent. 
Feb.  10,  1964— consent. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Feb.  10,  1964. 

Do. 

Do. 
Feb.  27,  1964. 

Feb.  7,  1964— consent  as  to  2d. 
Feb.  7,  1964— consent. 
Feb.  17,  1964— consent. 
Feb.  27,  1964. 
Feb.  28,  1964— consent. 

Apr.  3,  1964. 

Apr.    3,    1964— consent   (as    to 

certain  respondents  only). 
Apr.  3,  1964— contested  (as  to 

certain  respondents  only). 
Apr.  3,  1964. 

Do. 
Apr.  3— consent. 

Do. 
Apr.  3. 

May  21, 1964. 
June  12,  1964. 
June  26,  1964. 
June  30,  1964— consent. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
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ORDERS  TO  CEASE  AND  DESIST,  DIVISION  OF  DISCRIMINATORY  PRACTICES,  FISCAL  YEAR  1965 


Name 


Docket 


Date  issued 


Fashion  Park,  Inc.  (2d-WA) C-794 

Chesebrough-Pond's,  Inc.  (2d)- '8491 

Union  Carbide  Corp.  (2d)_ i  8492 

Becton,  Dickinson  &  Co.  (2d)_. i  8493 

Warner-Lambert  Pharmaceutical  Co.  (2d)  i  8494 

Julius  Schmid,  Inc.  (2d) 18495 

The  Mennen  Co.  (2d)-. i  8496 

Eversharp,  Inc _  i  8497 

Sterling  Drug,  Inc.  (2d)._ i  8498 

Corn  Products  Co.  (2d) i  8499 

White  Laboratories,  Inc.  (2d)- 18500 

Chemway  Corp.  (2d) i  8502 

The  d-Con  Co.,  I nc.  (2d) i  8503 

Hazel  Bishop,  Inc.  (2d)... i  8504 

Philip  Morris,  Inc.  (2d) i  8505 

Lehn  &  Fink  Products  Corp.(2d)_ .  i  8506 

B.T.  Babbitt.  Inc.  (2d) i  8507 

Youngs  Rubber  Corp.  (2d) i  8508 

Monroe  Auto  Equipment  Co.  (2a)  8543 

National  Togs,  Inc.  (2d-WA)...  C-803 

Dayton  Rubber  Co.  (2a,  sec.  5).. 7604 

Clairol,  Inc.  (2a,  sec.  5)...  C  832 

Cotton  City  Wash  Frocks,  Inc.  (2d-WA)..  C-834 

Premier  Knitting  Co.,  Inc.  (2d-WA).  C-835 

Regal  Knitwear  Co.,  Inc.  (2d-WA) C-836 

General  Railway  Signal  Co.,  et  al.  (2a,  sec.  5)                                           .  C-837 

Chestnut  Hill  Industries,  Inc.  (2d-WA)  C-841 

Boepple  Sportswear  Mills,  Inc.  (2d-WA)                                                   .  8633 

Branford  Co.,  Inc.,  sec.  2d __  8625 

Brownie  Knitting  Mills,  Inc.,  sec.  2d. ...  8626 

Barclay  Knitwear  Co.,  Inc.,  sec.  2d  8632 

Atlantic  Products  Corp.,  etal.  (2d) 18513 

The  Kramer  Co.,  sec.  2 ...                     _  C-882 

Federal  Sweets  &  Biscuit  Co.,  sec.  2a C-885 

Nancy  Greer,  Inc.,  sec.  2d ...  8630 

Garrett  Holmes  &  Co.,  Inc.,  sec.  2c-.  8564 

Ace  Books.  Inc.,  et  al.,  sec.  2d.  .  8557 

The  Lovable  Co.,  sec.  2d 8620 


July  17,  1964. 
July  27,  1964. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
July  28,  1964. 
Aug.  3,  1964. 
Aug.  5,  1964. 
Sept.  15, 1964. 
Sept.  18, 1964. 

Do. 

Do. 
Sept.  24, 1964. 
Sept.  29,  1964. 
Nov.  10,  1964— consent. 
Jan.  18, 1965— consent. 

Do. 

Do. 
Jan.  26,1965. 
Feb.  23,  1965. 
Mar.  3,  1965. 
Apr.  9,  1965— consent. 
Feb.  26,1965. 
June  18,  1965. 
June  25,  1965. 


1  Declaratory  orders. 

ORDERS  TO  CEASE  AND  DESIST,   DIVISION  OF  DISCRIMINATORY  PRACTICES,   FISCAL  YEAR  1966 


Name 


Docket 


Date  issued 


American  Motors  Corp.,  sec.  2a 7357 

American  Rolex  Watch  Corp.,  sec.  2d. C-919 

Forster  Manufacturing  Co.,  Inc.,  etal.,  sec.  2a  .  .  .     7207 

Norman  M.  Morris  Corp.,  sec.  2d..                                                           .  C-920 

Lloyd  A.  Fry  Roohng  Co.,  sec.  2a  7908 

Aansworth,  Ltd C-925 

Guttman  Knitwear  Creations,  Inc                                                        _  C-926 

Society  Brand  Division  of  Hart  Schatfner  &  IVIarx C-927 

House  of  Jamison,  Inc C-928 

Alison  Ayres,  Inc ....  C-929 

Alper-Schwartz  Co.,  Inc. C-930 

Audrey  Lee  Classics,  Inc..                             C-931 

Stanley  Blacker,  Inc C-932 

Blouses  By  Vera,  Inc C  933 

B rentwood  Sportswear  Co C-934 

Campus  Casuals  of  California.      .       ..          C-935 

Christian  Dior C-936 

Arthur  Cole  Associates,  Inc C  937 

Davenshire,  Inc C-938 

Diane  Young  Sportswear,  Inc.. C-939 

Handmacher-Vogel,  Inc C-940 

Huntington  Manufacturing  Co.,  Inc - C-941 

Joseph  &  Feiss  Co.... C-942 

Junior  Sophisticates  Co.,  Inc C-943 

Junior  Theme,  Inc C-944 

R.  Kolodney  &  Co.,  Inc C-945 

Lamm  Bros.,  Inc C-946 

Leslie  Fay,  Inc C-947 

Lmker  &  Herbert,  Inc C-948 

New  Yoik  Manufacturing  Corp C-949 

Mam'selle  Dress,  Inc C-950 

Marlene  Industries  Corp C-951 


July  19,  1965— contested. 

July  21,  1965. 

July  23, 1965— contested. 

July  26,  1965. 

July  23,  1965— contested. 

Aug.  9,  1965. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
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Name  Docket  Date  issued 

Mister  Pants,  Inc C-952  Do. 

Modelia,  Inc. C-953  Do. 

Old  Colony  Knitting  Mills,  Inc C-954  Do. 

Pat  Fashions,  Inc _ _ _._ C-955  Do. 

Petrocelli  Clothes,  Inc C-956  Do. 

Publix  Shirt  Corp C-957  Do. 

Queen  Knitting  Mills,  Inc C-958  Do. 

Rosanna  Knitted  Sportswear,  Inc C-959  Do. 

Russ  Togs,  Inc C-960  Do. 

H.  A.  Seinsheimer  Co C-961  Do. 

Shipmates  Sportswear,  Inc __.  C-962  Do. 

Jerry  Silverman,  Inc __ C-963  Do. 

Smart-Maid  Coat  &  Suit  Corp C-964  Do. 

Stern-Slegman-Prins  Co.,  Inc C-9e5  Do. 

Susan  Laurie.  Inc_._ C-966  Do. 

T.  P.  Industries,  Inc C-967  Do. 

United  Shecplined  Clothing  Co.,  Inc.._ C-968  Do. 

The  Villager,  Inc C-969  Do. 

Westbury  Fashions,  lnc_  C-970  Do. 

M.  Wile  &  Co..  Inc C-971  Do. 

Zelinka-Matlick,  Inc  C-972  Do. 

Mattique,  Ltd _.._ C-973  Do. 

Sporteens,  Inc _ C-974  Do. 

Gotham  Knitting  Mills,  Inc C-975  Do. 

Beacon  Frocks,  Inc .  C-976  Do. 

Lady  Carol  Dresses,  Inc C-977  Do. 

GeorgeSmall,  Inc C-978  Do. 

Boys  Tone  Shirt  Co.,  Inc.,  sec.  2d  (55  wearing  aopare]  cases) C-979  Do. 

Clarise  Sportswear  Co.,  Inc.,  sec.  2d C-993  Sept.  20, 1965. 

May  Knitting  Co.,  Inc.,  sec.  2d C-994  Do. 

Huddlespun,  Inc C-995  Do. 

July  1966  (0). 

Ausust  V.)m  (1)  :  C-IOIX)— Beatrice  Foods  Co.— Section  2(d)  CA.  Chinese  food— 
Witherington.  Favarella,  Yogler. 
August  2. 1966 — Decision  and  order. 
September  1966  (0). 
October  1966  (0). 
November  1966  (0). 
December  1966  (0). 
January  1967  (0). 

February  1967  (1)  :  C-1177 — Pacific  Gamble  Robinson  Co.— Sections  5  and  2(d) 
fresh  fruit  and  vegetables — Wood. 

February  28, 1967 — Decision  and  order. 
March  1967  (2)  : 

C-1178— Peter  Pau  Foundations,  Inc. — Sections  2(d)  (e),  girdles  and  bras- 
siere.s — Forkner.  O'Brien. 

March  1, 1967 — Decision  and  order. 
C-1185 — Susan  Thomas,  Inc. — Section  2(d),  Clayton  Act,  wearing  apparel. — 

Stewart. 
March  20, 1967 — Decision  and  order. 
April  1967(1)  :  C-1201— A.  Greenhouse,  Inc.,  et  al.— 2(c)   CA,  food  products— 
Mezines,  Parker. 

April  27, 1967 — Decision  and  order. 
May    1967(1)  :    D.    8038— Graber    Manufacturing   Co.,    Inc.— Section    2(a)    CA, 
drapery  hardware — O'Brien,  Witherington. 
May  2, 1967 — Decision  and  order. 
June  1967(1)  :  C-124.S — Herman  :Miller,  Inc. — Section  2(a)    CA  and,  -section  5 
FTC  Act,  furniture— Finkel. 

June  30, 1967 — Decision  and  order. 
July  1967  (0). 
August  1967  (0). 
September  1967  (5)  : 

C-1253 — Rheuark    Brokerage',    Inc. — 2(C)    CA,    food    commodities — Depro, 
Surine. 

September  25,  1967.  decision  and  order. 
C-1254 — United   Sales,   Inc. — 2(C)    CA,  food  commodities — Depro.    Surine. 
September  25, 1967,  decisif^m  and  order. 
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September  1967 — Continued 

0-1255 — Reigley  Distributing  Go.,  Inc.  et  al. — 2(C)  CA,  food  commodities — 
Depro,  Surine. 

September  25, 1967.  decision  and  order. 
C-1256 — Griff's    of    America,    Inc. — 2(C)    CA,    food    commodities — Depro, 
Surine. 

September  25, 1967,  decision  and  order. 
C-1257 — Griff's  of  America,  Inc.,  et  al. — 2(C)  CA,  food  commodities — Depro, 
Surine. 

September  25, 1967,  decision  and  order. 
October  1967  (0). 
November  1967  (0). 
December  1967  (0). 

January  1968    (1)  :  D.  8740— Jens  Risom  Design,  Inc.  et  al.— 2(A)    CA,  price 
discrimination,  furniture — Finkel. 
January  30, 1968,  decision  and  order. 
February  1968   (1)  :  D.  8741— Directional  Contract  Furniture — 2(A)   CA,  price 
discrimination,  furniture — Finkel. 
February  23, 1968,  decision  and  order. 
March  1968  (0). 
April  1968  (0). 

May  1968  (1)  :  C-1339 — Alliance  Associates,  Inc.  et  al. — 2(c),  food  products — 
Mezines,  L.  Parker,  Paul. 

May  20, 1968,  decision  and  order. 
Jiuiel968  (0). 
July  1968  (7)  : 

C-1379 — Baldwin-Lima-Hamilton  Corp. — Section  5  FTC  Act,  railroad  car 
component  parts — Barnes. 

July  19,  1968 — Decision  and  order. 
C-1380 — W.   H.  Miner,   Inc. — Section  5  FTC  Act,  railroad  car  component 
parts — Barnes. 

July  19,  1968 — Decision  and  order. 
C-1381 — Morton  Manufacturing  Co. — Section  2(c)CA  and  Section  5  FTC 
Act,  railroad  car  component  parts—Barnes. 
July  19,  1968 — Decision  and  order. 
C-1382— Amsted  Industries,  Inc.— Sections  2(c) CA  and  Section  5  FTC  Act, 
railroad  car  component  parts — Barnes. 
July  19,  1968 — Decision  and  order. 
C-1383 — ^Standard  Car  Truck  Co. — ^Section  5  FTC  Act,  railroad  car  component 
parts — Barnes. 

July  19,  1968 — Decision  and  order. 
C-1384 — A.  Stucki  Co. — Section  2(c) CA  and  Section  5  FTC  Act,  railroad  car 
component  parts — Barnes. 

July  19,  1968 — Decision  and  order. 
C-1385— Crucible  Steel  Co.— Section  2(c)CA  and  Section  5  FTC  Act,  rail- 
road car  component  parts — Barnes. 
July  19,  1968 — Decision  and  order. 
August  1968   (1)  :  C-1410— Stow  &  Davis  Furniture  Co.— Section  2(a)CA  con- 
temporary furniture — Finkel. 

August  23, 1968 — Decision  and  order. 
September  1968  (0).  February  1969  (2)  : 

October  1968  (0).  December  1968  (,0). 

November  1968  (0).  January  1969  (0). 

D-8736 — Connell  Rice  &  Sugar  Co.  Inc. — 2(c),  (a)  (f),  section  5,  FTC  Act, 
corn  products — Surine,  R.  Mathias. 

February  20,  1969,  decision  and  order  as  to  respondent,  Connell  Rice  & 
Sugar  Co.,  Inc.  and  Foremost-McKesson,  Inc.,   (partial  orders). 
(3_1492 — The   Weatherland   Co. — 2(a)CA,    Industrial    fittings — Kloze,    Wil- 
liams. 

February  20, 1969,  decision  and  order. 
March  1969  (0). 
April  1969  (0). 
May  1969  (0). 

June  1969  (1)  :  C-1545 — Scott  Finks  Co.,  Inc.  et  al. — Section  2(c),  CA,  potatoes — 
Friedman. 

June  13,  1969— Decision  and  order. 
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Appendix  F 

Federal  Tkade  Commission,. 
Washington,  D.C.,  January  4,  1965. 
Mr.  James  G.  Patton, 
President,  National  Farmers  Union, 
Washington,  D.C. 

Dear  Mr.    Patton:    One  of  your  members  has   called  my   attention   to   the- 
following   item   that   appeared   on   page  four  of   the   National   Farmers   I'niun 
"Washington  Newsletter"  for  December  11. 1964  : 

"Federal  Trade  Commissioner  Philip  Elman  shocked  farmers  and  consumers 
by  dismissing  a  price-fixing  case  against  the  Quaker  Oats  Co.,  the  firm  which 
dominates  oat  market  and  price  of  oat  products.  Elman,  paid  by  taxpayers,  told 
Quaker  Oats  to  continue  violating  anti-trust  laws." 

I  am  enclosing  a  copy  of  the  Commission's  decision  in  the  Quaker  Oats  case. 
As  you  will  observe  : 

(1 )  Quaker  Oats  was  not  "a  price-fixing  case" ;  no  charge  of  price-fixing  was 
involved. 

(2)  The  Commission,  sitting  as  a  quasi-judicial  body  required  to  weigh  evi- 
dence fairly  and  not  to  find  any  person  or  company  guilty  of  violating  the  law 
unless  the  evidence  of  record  so  provided,  found  in  the  Quaker  Oats  case  that 
the  evidence  presented  did  not  show  that  the  company  had  committed  the  par- 
ticular violations  charged  in  the  complaint.  The  Commission  did  not  tell  "Quaker 
Oats  to  continue  violating  anti-trust  laws". 

(3)  The  decision  was  not  rendered  by  me.  but  was  the  unanimous  decision 
of  all  the  members  of  the  Commission  participating  in  the  case. 

Sincerely, 

Philip  Elman. 


Febri  ARY  9.  1965. 
Mr.  Philip  Elman, 

Commissioner,  Federal  Trade  Commission, 
Washington,  D.C. 

Dear  CoirMissioNER  Elman:  This  letter  is  in  response  to  your  communication 
of  January  4. 

You  are  correct  in  the  legal  sense,  it  was  not  "a  price  fixing  case".  However,  in 
the  realities  of  the  marketplace  Quaker  fixes  prices.  Our  people  in  the  grain 
business  know  that  Quaker  buys  oats  on  a  "offer  to  buy"  not  "what  is  your 
price  for  oats  today?"  Since  Quaker  buys  at  least  2r>  percent  of  all  oats  mar- 
keted off  the  farm,  they  in  a  real  sense  set  the  oat  market  price. 

In  the  sale  of  rolled  oats  for  human  consumption  Quaker  has  a  market  mo- 
nopoly with  about  80  percent  of  the  total  market.  National  Oats  Company,  the 
only  "competitive  small  specialized  firm  in  the  industry,  is  second  with  about 
10  percent.  The  lack  of  competitive  power  for  independent  price  determination  is 
obvious. 

In  oat  flour  the  picture  was  different  in  19.".".  National  Oats  had  the  major 
share  of  the  business  with  about  four  times  the  volume  of  Quaker  Oats.  Accord- 
ing to  the  Federal  Trade  Commission  Hearing  Examiner,  he  found  that  Quaker 
made  several  sales  to  Gerber  at  unreasonably  low^  prices  during  the  l'.i."7 
and  1958.  These  are  in  addition  to  several  "mistakes"  when  the  bids  were  so  low 
that  they  barely  covered  production  costs,  whicli  did  not  include  selling  and 
administration  costs.  Such  low  bidding  by  a  company  with  the  market  position 
and  financial  power  as  Quaker  sets  the  price  each  time  Quaker  chooses  to  do 
so.  Such  activity  gave  Quaker  the  major  share  of  the  oat  flour  business  in 
1957  thus  fixing  the  price  for  the  major  share  of  the  business  during  the  period. 

Therefore,  we  must  stand  that  Quaker  is  "fixing  the  price."  The  fact  that  the 
Commission  dismissed  the  case,  even  overruling  its  own  hearing  examiner, 
we  must  conclude  that  the  Commission  is  endorsing  Quaker  to  continue  snch 
practices. 

We  recognize  that  you  wrote  the  decision  on  behalf  of  the  Commission.  Your 
decision  becomes  the  law  for  the  Commission  as  a  guide  for  further  Sec.  5 
and  Robinson-Patman  cases.  The  Commissioners  are  equally  responsilde  for 
the  dismissal  but  the  prime  responsibility  in  *he  law  written  in  the  individnaT 
writing  the  decision.  In  our  judgment  your  decision  overruling  the  hearins:  exam- 
iner indicates  a  complete  refusal  on  your  part  to  recognize  and  accept  the  facts 
in  tliis  case  or  a  refusal  on  your  part  to  weigh  the  evidence  fairly. 
Sincerely, 

James  G.  Patton. 
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APPENDIX  G— FINAL  ORDERS  IN  CONTESTED  CASES,  FROM  MAR.  1,  1961,  TO  PRESENT 


Name 


Docket  No.    Section 


Thomasville  Chair  Co 

Haines  City  Citrus  Growers  Association,  Inc.. 

Giant  Food  Sliopping  Center,  Inc.,  et  a! 

Shulton,  I  no 

Yakima  Fruit  &  Cold  Storage  Co 

Sunshine  Biscuits,  Inc 

Bill  The  Distributor,  et  al 

Chenway  Corp _. 

Eidson  Produce  Co.,  et  al 

Automotive  Jobbers,  Inc.,  et  al 

Mueller  Co 

Shreveport  Macaroni  Manufacturing  Co.  Inc.. 

Vanity  Fair  Paper  Mills,  Inc. 

The  Quaker  Oats  Co 

Tri-Valley  Packing  Association... 

Do 

National  Retailer-Owned  Grocers,  inc.. 

R.  H.  Macy  &  Co.,  Inc 

American  Oil  Co 

Exchange  Distributing  Co 

Nu  Arc  Co.,  Inc 

Wolverine  Supply  &  Manufacturing  Co 

Emenee  Industries,  Inc 

American  Machine  &  Foundry  Co 

Transogram  Co.,  Inc 

Ideal  Toy  Corp 

Knickerbocker  Toy  Co.,  Inc 

Remco  Industries,  Inc 

Revel  I,  Inc 

Kohner  Bros.,  Inc 

Mattel,  Inc .-. 

The  Porter  Chemical  Co 

Fisher-Price  Toys,  Inc 

Wen-Wac  Corp.. 

The  Hubley  Manufacturing  Co 

Milton  Bradley  Co 

Hassenfeld  Bros.,  Inc 

J.  A.  Folger  &  Co 

Halsam  Products  Co 

The  Borden  Co 

Forster  Manufacturing  Co.,  Inc.,  et  al 

Foremost  Dairies,  Inc 

Fred  Meyer,  Inc.,  et  al 

All-luminum  Products,  Inc.,  et  al. 

Joseph  A.  Kaplan  &  Sons,  Inc 

National  Parts  Warehouse,  et  al 

Royal  Crown  Cola  Co 

United  Biscuit  Co.  of  America 

Cabin  Crafts  Inc.. -. 

Callaway  Mills  Co.,  et  al 

Philadelphia  Carpet  Co.,  et  al. 

The  Borden  Co 

Individualized  Catalogues,  Inc.,  etal 

ATD  Catalogs,  Inc.,  etal 

Billy  &  Ruth  Promotion,  Inc.,  et  al 

Santa's  Playthings,  Inc.,  et  al 

Purolator  Products,  Inc 

Pacific  Molasses  Co.,  et  al 

The  Universal-Rundle  Corp 

Flotill  Products,  Inc..  et  al 

Monroe  Auto  Equipment  Co 

The  Dayton  Rubber  Co 

Garrett-Holmes  &  Co.,  Inc 

Ace  Books,  Inc.,  et  al 

The  Lovable  Co.,  etal 

Tri-Valley  Packing  Association. 

Do 

National  Dairy  Products  Corp 

Knoll  Associates,  Inc 

Rabiner  &  Jontow,  Inc 

Surprise  Brassiere  Co.,  Inc.,  etal .- 

National  Dairy  Products  Corp.,  et  al 

Best  &  Co.,  Inc --- 

Gladstone- Arcuni.  Inc 

Viviano  Macaroni  Co 


7273    2(c). 

7144    2(c). 

6459    5  mducmg  2(d). 

7721     2(d). 

7718  2(d). 
7708  2(a). 
7379  2(c). 
7815  2(a). 
8064  2(c). 
7590  2(f). 
7514    (2a). 

7719  2(d). 

7720  2(d). 
8119  2(d). 
7225  2(a). 
7496  2(d). 
7121  2(c). 

7869  5  inducing  2(d). 

8183  2(a). 

8061  2(c). 

7848  2(d). 

7972  2(d). 

7974  2(d). 

7S77  2(d). 

7978  2(d). 

7979  2(d). 
8101  2(d). 
8103  2(d). 
8224  2(d). 

8226  2(d). 

8227  2(d). 

8228  2(d). 
8243  2(d). 
8245  2(d). 
8254  2(d). 
8256  2(d). 

8258  2(d). 
8094  2(d). 
8230  2(d). 
7129  2(a). 
7207  2(a). 
7475  2(a). 

7492  2(f),  5  inducing  2(d). 

8485  2(d). 

7813  2(a)(d)(e). 

8039  2(f). 

8295  2(d). 

7817  2(a). 

7639  2(a). 

7634  2(a). 

7635  2(a). 
7474  2(a). 

7971  5  inducing  2(d). 
8100  5  inducing  2(d). 
8240  5  i;iducmg2(d). 

8259  5  inducing  2(d). 
8850  2(a). 

7462  2(a). 

8070  2(a). 

7226  2(c)(d). 

8543  2(a). 

7604  2(a),  5  inducing  2(d). 

8564  2(c). 

8557  2(d). 

8620  2(d). 

7225  2(a)  (d). 

7496  2(a)  (d). 

7018  2(a) (d). 

8549  2(a). 

8629  2(d). 

8584  2(d). 

8548  2(a). 

8669  5  inducing  2(d). 

8664  2(d). 

8656  2(a)(d)(e). 
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APPENDIX  H— ROBINSON-PATMAN  COMPLAINTS  FROM  MAR.  1,  1961,  TO  PRESENT  (1969) 


Title 


Docket 

No.    Section  of  act 


Product 


Martal  Paper  Mills,  Inc 

Robilio  &  Cuneo,  etal.. 

Royal  Crown  Cola  Co 

TheC.F.  SauerCo.... 

Usen  Canning  Co 

Kimbriel  &  Co.  Inc... .  .. 

Pittsburgh  Plate  Glass  Co 

Holton  Press,  Inc.. _ 

Crosset  &  Dunlap,  Inc.  etal. _ 

Holt,  Rineland  and  Winston,  Inc 

Hatfield  Fruit  Co.  Inc 

Pride  O'Texas  Citrus  Association,  Inc 

Eastern  Marketing  Service,  et  al 

Sergeant  &  Nicholoy,  Inc.  et  al 

T.  W.  Holt&  Co.,  Inc _. 

Comptone  Co 

Central  Arkansas  Milk  Producers  Association  Inc.,  et  al. 

United  Farmers  of  New  England,  Inc.,  etal 

Star  Fruit  Co 

American  Stratigraphic  Co.,  etal 

The  Reg i na  Cor p 

Dixie-Central  Produce  Co.,  Inc.,  etal 

All-luminum  Products,  Inc.,  etal. 

General  Electric  Co 

Chesebrough-Pond's,  Inc.. 

Union  Carbide  Corp ._ 

Becton,  Dickinson  &  Co 

Warner-Lambert  Pharmaceutical  Co 

Julius  Schmid,  Inc _ 

The  Mennen  Co 

Eversharp,  Inc _ 

Sterling  Drug,  Inc 

Corn  Products  Co 

White  Laboratories,  Inc 

Sylvania  Electric  Products,  Inc.. 

Chemway  Corp 

The  d-Con  Co.,  Inc 

Hazel  Bishop,  Inc.. 

Philip  Morris  Inc - 

Lehn  &  Fink  Products  Corp 

B.  T.  Babbitt,  Inc. _-_ 

Youngs  Rubber  Corp-.. - --- 

Atlantic  Products  Corp.  etal 

Tung-Sol  Electric,  Inc.  et  al 

HMH  Publishing  Co - 

Shell  Oil  Co 

Monroe  Auto  Equipment  Co - -. 

Humble  Oil  &  Refining  Co... 

National  Dairy  Products  Corp.,  Kraft  Foods  Division 

Knoll  Associates,  Inc.. 

Ace  Books,  Inc -- 

Garrett-Holmes  &  Co.  Inc __ 

Surprise  Brassiere  Co.,  Inc.  etal 

William  H.  Rorer,  Inc - 

The  Lovable  Co.,  etal.. - 

Brandord  Co. ,  I  nc ■ 

Brownie  Knitting  Mills,  Inc 

Rabiner  &  Jontow,  Inc.. 

Nancy  Greer,  Inc... -- 

House  of  Lord's,  Inc.. 

Barclay  Knitwear  Co.,  Inc -. 

Boepple  Sportswear  Mills,  Inc 

Clairol  Inc --- 

Associated  Merchandising  Corp.,  et  al 

Beatrice  Foods  Co.,  The  Kroger  Co.,  Inc 

Gladstone- Arcuni,  Inc -- 

Vimco  Macaroni  Products  Co 

Best  &  Co.. - --- --- 

Suburban  Propane  Gas  Corp - 

Jens  Risom  Design,  Inc.,  et  al - 

Directional  Contract  Furniture  Corp - 

Colon ia I  Sto res,  I  nc -  -  - 

Korell  Corp - - 

Food  Fair  Stores,  Inc.,  etal 

H.  C.  Bohack  Co.,  etal 

Jewel  Cos.,  Inc.,  etal --- --- 

Borman  Food  Stores,  Inc.,  etal - 

First  National  Stores,  Inc.,  etal 

United  Fruit  Co.,  etal - --- 


8293 
8294 
8295 
8312 
8313 
8317 
8326 

8342 

8343 

8344 

8357 

8359 

8360 

8364 

8371 

8337 

8391 

8406 

8408 

8117 

8421 

8475 

8485 

8487 

8491 

8492 

8493 

8494 

8495 

8495 

8497 

8498 

8499 

8500 

8501 

8502 

8503 

8504 

8505 

8506 

8507 

8508  . 

8513  . 

8514 

8516 

8537 

8543  . 

8544  . 

8548  . 

8549  . 
8557 
8564 
8584 

8599 

8620 

8625  . 
8625  . 

8629  . 

8630  . 

8631  . 

8632  . 

8633  . 
8647  . 
8651 
8663 
8664 
8666 
8669 

8672 

8740 
8741 
8768 


Sec.  2(d) Food  store  items. 

do Do. 

do Do. 

do.. Do. 

do Do. 

Sec.  2(c) _.  Citrus  fruit. 

Sec.  2(e) Automotive  replacement  safety 

glass. 

Sec. 2(d) Books. 

do. Do. 

do._ Do. 

Sec.  2(c) Citrus  fruits. 

do... __  Do. 

do Do. 

do Foods  and  groceries. 

Sec.  2(d) Food  store  items. 

do Sunglasses. 

Sec.  2(a)__ Raw  milk. 

Sec.  2(a)(d) Milk. 

Sec.  2(c)_ Citrus  fruit. 

Sec.  2(a) Sample  logs. 

Sec.  2(d)... Vacuum  cleaners. 

Sec.  2(c) Citrus  fruit. 

Sec.  2(d) Aluminum  furniture. 

Sec.  2(d),  count  l_.  Electrical  appliances. 
Sec.  2(d) Drugs  and  drug  sundries. 


.do. 

...do 

...do 

...do 

...do 

...do 

...do 

._.do 

...do 

...do 

...do. 

...do 

...do 

...do 

...do. 

...do... 

...do. 

.do 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Luggage,  golf  bags. 


Sec.  2(a) Electronic  products. 

Sec.  2(d) Publications. 

Sec.  2(a) Gasoline. 

do Automotive  parts. 

do Gasoline. 

do Preserves,  jellies. 

do Contemporary  furniture. 

Sec.  2(d) Publications. 

Sec.  2(c)_.. Citrus  fruit 

Sec.  2(d)  Brassieres,  girdles,  panties, 

corselettes. 
Sec.  2(a)_. Prescription  and  nonprescription 

pharmaceuticals. 
Sec.  2  (d) Brassieres,  girdles,  panties,  and 

garter  belts, 
do Wearing  apparel. 


and 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


8777 
8786 
8787 
8788 
8789 
8790 
8795 


do. 

do. 

do. 

do 

do 

do 

do Miss  Clairol  creme  formula. 

Sec.  2(f) Department  store  merchandise. 

Sees.  2(a)(f) Fluid  milk. 

Sec.  2(d) Daytime  dresses. 

Sees.  2(a)(d)(e)...  Macaroni  products. 

Sec.  5  inducing  Wearing  apparel. 

Sec.  2(d). 

Sec.  2(f). _. Liquefied  petroleum  gas,  pro- 
pane gas. 

Sec. 2(a).. Furniture. 

do Furniture. 

Sec.  5  inducing  Food  and  grocery  store  products. 

Sec.  2(d). 

Sec.  2(d) Wearing  apparel. 

Sec.  2(c).. Food  products. 

do Do. 

do. Do. 

do Do. 

...do Do. 

Sees.  2(a)(f) Bananas. 
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Appendix  I 

HOME  STATES  OF  LAW  CLEEKS  AND  ATTORNEYS  APPOINTED  TO  STAFF  OF  FEDERAL  TRADE 
COMMISSION,   JULT    1,    1966,   TO   JUNE   30,    1969 

Alabama 2  Montana    1 

Alaska   0  Nebraska 2 

Arizona    0  Nevada 0 

Arkansas 3  New    Hampshire 0 

California   8  New    Jersey 4 

Colorado    5  New  Mexico 2 

Connecticut 3  New  York 29 

'Delaware    0  North    Carolina 3 

District  of  Columbia 7  North    Dakota 0 

Florida 4  Ohio    15 

Georgia    5  Oklahoma    6 

Hawaii    0  Oregon  0 

Idaho    0  Pennsylvania    4 

Illinois 6  Rhode  Island 1 

Indiana    5  South    Carolina 1 

Iowa  2  South    Dakota 0 

Kansas 2  Tennessee    13 

Kentucky    6  Texas  7 

Louisiana    8  Utah 0 

Maine 0  Vermont 0 

Maryland    19  Virginia  18 

Massachusetts    3  Washington    2 

Michigan  4  West  Virginia 1 

Minnesota   2  Wisconsin   1 

Mississippi    1  Wyoming 0 

Missouri    5 

Mr.  HuNGATE.  Does  that  conclude  your  statement  at  this  point  ? 

Mr.  McDonald.  That  concludes  my  statement  at  this  point,  yes. 

Mr.  HuNGATE.  Mr.  Smith  ? 

(No  response.) 

Mr.  HuNGATE.  Mr.  Horton  ? 

Mr.  HoRTON.  No  questions.  I  just  want  to  thank  the  witness  for 
coming  and  giving  us  the  benefit  of  his  information  and  advice. 

Mr.  HuNGATE.  Mr.  Potvin  ? 

Mr.  PoTvnsr.  Mr.  McDonald,  I  think,  in  a  sense,  your  rather  veiled 
references  to  the  nature  of  the  continuing  dissents  by  a  particular 
Commissioner  are  somewhat  resolved  by  your  attachments.  Nonethe- 
less, for  the  record,  w^ould  you  please  identify  the  Commissioner  ? 

Mr.  McDonald.  That  is  Commissioner  Elman.  I  would  like  to 
emphasize  the  pomt  to  counsel  that  I  met  him  the  other  day  and  spent 
an  hour  with  him.  He  is  a  fine,  affable  gentleman.  He  is  quite  sincere 
in  his  point  of  view  about  the  Kobinson-Patman  Act.  As  far  as  I  have 
been  able  to  ascertain  from  reading  some  of  the  opinions,  he  does 
not  believe  in  it.  Perhaps  I  am  wrong  on  that.  But  this  is,  I  reem- 
phasize,  in  no  way  personal  at  all. 

But  i  am  in  agreement  with  a  statement  reported  to  have  been  made 
a  few  days  ago  at  this  hearing  by  a  previous  Chairman  of  the  Com- 
mission :  \i  an  enforcement  officer  does  not  believe  in  the  law  that  he 
has  agreed  to  administer,  he  should  not  continue  his  activities  in  that 
appointment.  I  find  that  somewhat  of  a  contradiction.  I  believe  the 
Commissioners  take  an  oath  of  office  to  enforce  the  laws  of  the  United 
States,  and  while  I  quite  agree  that  in  thousands  of  instances,  judges, 
enforcement  officers,  and  other  have  disagreed,  there  have  been  many 
5-to-4:  decisions,  but  we,  over  a  period  of  time,  in  analyzing  the  decisions 
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222 

of  a  particular  individual,  are  able  to  make  a  pretty  accurate  assess- 
ment of  his  philosophy. 

Mr.  PoT^aN.  Mr.  McDonald,  during  the  last  few  days,  we  have  had 
some  ratlier  learned  gentlemen  here — Professor  Stigler ;  we  have  had 
a  young  law  professor,  former  Commissioner  Elman's  law  clerk  or 
whatever  the  appropriate  phrase  is,  Richard  Posner;  a  young  Colmn- 
bia  hiw  professor  from  the  Neal  report  panel,  William  K.  Jones; 
and,  of  course,  Dean  Neal  himself.  These  gentlemen,  in  a  very  artic- 
ulate manner,  espoused  the  thought  that  price  discriminations,  as 
long  as  they  were  sporadic  rather  than  a  prolonged  pattern,  were 
procompetitive  and  evinced  the  most  substantial  doubts  that  a  price 
discrimination  could  ever  be  anticompetitive. 

Now,  you  have  pointed  out  this  bread  situation  in  the  State  of 
Washington,  which  you  have  described,  I  am  sure  correctly,  as  having 
cost  consumers  many  millions  of  dollars.  Do  you  have  knowledge  of 
how  these  bakers  got  such  a  lock  on  that  market,  the  type  of  tactics 
they  used,  and  could  you  briefly  describe  it  ? 

Mr.  McDonald.  Well,  this  was  a  pricefixing  conspiracy  which,  of 
course,  had  to  involve  the  principal  retail  distributor  as  well  as  the 
manufacturer.  It  happened  to  be  Safeway  Stores. 

Mr.  PoTviN.  Yes,  sir,  but  going  back  a  bit  in  the  State  of  Washing- 
ton, there  were,  one  su])poses,  a  multi])licity  of  bakers,  with  probably 
fairly  diffuse  market  shares.  No  one  had  really  the  kind  of  economic 
muscle  it  takes  to  make  a  pricefixing  conspiracy  work.  Have  you  any 
analyses  of  how  these  many,  many  small  bakers  over  time  were 
transformed  into  a  relatively  small  number  of  relatively  large 
establishments  ? 

Mr.  McDonald.  Well,  I  have  no  information  as  to  background  in 
this  case.  Now,  I  do  know  that  price  wars  are  a  prelude  in  many  in- 
stances to  domination  by  one  or  several  firms.  As  you  can  readily  un- 
derstand, I  had  limited  time.  I  have  read  a  great  many  decisions  in 
the  last  week.  I  used,  in  analyzing  this  case,  a  study  which  the  Federal 
Trade  Commission  subsequently  made  of  the  bakery  industry.  That 
case  is  outlined  there.  I  read  that,  of  course,  in  prepariiig  facts  that 
I  have  put  in  my  statement.  But  they  did  not,  in  this  discussion,  go 
back  into  what  happened  before. 

They  went  in  there  in  1960  and  they  discovered  that  this  conspiracy 
had  existed,  they  felt,  for  about  3  years.  Now,  we  know  that  50  years 
ago  there  were  thousands  of  bakeries  throughout  the  United  States, 
thousands  of  dairies  and  so  on,  and  we  know  that  it  is  typical  for  a 
large  national  corporation  to  go  into  the  area — I  have  described  two 
instances  of  the  way  the  large  national  corporations  work  to  get  con- 
trol of  the  market. 

Now,  let  me  say  that,  let  me  emphasize  this  point,  members  of  the 
committee:  There  is  no  law,  nor  should  there  be,  against  price  dis- 
crimination. There  is  no  law  against  a  farmer  selling  something  he  has 
at  a  lower  price  as  compared  to  a  previous  sale  at  a  higher  price.  It  is 
done  all  the  time.  This  is  free  enterprise.  But  the  existing  law  does 
illegalize  price  discriminations  which  destroy  competition. 

Mr.  Po-niN.  I  take  it  thereby  that  you  would  agree  there  is  cer- 
tainly no  objection  to  a  promotion,  say  if  a  national  marketer  who 
wants  to  go  into  a  market,  a  new  geographic  market,  for  a  relatively 
brief  period  of  time  has  some  sort  of  lower  prices. 
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Mr.  McDonald.  Judge  Holder  so  held  in  the  National  Dairies  case. 

Mr.  PoTviN.  The  real  question,  then,  is  when  does  a  promotion  be- 
come a  practice? 

Mr.  McDonald.  That  is  correct.  The  judge  felt  in  this  case  that  since 
the  price  was  cut  50  percent,  and  I  think  in  some  instances  the  dis- 
tributors got  these  fruit  spreads  or  whatever  they  were  for  nothing^ 
would  just  put  them  in  their  stores  to  drive  out  the  local  manu- 
facturers and  distributors. 

Mr.  PoTv^iN.  Let  me  ask  what  I  regard  as  the  kej^  question  here, 
Mr.  McDonald.  I  tliink  that  these  were  very  capable  witnesses  the 
last  2  days  and  I  had  the  impression  that  what  they  were  saying- 
was  received  with  great  attention  by  the  members  of  the  subcommittee. 
With  rather  telling  effect,  they  would  repeatedly,  in  Aarious  phrases, 
ask  this  question:  Well,  now,  why  would  a  large  supplier  give  a  price 
discrimination?  "\Miat  motivation  would  there  be  unless  it  was  re- 
flective of  the  underlying  economics  of  the  situation? 

As  an  example,  some  customers,  perhaps,  are  just  cheaper  to  deal 
with  because  of  the  way  in  which  they  warehouse  or  something  of 
that  nature.  So  this  seems  to  be  the  central  issue.  What  economic 
motivation  might  there  be  to  discriminate?  What  would  you  answer 
to  that? 

Mr.  McDonald.  Well,  supposing  the  milk  distributor  o:*  distributor 
of  anything  else  were  dealing  with  A.  &  P.,  the  largest  retail  chain 
in  the  United  States,  which  is  buying  half  of  what  it  had  to  sell.  xAnd 
A.  &  P.  says,  "Unless  you  give  us  10  percent  discount,  we  are  going  to 
deal  with  somebody  else,  we  arc  going  to  put  in  our  own  bakery  or  we 
are  going  to  put  in  our  own  dairy;  anyway,  we  are  not  going  to  deal 
with  you."  So  here  is  a  large  discount  which  is  not  available  to  other 
firms  which  the  supplier  deals  with,  and  nine  times  out  of  10,  tlie  sup- 
plier will,  as  is  proved  prior  to  1936,  will  give  in  and  he  will  say, 
"Why,  of  course  you  can  have  the  discount,"  which  may  be  10  percent 
or  30  percent  or  higher. 

Mr.  PoTviN.  You  have  described  this  in  terms  of  the  classic  type 
of  secondary  injury  situation  in  which  a  large  buyer  applies  pressure. 
May  I  ask  you  this  in  terms  of  primary  injury  and  primary  or  su])- 
plier  activity :  Would  you  think  that  another  answer  might  be,  as  in 
the  fruit  spread  case  you  cited,  that  discriminations  are  given  to  buy 
that  market  and  make  it  yours  exclusively  in  the  hope  that,  once  you 
gain  control,  you  can  go  back  up  on  prices  and  have  all  or  substantial- 
ly all  of  the  volume  and  thereby  be  more  than  reimbursed  ? 

INIr.  McDonald.  It  seems  to  me  it  is  obvious  that  you  do  not  go 
into  a  market,  even  a  large  corporation  like  National  Dairies,  and 
throw  a  million  and  a  half  dollars  down  the  drain  just  for  nothing. 

Mr.  PoTViN.  You  would  agree  that  they  should  not  operate  as  an 
eleemosynary  institution,  of  course? 

Mr.  McDonald.  I  agree.  There  are  many  instances  of  this.  I  recall 
one,  a  Justice  case,  I  believe.  Safeway  Stores  lost  about  $6  million  in 
6  weeks  in  one  of  the  large  cities  in  Texas  some  years  ago.  They  were 
found  guilty  of  attempting  to  monopolize  the  market. 

Mr.  PoTviN.  In  the  course  of  your  studies,  have  you  made  an  anal- 
ysis of  the  overall  impact  on  consumers,  bearing  in  mind  that  in  the 
short  run  during  the,  as  you  put  it,  price  war,  dumping — call  it  what 
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you  will — there  are,  to  be  sure,  savings  to  consumers?  That  cannot  be 
denied.  But  taking  into  effect  any  aftermath  if  the  operation  is  suc- 
cessful and  the  insurgent  supplier  does  indeed  gain  control,  either 
individually  or  with  his  fellow  potential  oligopolists  here,  control  of 
that  market,  what  in  effect  is  the  longrun  impact  on  the  consumer? 

Mr.  McDonald.  In  the  long  run,  I  think  it  is  higher  prices  to  the 
consumer.  I  call  the  committee's  attention  to  a  study  made  by  the 
Federal  Trade  Connnission — I  think  it  was  1966 — on  bread  and^nilk 
prices  in  various  cities  throughout  the  United  States.  During  that 
period,  bread  and  milk  firms  increased  their  prices  drastically. 

Now,  what  set  off  this  tremendous  increase  in  consumer 

Mr.  PoTviN.  Pardon  me,  Mr.  McDonald.  A  moment  ago — I  want  to 
be  sure  I  miderstood  you  correctly.  I  asked  what  the  longrun  impact 
on  prices  would  be  if  these  people  came  in  and  price-warred,  took  over 
control  and  controlled  a  market  individually,  esj^ecially  among  the 
smaller  firms.  Did  I  understand  you  correctly  to  say  that  that  would 
result  m  higher  prices  to  the  consumer  ? 

Mr.  McDonald,  Yes.  But  coimsel  will  understand,  if  I  may  continue 
ior  a  moment 

Mr.  PoTViN.  I  am  sorry. 

Mr.  McDonald.  The  Commission  found  in  this  study  that  in  those 
areas  where  a  few  firms  dominated  the  market,  the  price  increases 
were  very  great.  For  example,  in  Baltimore,  as  I  recall,  milk— milk 
or  bread,  I  forget  which — was  increased  5  cents  a  unit.  Now,  in  cities 
where  you  had  competition — this  could  readily  be  obtained,  this  in- 
formation— but  looking  at  this  study,  you  find  that  the  price  increases 
maybe  were  only  1  cent. 

Wliat  set  off  this  thing  was  that  the  Secretary  of  Agriculture  in- 
creased the  price  to  farmers.  This  was  our  interest,  of  course,  and  he 
increased  the  support  price  on  100  pounds  of  milk  by  a  dollar,  which 
amounts  to  about  a  penny  a  quart.  And  there  was,  of  course,  increase 
on  wheat  involved  and  commodities  or  materials  that  go  into  a  loaf 
of  bread,  and  bread  companies  and  the  milk  companies  used  that  as 
an  excuse  to  raise  the  prices. 

Now,  I  think  you  will  find,  if  you  look  in  these  cities  like  New  York, 
like  Philadelphia,  where  you  have  had  National  Dairies  and  several 
other  firms  come  in  after  severe  price  wars,  many  examples  could  be 
given  in  various  cities,  various  commodities  throughout  the  United 
States,  that  once  the  price  war  is  over,  prices  go  up. 

Now,  we  have  had  a  fairly  good  situation  here  in  Washington,  D.C., 
even  though  five  or  six  retailers  control  the  market  here.  But  this  very 
same — in  regard  to  milk,  I  am  saying  now.  But  tliis  same  corporation, 
National  Dairies,  attempted  to  invade  this  market  here  several  years 
ago.  They  brought  in  large  quantities  of  milk  from  Philadelphia  and 
began  cutting  prices.  Now,  in  Philadelphia,  they  were  charging  high 
prices  and  in  New  York  and  other  areas.  But  they  came  into  Washing- 
ton, D.C.,  into  Montgomery  Comity,  and  dumped  large  amounts  of 
milk.  They  sent  letters  to  every  member  of  the  milk  cooperative,  these 
farmers  who  were  producing  milk  for  the  area  got  letters  from  Na- 
tional Dairies,  saying :  "Do  not  deal  with  your  cooperative,  deal  with 
us ;  we  will  give  you  a  better  deal." 

Well,  the  farmers  did  not  go  for  that.  But  National  Dairies  might 
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have  been  successful  and  you  would  have  been  paying  more  for  milk 
today — certainly  then,  after  the  attempt — had  they  been  successful. 
Unfortunately,  they  made  the  mistake  of  bringing  in  bad  milk.  They 
were  not  very  careful  there.  Congressmen  who  live  in  this  area  are 
sensitive  to  bad  milk,  because  they  have  children  who  drink  the  milk 
and  several  years  ago  a  Congressman's  child  died  because  of  poisonous 
milk,  as  I  recall.  So  there  were  newspaper  headlines  and  it  came  out  in 
the  open  and  National  Dairies  then  got  out.  It  retreated  back  to  these 
markets  that  they  already  controlled. 

Mr.  PoT\^x.  In  the  long  run,  then,  you  say  prices  come  up.  What  I 
am  asking  is,  during  the  price  war,  consumers  save;  after  the  price 
war  is  over,  you  say  prices  go  up.  So  in  the  long  run,  what's  the  over- 
all impact  on  the  consumer  ? 

Mr.  McDonald.  The  cost  is  billions  of  dollars  which  the  consumer 
pays  in  unnecessarily  high  prices  because  of  the  lack  of  competition. 
This  was  proved  in  the  National  Tea  case,  where  it  involved  a  number 
of  cities.  National  Tea  was  subsidizing  in  certain  cities,  selling  at  a 
loss,  where  in  other  cities  where  they  had  stores  their  prices  were  un- 
duly high. 

Mr.  HuxGATE.  Have  not  there  been  examples  of  this — it  seems  to 
me — selective  price  favoritism  on  a  regional  basis,  perhaps  in  the  beer 
industry,  too  ? 

Mr.  McDonald.  I  do  not  know  anything  about  the  beer  industry, 
I  am  sorry. 

;Mr.  HuNGATE.  I  know  more  about  milk,  of  course. 

]Mr.  Oden.  Mr.  McDonald,  for  the  last  2  days,  we  have  heard  testi- 
mony that,  in  attempting  to  gain  monopolistic  or  oligopolistic  power 
by  a  large  concentrated  industry,  the  normal  method  to  gain  this  power 
is  by  merger  and  price  fixing.  We  have  had  statements  that  price 
discrimination  is  only  used  in  rare  and  exceptional  instances  to  gain 
this  type  of  power.  In  your  experience,  do  you  find  this  statement  to  be 
true  ? 

Mr.  McDonald.  That  price  discrimination  is  used  to  gain  market 
control  or  monopolistic  control  ?  Oh,  yes. 

Mr.  Oden.  No,  this  subcommittee  has  been  told  that  only  in  rare  and 
exceptional  cases  has  price  discrimination  been  used  to  gain  monop- 
olistic control.  We  have  been  told  that  almost  100  percent  of  the  time 
the  method  used  to  gain  this  type  of  economic  power  is  by  merger  and 
price  fixing  and  that  price  discrimination  is  rarely,  if  ever,  used  to 
gain  this  type  of  monopolistic  power.  I  wonder  if  you  have  found  that 
to  be  true. 

Mr.  McDonald.  The  only  way  a  company  or  an  oligopoly,  several 
companies,  can  arrive  at  a  situation  where  they  can  control  the  prices, 
fix  the  prices,  is  by  controlling  the  market.  History  tells  us  that,  every 
instance  I  know  about,  they  started  with  elimination  of  competitors 
by  price  differentials,  price  discrimination.  Sometimes  there  are  other 
methods  used. 

I  recall  a  basic  point  case.  A  manufacturer  in  North  Dakota  or 
South  Dakota  cut  his  price  and  the  group  said,  "Well,  you  are  supposed 
to  charge  so  much  for  your  cement."  He  said,  "No,  I  am  going  to  sell  it 
tothese'farmers  for  what  I  think  is  a  fair  price."  So  they  cut  the  area 
price  50  percent  so  that  he  was  going  into  bankruptcy  and  he  came 
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back  on  his  knees  and  agreed  that  he  would  come  back  up  to  the  price 
which  the  group  said  must  be  charged. 

Mr.  Oden.  In  other  words,  you  are  saying  tliat  rather  than  price 
discrimination  being  an  exception,  used  only  in  exceptional  cases  to 
monopolize,  you  find  that  it  is  used  to  quite  a  large  extent  ? 

Mr.  McDonald.  I  think  in  almost  every  instance,  except  where  you 
have  acquisitions  with  the  stroke  of  a  pen  or  the  purchase  of  large 
amounts  of  stock,  you  caimot  have  a  monopoly.  Of  course,  one  com- 
pany comes  in  and  buys  out  the  other  companies.  But  the  usual  way 
they  do  it  is  by  price  discrimination,  by  cutting  the  price,  getting  con- 
trol, they  go  into  bankruptcy — and  let  me  emphasize  again  that  that 
is  perfectly  good  American  free  enterprise  for  anybody  to  sell  at  as 
low  prices  as  he  can,  based  on  efficiency. 

Mr.  Hfxoate.  Mr.  McDonald,  I  think  this  is  one  of  the  points  that 
the  witnesses  alluded  to  in  the  past  2  days.  Some  of  them  have  made 
the  point  that  most  of  these  oligopolistic  or  monopolistic  situations 
occur,  they  said,  more  through  merger  than  through  breaking  com- 
petition. Would  you  tliink  that  is  correct  or  would  you  think  there 
are  such  things  as  forced  mergers^  What  would  be  your  comment  on 
this? 

Mr.  INIcDoNALD.  Well,  I  think  mergers  are  used  now  more  than  ever 
before.  It  may  not  be  that  the  purpose  of  the  merger  is  to  gain  con- 
trol of  tlie  market.  There  are  other  motives.  Most  mergers  are  prob- 
ably perfectly  legal,  many  of  them — at  least,  under  the  antitrust  laws. 
But  we  have  had  now  in  this  country  the  greatest  wave  of  mergers 
in  history.  One  reason  why,  I  tliink,  these  companies  have  resorted 
to  this  ]3ractice  is  that  they  cannot  be  reached — it  is  very  difficult  for 
me,  at  least,  to  interpret  the  antitrust  laws  to  say  that  a  particular 
mei'ger  is  illegal,  a  conglomerate  merger,  I  mean  to  say.  Because  it 
has  been  pointed  out  in  these  phony  studies  I  have  referred  to  that 
a  merger  you  see  in  one  line — for  example,  Gates  Rubber  Co.  has 
extended  in  several  directions — one  is  farm  machinery,  one  is  in  agri- 
cuhnre.  You  could  not  say  that  buying  out  J.  I.  Case — I  think  they 
did  it  for  tax  purposes,  because  the  loss  of  the  company,  you  know, 
could  be  subtracted,  the  taxes,  from  their  income  tax  returns.  But 
you  could  not  say  that  Gates  Rubber  was  promoting  a  monopoly  in 
the  purchase  of  this  firm. 

Or  the  fact  that  a  great  corporation  that  produces  cliickens  over 
here  in  Maryland,  one  of  the  biggest  in  tlio  United  States,  which,  for 
some  reason,  does  not  '"ome  to  my  mind,  it  is  so  well  known ;  they 
are  in  the  chicken  lousiness.  Well,  farmers  are  interested  in  that  be- 
cause this  corporation's  net  income,  many,  many  millions  of  dollars, 
goes  into  the  chicken  business  and  has  little  interest  in  whetlier  tliis 
business  makes  a  profit  or  not.  It  has  an  integrated  business,  an  in- 
terest in  feed,  and  so  on. 

So  our  interest  in  the  conglomerate  movement  is  not  only  anti- 
trust, but  the  fact  that  it  affects  these  individual  farmers  who  must 
get  a  fair  price  for  their  products  if  tliey  stay  in  lar^iness. 

i^ut  what  the  effect,  if  I  could  just  continue  for  a  second  or  two,  the 
ultimate  effect  of  the  conglomerate  movement  is  that  you  can  offset 
losses  in  one  company,  one  kind  of  activity  by  profits  in  another,  and 
if   vou  have   100 — this  particular  com]:)any  whose  name  I   cannot 
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think  of,  they  are  interested  in  over  a  hundred  different  things,  un- 
related to  each  other.  If  it  loses  in  one,  it  makes  it  up  in  the  other. 
It  gives  it  great  economic  power  throughout  the  country. 

Mr.  HuNGATE.  Now,  you  mentioned  problems  or  violations  in  in- 
dustries such  as  bakeries,  the  bread  business,  the  dairy  business.  The 
witnesses  that  were  here  seemed  to  indicate  that  if  you  drove  some- 
one out  of  the  dairy  business  through  low-priced  competition  or  out 
of  the  bakery,  bread  business,  that  this  was  a  healthy  thing,  that  the 
chief  goal  is  the  lowest  prices  to  the  consumer,  and  that,  after  all, 
other  people  could  reenter  this  field.  If  you  started  overpricing,  if 
you  ran  your  competitor  out  of  the  dairy  business  or  bread  businass 
and  then  raised  your  prices  up  again,  my  goodness,  someone  else  would 
simply  reenter  the  field  and  compete  with  you.  Do  you  have  any  experi- 
ence or  comment  along  that  line? 

Mr.  McDonald.  The  end  result,  as  we  have  indicated  in  discussion 
with  counsel,  is  one  or  more,  usually  several,  companies  control  the 
market  and  it  is  virtually  impossible  for  a  small  operator  to  enter. 

Mr.  HuxGATE.  In  other  words,  what  would  be  your  minimum  cap- 
italization? You  mentioned  this  Columbia,  Mo.,  situation.  That  is  a 
city  of  what,  30,000  ? 

Air.  McDoxALD.  I  do  not  know  how  large  it  is.  It  is  small. 

Mr,  HuNGATE.  What  would  be  the  minimum  capitalization  for  a 
fellow  who  wanted  to  go  into  the  dairy  business  profitably?  He  would 
need  maybe  a  herd  of  cows,  milking  machinery,  coolers,  trucks. 

Mr.  McDonald.  I  would  say  it  must  be  substantial.  I  am  not  talk- 
ino-  about  farmers,  I  am  talking  about  processors  of  milk.  The  farm- 
er does  not  process  his  milk.  I  would  say  many  millions  of  dollars 
to  establish  a  modern  plant. 

Air.  HuNGATE.  In  other  words,  in  the  instances  you  cited  on  pages 
7  and  8  and  again  about  the  milk  and  bread,  the  fact  is  that  the 
smaller  man  did  not  emerge  to  reenter  the  market  to  compete  with 
the  giants? 

Air.  AIcDoxALD.  Xo,  and  if  he  did  come  back,  what  do  you  think 
would  happen  ?  They  would  cut  the  price  again  to  6  cents  a  half  gal- 
lon of  milk. 

Air.  Hi-n(;ate.  Let  me  ask  you  a  question  :  Suppose  I  am  on  the  board 
of  a  large  corporation  and  we  decide  we  need  to  capture  a  certain 
market  and  we  do  so  by  lowering  prices,  actually  lower  them  to  cost 
or  below  cost,  until  we  get  our  opponent  driven  out  of  business.  At 
tlie  end  of  that  time,  I  say,  this  is  a  great  experience,  providing  the 
lowest  possible  prices  to  the  consumer,  and  we  will  continue  doing 
it,  although  we  have  lost  money  over  6  months  or  a  year  driving  this 
competitor  out.  Do  you  think  sucli  a  director  miglit  be  subject  to 
a  stockholder  suit  for  not  providing  the  proper  stewardship  or  stand- 
ard of  fiduciary  relationship  to  the  stockholders  of  that  company? 

Air.  AIcDoNALD.  There  have  been  many  stockholder  rebellions,  but  I 
do  not  recall  any  because  of  such  a  situation. 

Air.  HuNGATE.  There  has  never  been  any  cause  of  the  problem  that 
they  did  not  raise  the  prices  ? 

Air.  AIcDoNALD.  No.  I  remember  during  this  Nat'/onal  Tea  case, 
their  profit  was  pretty  good  to  the  stockholder.  It  is  true  they  lost 
money,  millions  of  dollars,  in  several  markets — I  think  it  was  Chi- 
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cago,  but  anyway,  in  several  cities,  they  lost  money,  and  this  was 
proved.  But  in  Texas  and  in  Denver  where  a  small  group  controls — 
there  were  about  four,  I  think,  companies,  four  or  five — in  Denver 
they  controlled  70  percent  of  the  market — I  am  speaking  of  retail 
chainstores,  grocery  stores,  now — so  they  were  able  to  maintain 
high  prices  and  come  out  at  the  end  of  the  year  with  a  good  profit. 

Mr.  Htjngate.  One  final  question  I  have.  That  relates  to  this  testi- 
mony on  page  11.  Actually,  was  that  not  the  drug  case  you  were 
discussing  there,  and  was  that  not  finally  prosecuted,  as  you  men- 
tioned, I  think,  under  the  Sherman  antitrust  law  ? 

Mr.  McDonald.  That  is  correct. 

Mr.  HuNGATE.  What  would  you  think  of  the  argument  that  I  am 
sure  our  previous  witnesses  would  have  made,  that  therefore  you  did 
not  need  the  Robinson-Patman  Act  ? 

Mr.  McDonald.  In  that  instance,  yes.  If  their  attention  had  not 
been  called  to  it — I  do  not  know  that  it  was — by  this  other  action. 
It  is  true  that  the  jurisdiction  of  the  two  agencies  overlap  and  it  is 
so  recognized.  They  do  work  together  to  a  great  extent.  I  do  not 
think  the  Department  of  Justice  has  ever  handled  a  Robinson- 
Patman  Act  case. 

Mr.  HuNGATE.  Are  there  any  further  questions  ? 

(No  response.) 

Mr.  HuNGATE.  Thank  you  very  much,  Mr.  McDonald,  for  your  con- 
tributions to  these  hearings.  We  appreciate  your  being  here. 

Mr.  McDonald.  Thank  you. 

Mr.  HuNGATE.  The  next  witness  is  Mr.  IMiles  W.  Kirkpatrick,  chair- 
man of  the  antitrust  section  of  the  American  Bar  Association ;  along 
with  Mr.  Robert  Pitof sky. 

Gentlemen,  will  you  please  come  forward  ? 

TESTIMONY  OP  MILES  W.  KIRKPATEICK,  CHAIRMAN,  ANTITRUST 
SECTION,  AMERICAN  BAR  ASSOCIATION;  CHAIRMAN,  AMERICAN 
BAR  ASSOCIATION  COMMISSION  TO  STUDY  THE  FEDERAL  TRADE 
COMMISSION;  AND  ROBERT  PITOESKY,  COUNSEL  TO  AMERICAN 
BAR  ASSOCIATION  COMMISSION  TO  STUDY  THE  FEDERAL  TRADE 
COMMISSION 

Mr.  Kirkpatrick.  We  have  here  five  extra  copies  of  our  report, 
which  I  think  we  shall  be  dealing  with  in  part  here.  When  I  sent  them 
over  to  you  originally,  they  were  in  short  supply,  so  if  I  might  hand 
these  up,  it  might  be  helpful  to  the  course  of  the  hearing. 

Mr.  HuNGATE.  Thank  you. 

Mr.  PoTviN.  Mr.  Chairman. 

Mr.  Kirkpatrick,  Chairman  Dingell  has  asked  me  to  extend  his  deep 
regrets  to  you  at  not  being  present  at  your  arrival. 

Mr.  Kirkpatrick.  We  had  the  good  fortune  to  see  him  in  the  hall- 
way as  we  were  coming  in  and  I  appreciate  the  difficulty  he  is  under. 

Mr.  HuNGATE.  Without  objection,  the  report  of  the  ABA  commis- 
sion to  study  the  Federal  Trade  Commission  will  be  received  and  made 
part  of  the  record  of  the  hearings. 

Are  there  objections? 

(No  response.) 
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JNIr.  HuNGATE.  The  Chair  hears  none.  It  is  so  ordered. 

(The  report  above  referred  to  appears  in  the  appendix  at  p.  335.) 

Mr.  KiRKPATRiCK.  Mr.  Chairman,  members  of  the  subcommittee,  as 
you  know,  I  appear  here  in  response  to  the  invitation  of  Chairman 
DingelL  ]\Iy  invitation  came  as  a  consequence  of  my  being  chairman  of 
the  commission  of  the  American  Bar  Association  which  was  desig- 
nated by  the  president  of  the  American  Bar  Association  pursuant  to 
the  request  of  the  President  of  the  United  States. 

In  Chairman  DingelFs  letter  to  me  of  September  17,  he  invited  me 
"to  appear  and  testify  concerning  this  report  and  its  application  to 
current  antitrust  policy,  particularly  the  enforcement  of  the  Robinson- 
Patman  Act."  Accompanying  me,  also  at  the  invitation  of  Chairman 
Dingell,  is  Prof.  Robert  Pitofslcy,  the  able  and  hard-working  counsel 
of  the  ABA  commission. 

With  your  permission,  I  would  like  to  make  a  very  brief  statement 
concerning  the  ABA  commission,  its  membership,  its  objectives,  and 
its  report. 

On  April  18  of  this  year  President  Nixon  wrote  to  Mr.  Gossett,  pres- 
ident of  the  American  Bar  Association,  asking  that  the  ABA  "under- 
take a  professional  appraisal  of  the  present  efforts  of  the  Federal 
Trade  Commission  in  the  field  of  consumer  protection,  in  its  enforce- 
ment of  the  antitrust  laws,  and  of  the  allocation  of  its  resources  be- 
tween these  two  areas.'' 

The  President  of  the  United  States  also  stated  his  hope  "that  such 
a  study  would  make  recommendations  for  the  future  activities  and 
organization  of  the  commission."  President  Nixon  asked  that  the  re- 
port be  made  available  to  him  by  September  15. 

President  Gossett  replied  to  President  Nixon  that  he  would  prompt- 
ly appoint  a  working  study  group  for  the  purposes  of  formulating 
the  report  requested  by  President  Nixon. 

President  Gossett  shortly  thereafter  announced  the  appointment  of 
the  16-member  ABA  commission.  Because,  I  assume,  I  was  chairman  of 
the  ABA  section  of  antitrust  law,  I  was  appointed  chairman  of  the 
commission.  The  balance  of  the  commission  was  made  up  of  two  econo- 
mists, five  professors,  and  eight  lawyers.  I  would  like,  if  I  may,  to 
identify  the  members  of  the  commission  and,  very  briefly,  as  set  out 
at  pages  88  and  89  of  our  prmted  report,  comment  on  their  creden- 
tials. 

Obviously,  the  appointments  were  made  so  as  to  bring  to  bear,  in  the 
short  time  available  to  us,  the  maximum  of  experience  and  expertise 
in  the  fields  of  our  study.  The  15  members  of  the  commission  are  the 
following : 

Frederick  M.  Rowe,  Washington,  D.C.,  vice  chairman  of  the  ABA 
antitrust  section  at  that  time,  now  chairman  of  the  council  on  antitrust 
and  trade  regulation  of  the  Federal  Bar  Association ; 

Jack  Greenberg,  New  York,  director-counsel  for  the  legal  defense 
and  education  fund  of  the  National  Association  for  the  Advancement 
of  Colored  People ; 

Thomas  E.  Harris,  Washington,  D.C.,  associate  general  counsel  of 
the  AFL-CIO,  and  former  special  assistant  in  the  office  of  the  Solicitor 
General ; 

Richard  A.  Posner,  Stanford  University  Law  School  professor, 
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fonner  leo;al  assistant  on  the  staff  of  FTC  and  in  1967-68  oreneral 
counsel  of  the  President's  Task  Force  on  Communications  Policy : 

Mrs.  Ellen  Ash  Peters,  Yale  Law  School  professor  of  contracts 
and  commercial  law; 

Paul  G.  Bower,  Los  Angeles  attorney  and  former  consumer  counsel 
of  the  Justice  Department ; 

Allen  C.  Holmes,  Cleveland,  Ohio,  attorney  who  has  long  been 
active  in  the  ABA  antitrust  section ; 

Ira  M.  Millstein,  New  York  attorney,  former  special  assistant  to 
the  Attorney  General,  antitrust  division :  former  chairman  of  the  New 
York  Bar  Association  section  of  antitrust  law ; 

John  D.  French,  Minneapolis  attorney  and  former  legal  assistant 
on  the  FTC  staff. 

Carl  A.  Auerbach,  professor  at  the  X^niversity  of  Minnesota  Law 
School,  and  former  staff'  director  of  the  Committee  on  Internal  Or- 
ganization of  the  Administrative  Conference  of  the  United  States; 

Carl  H.  Fulda,  University  of  Texas  Law  School  professor,  whose 
subjects  include  administrative  and  antitrust  law ; 

Jesse  W.  Markham,  professor  of  the  Harvard  University  Graduate 
School  of  Business  Administration,  and  former  chief  economist  of 
FTC— 1953-55 ; 

Dr.  Bett}'  Bock,  New  York,  National  Industrial  Conference  Board, 
Inc..  former  economic  adviser  to  the  FTC ; 

Charles  E.  Stewart,  Jr.,  New  York  attorney,  chairman  of  the  FTC 
committee  of  the  ABA  antitrust  section:  past  chairman  of  the  trade 
regulation  committee  of  the  Bar  Association  of  the  City  of  New  York: 

Harlan  M.  Blake.  Columbia  I^niversity  Law  School  professor  of 
trade  regulation  and  antiti'ust  director,  European  Common  Market 
antitrust  law  project. 

I  woukl  like  to  note  that  15  of  the  16  members  of  the  ABA  commis- 
sion sul)scribed  to  and  joined  in  our  report. 

In  the  approximate  4  months  tliat  were  available  to  us  over  the  sum- 
mer, the  full  ABA  commission  met  five  times.  In  addition,  working 
grou]")S  of  the  commission  met  upon  many  occasions  on  a  variety  of 
separate  aspects  of  our  work. 

Mr.  Smith.  Perha])s  we  should  put  in  the  record  the  name  of  the 
member  who  did  not  subscribe  to  the  report  ? 

Mr.  KiRKPATRiCK.  Yes;  it  was  Richard  A.  Posner,  wlio  appeared  be- 
fore you  yesterday. 

Mr.  Smith.  I  thought  maybe  we  should  have  it  in  the  record,  since 
he  v^^as  here  j'-esterday. 

Mr.  KiRKPATRicK.  Yes,  sir. 

We  interviewed  each  of  the  five  FTC  commissioners  collectively  and 
individually;  a  group  of  us  met  with  many  of  the  senior  staff  of  tlie 
FTC.  In  addition,  many  persons  knowledgeable  in  the  fields  of  our 
inquiry  were  separately  interviewed,  and  requests  for  conunents  and 
viewpoints  were  solicited  from  scores  of  public  officials  and  private 
citizens  known  to  have  special  expertise  in  FTC  and  consumer  pro- 
tection matters. 

I  think  that  it  would  be  helpful  to  this  subcommittee  in  addressing 
its  questions  that  I  assume  3'ou  will  address  to  me  and  Professor  Pitof- 
sky  if  I  were  to  make  three  general  propositions  quite  clear. 
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First,  my  commission  was  absolutely  without  any  political  procliv- 
ity, orientation,  or  predisposition.  The  President  requested  and  received 
a  "professional  appraisal."  Our  commission's  deliberations  and  studies 
were  conducted  in  a  thorouirhly  professional  manner,  drawing  on  the 
experience  and  skills  of  our  commission's  members  and  staff.  Needless 
to  say,  as  our  report  notes,  "The  members  of  the  commission  and  of  its 
staff  did  not  perform  their  duties  as  representatives  of  any  oro^aniza- 
tion  or  other  group  but  as  individuals.  The  contribution  of  the  mem- 
bers and  the  staff  of  the  commission  to  this  report  is  a  reflection  of  their 
own  independent,  personal  views." 

Second,  there  has  been  a  good  deal  of  press  connnent  on  our  report. 
At  times,  the  press  has  picked  out  for  quotation  and  particularization 
some  of  the  more  colorful  aspects  of  our  work. 

I  want  to  onphasize  that  our  report  was  intended  as  a  thoroughly 
constructive  document.  We  did  not  recommend  the  dismantling  of  the 
Federal  Trade  Commission.  We  did  not  recommend  its  withdrawal 
from  antitrust  enforcement  or  from  the  field  of  consumer  protection. 
Our  recommendations  were  made  in  the  belief  that  the  FTC  can  and 
should  be  a  great  and  imaginative  force  in  the  fields  of  antitrust  and 
consumer  protection. 

We  recognize,  of  course,  as  many  connnentators  have  before  us,  that 
tlie  FTC  has  some  grave  deficiencies,  but  we  were  at  pains  to  make 
recommendations  to  expand  and  to  add  strength  and  effectiveness  to 
the  Commission's  operations. 

Some  of  tlie  statements  in  our  report  that  were  highlighted  by  the 
press  related  to  the  staff'  of  the  FTC.  It  would  appear  from  some  of 
the  commentary  that  we  were  uniformly  critical.  That  is  not  so,  and 
I  would  like  to  set  that  matter  straight  and  in  proper  pers]:>ective.  In 
the  time  and  with  the  procedures  available  to  us  it  was  clear  to  us, 
as  stated  in  our  report,  that  "it  was  impossible  to  evaluate  the  quality 
of  every  FTC  staff'  member  in  a  key  administrative  position  in  a  man- 
ner that  would  be  fair  to  individuals." 

Xonetheless,  it  was  our  view — and  we  were  bound  to  state  it  in  the 
interest  of  rendering  a  complete  and  candid  rei)ort — that  the  FTC 
has  serious  problems  in  this  area.  Three  of  the  five  FTC  Commis- 
sioners have  recently  expressed  similar  critical  views,  in  public  state- 
ments or  comments  in  our  commission. 

Our  report,  I  believe,  would  not  have  been  complete  Avithout  our  also 
haAdng  brought  this  problem  to  the  surface.  We  note,  however,  that 
there  are  a  nmnber  of  able,  dedicated  and  hard-working  people  in 
senior  staff'  positions  throughout  the  agency. 

Also,  concerning  the  younger  lawyers,  we  note  that  "our  review 
of  FTC  personnel  records  indicates  that  the  young  lawyers  coming 
into  the  agency  *  *  *  are  at  least  as  able  as  young  lawyers  coming 
to  most  Government  agencies." 

Third,  the  President  of  the  United  States  requested,  and  we  com- 
plied, that  we  submit  our  rejiort.  by  September  15.  That  gave  us 
slightly  over  4  months  of  working  time  within  which  to  accomplish 
our  task.  I  am  pleased  that  we  were  able  to  de\'ise  working  procedures 
which  enabled  us  to  meet  our  deadline.  We  could  not,  of  course,  hold 
public  hearings  or  engage  in  elaborate  formal  proceedings. 

Of  necessity,  we  proceeded  informally  by  the  oral  interview  method, 
or  sought  written  statements  of  others  whose  views  were  sought.  We 
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-drew  upon  the  academic  or  practical  experience  of  each  of  us  con- 
cerning the  Federal  Trade  Commission,  the  antitrust  laws,  and  con- 
sumer protection  matters.  I  believe  that  the  result  is  an  accurate  docu- 
ment from  a  factual  point  of  view,  and  that  our  commission  can  be 
justifiably  proud  of  its  accomplishments. 

Finally,  I  would  like  to  address  myself  to  the  principal  subject  of 
this  subcommittee's  inquiry — the  enforcement  of  the  Eobinson-Patman 
Act.  Our  report  deals  with  that  matter  on  pages  67  and  68  of  the 
printed  text. 

We  note  that  there  has  been  a  large  and  growing  body  of  critical 
opinion  questioning  the  FTC  enforcement  policies  with  respect  to  the 
Eobinson-Patman  Act,  particularly  the  so-called  per  se  rules  where 
the  act  is  deemed  violated  even  though  there  is  no  showing  of  competi- 
tive damage.  We  also  note  that  the  FTC  itself  has  in  recent  years 
deemphasized  f onnal  proceedings  enforcing  the  Eobinson-Patman  Act 
and  that  sharp  diiferences  of  opinion  among  the  Commissioners  exist 
as  to  the  proper  implementation  of  the  policy  underlying  the  act. 

Our  report  takes  no  position  on  those  matters.  We  are  j)ersuaded, 
however,  that  the  body  of  critical  opinion  is  of  sufficient  stature  to  war- 
rant the  initiation  by  the  FTC  itself  of  a  study  to  appraise  the  com- 
patibility of  the  Eobinson-Patman  Act  and  its  current  interpretations 
to  the  attainment  of  antitrust  objectives,  particularly  in  the  context  of 
the  interest  of  consumers  in  efficient  distribution  and  lower  prices. 
Pending  completion  of  the  FTC  study,  we  recommend  that  the  FTC 
focus  enforcement  of  the  act  to  situations  where  injury  to  competition 
exists. 

I  am  sure  that  the  conduct  of  such  a  study  will  pose  real  difficulties. 
However,  as  we  note  elsewhere  in  our  report,  part  of  the  great  strength 
and  potential  of  tlie  FTC  is  in  this  very  area  of  conducting  economic 
studies.  The  FTC,  with  its  arsenal  of  investigative  techniques  and 
machinery  and  its  expertise,  can  and  should  study  and  illuminate 
important  antitrust  and  economic  issues  of  exactly  this  kind. 

On  behalf  of  our  ABA  commission,  I  would  like  to  express  our 
appreciation  of  this  committee's  interest  in  our  work.  I  believe  we  share 
a  common  concern  in  striving  to  make  the  FTC  a  viable  and  vigorous 
instrument  for  the  promotion  of  the  public  interest  and  the  protection 
of  the  American  consumer. 

Mr.  HuNGATE.  Thank  you  for  your  helpful  statement,  and  I  would 
say  that  we  on  the  committee  feel  ourselves  in  your  debt  for  your 
study  and  contributions  to  help  us  understand  better  the  nature  of  this 
problem.  We  certainly  appreciate  your  association's  work. 

Mr.  KiRivPATRicK.  Thank  you. 

Mr.  HuNGATE.  Counsel,  did  you  have  some  questions  ? 

Mr.  PoTviN.  Thank  you,  Mr.  Chairman. 

Let  me  say,  Mr.  Kirkpatrick,  I  think  it  is  quite  clear  that  the  com- 
mission did  indeed  operate  without,  in  your  language,  any  political 
proclivity,  orientation,  or  predisposition.  I  would  hope  that  the  record 
would  be  quite  clear  in  this  matter.  I  have  had  the  privilege  of  speak- 
ing with  each  of  the  members  of  this  subcommittee,  and  really  a  ma- 
jority of  all  of  the  members  of  the  full  committee,  and  without  excep- 
tion, they  share  your  view  on  this  very  important  particular. 

Mr.  HuNGATE.  We  take  note  of  your  statement  at  pa^e  5  that  the 
press  may  have  picked  out  for  quotation  and  particularization  some 
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of  the  more  colorful  aspects  of  your  work,  and  that  the  press  reports 
may  have  put  the  emphasis  on  the  wrong  syllable. 

Mr.  PoTviN.  Could  you  tell  us,  ^Ir.  Kirkpatrick,  who  chose  the  mem- 
bers of  your  group  ? 

Mr.  Kirkpatrick.  Yes,  sir.  Originally,  President  Gossett  of  the 
ABA  requested  me  to  recommend  a  list  of  the  members.  I  did  so.  The 
list  was  composed  of  some  22  individuals,  all  of  whom  were  lawyers. 

At  that  time,  I  was  under  the  impression  that  the  constitutional 
framework  of  the  ABA  required  that  lawyers  be  members.  At  that 
XDoint,  I  sent  my  list  to  President  Gossett  and,  at  that  point,  went 
abroad  on  some  business  matters.  He  thereafter  accepted  all  the  lawyers 
that  I — the  lawyers  on  this  commission  were  among  those  selected  by 
me. 

Mr.  PoTviN.  The  lawyers  on  your  panel,  so  to  speak  ? 

Mr.  Kirkpatrick.  Yes,  but  the  balance  of  the  nonlawyers  were  se- 
lected by  him. 

Mr.  PoTviN.  I  should  like  you  to  confirm  some  apparent  facts  about 
the  membership. 

First,  Fred  Eowe  is,  of  course,  one  of  the  more  notable,  not  to  say 
vocal,  in  terms  of  writing,  at  least,  critics  of  the  Eobinson-Patman 
Act.  His  various  books  and  Law  Eeview  articles  are  considered  classics 
in  the  field. 

Mr.  KiRKLPATRiCK.  Yes,  he  has  written  widely  in  the  field  of  the 
Robinson-Patman  Act. 

Mr.  PoTviN.  Without  exception,  the  last  paragraph  of  his  books  or 
articles  state  in  general  terms,  at  least,  that  the  Robinson-Patman  Act 
should  be  repealed. 

Mr.  IviRKPATRicK.  I  really  cannot  speak  to  that,  Mr.  Potvin.  I  have 
not  seen  that  paragraph,  myself. 

Mr.  PoTviN.  Mr.  Greenber^,  so  far  as  I  can  determine,  has  no  past 
record  of  having  taken  a  position  one  way  or  the  other  in  the  field  of 
Robinson-Patman.  The  same  might  be  saicl  to  be  true  as  to  Mr.  Harris, 
although  the  Solicitor  General's  Office  in  which  he  served  has,  over  the 
years,  not  been  uniformly  considered  pro-Robinson-Patman. 

Richard  A.  Posner,  you  note,  was  a  former  legal  assistant  on  the  staff 
of  the  FTC— to  whom,  sir  ? 

Mr.  Kirkpatrick.  Commissioner  Elman,  I  believe,  sir. 

Mr.  PoT^TEN.  Commissioner  Elman. 

Mrs.  Peters — I  am  not  familiar  with  her  views  on  the  subject  of 
Robinson-Patman. 

jMr.  Kirkpatrick.  Her  views,  I  would  take  it,  Mr.  Potvin,  are  those 
expressed  in  the  report. 

Mr.  PoTAT:]sr.  Yes,  but 

Mr.  Kirkpatrick.  Any  separate  views?  I  am  unaware  of  any  sep- 
arate views. 

Mr.  Potvin.  Paul  G.  Bower,  having  come  from  the  Justice  Depart- 
ment, may  be  assumed  to  share  the  views  of  most  alumni  of  that 
Department. 

Mr.  Kirkpatrick.  I  cannot  make  that  assumption. 

Mr.  Wertheimer.  Wliat  was  his  position  at  the  Justice  Department? 

Mr.  Kirkpatrick.  He  was  consumer  counsel  at  the  Justice  Depart- 
ment, having  no  connection  with  the  Robinson-Patman  Act,  as  far  as 
I  know. 
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Mr.  PoT\ix.  I  wtis  simply  making  this  observation,  it  is  customary 
in  the  antitrust  field  that,  absent  any  specific  position,  anyone  from 
the  Department  of  Justice  feels  that  the  Sherman  Act  is  without  peer 
and  may  indeed  not  need  assistance  in  the  field  of  antitrust. 

Of  Mr.  Holmes,  I  know  nothing. 

Mr.  Millstein,  of  course,  is  an  expert  of  the  greatest  repute  in  the 
field  of  Eobinson-Patman,  purely,  of  course,  as  a  defending  attorney 
for  alleged  ofl'enses,  and  has  been  a  rather  striking  critic  of  the  act 
over  the  years 

Mr.  KiRKPATRicK.  That  I  could  not  say,  sir. 

Mr.  PoTviN  (continuing).  At  various  ABA  functions.  I  have  been 
going  back  and  reading  minutes. 

John  D.  French,  you  note,  is  a  former  legal  assistant  on  the  FTC 
staff.  For  whom,  vvould  you  know ? 

Mr.  KiRKPATRicK.  Again,  I  think  Commissioner  Elman,  sir. 

Mr.  PoTviN.  Commissioner  Elman. 

Again,  on  Professor  Auerbach,  I  have  no  comment. 

Professor  Fulda,  of  course,  was  a  member  of  the  Neal  report  group. 
As  sucli,  he  was  a  signatory  to  a  very  sharp  attack  on  the  Robinson- 
Patman  Act. 

ISIr.  KiRKPATRicK.  I  believe  he  did  sign  that  report;  yes,  sir. 

^Ir.  PoTVTN.  "We  were  informed  by  Dean  Neal  and  Professor  Jones, 
subsec^uent  to  their  apjiearance  here,  that  they  were  the  moderates  in 
that  group,  in  the  Ro])inson-Patman  sense.  But  if  we  thought  they 
were  extremists,  we  should  have  heard  Professor  Fulda.  I  suspect  they 
knew  what  they  were  talking  about. 

Jesse  Markham,  of  course,  is  an  enormously  competent  economist, 
has  been  the  former  chief  economist  at  FTC,  and  has  also  served  as  a 
consultant  many,  many  times  for  large  corporate  concerns  in  anti- 
trust proceedings,  so  he  has  had  balanced  experience. 

Dr.  Betty  Bock,  another  FTC  alumni,  works  for  the  National  In- 
dustrial Conference  Board,  which  is  a  melange  of  the  industrial  giants 
of  this  Nation.  Is  that  correct  ? 

Mr.  KiRKPATRiCK.  She  does — I  do  not  know  that  I  would  describe 
it  as  a  melange  of  the  industrial  giants,  but  she  is  on  the  staff  of  the 
National  Industrial  Conference  Board. 

Mr,  PoTViN.  Would  you  agree  that  any  analysis  of  the  dues  re- 
ceived, to  put  on  their  national  conference  eacli  year,  would  come  pri- 
marily from  the  very  largest  manufacturing  firms? 

Mr.  KiRKPATRiCK.  I  do  not  know  that  to  be  the  case,  Mr.  Potvin.  I 
assume  there  are  very  small  companies  that  attend  those  conferences, 
as  well. 

Mr.  PoTviN.  Mr.  Stewart  and  Mr.  Blake — I  am  not  familiar  with 
their  views. 

Mr.  KiRKPATRiCK.  I  am  not  aware  that  they  have  any  separate  views 
other  than  those  set  forth  in  the  report,  sir. 

Mr.  PoTViN.  There  is  an  interesting  question.  There  were  such  gen- 
tlemen suggested  for  the  makeup  of  this  committee,  to  name  two  who 
come  to  mind,  as  former  Chairman  of  the  Federal  Trade  Commission, 
Earl  Kintner,  vliose  repute  and  ability  in  this  R-P  law  are  not 
excelled  by  anybody. 

Mr.  KiRKPATRiCK.  Of  course. 
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Mr.  PoTvix.  And  just  as  flatly  pro-Robinson-Patman  as  Mr.  Howe 
may  be  said  to  be  in  the  other  direction. 

Mr.  KiRKPATRiCK.  I  was  unaware  of  that,  except  as  he — Mr.  Kint- 
ner — may  have  stated  before  my  Commission. 

Mr.  PoTvix.  And  Gerald  Xan  Cise,  who  spoke  on  the  R-P  Act 
at  a  recent  meeting  of  the  Antitrust  Section,  who,  by  virtue  of  a  later- 
life  conversion,  has  become  a  supporter  of  the  act. 
Mr.  KiRKPATRiCK.  Yes. 

Mr.  PoTviN.  Why  is  it,  sir,  that  we  have  found  a  number  of  oppo- 
nents of  Robinson-Patman  on  the  panel  and  there  seem  to  be  none  who 
are  regarded,  or  who  regard  tliemselves,  as  supporters  or  rooters  for 
the  act  ? 

Mr.  KiRKPATRiCK.  If  I  may,  I  shall  answer  that  in  this  way :  I  do 
not  think  that  that  kind  of  consideration  was  really  before,  at  least 

before  me,  in  making  my  selection.  What  may  have  gone 

Mr.  PoTviN.  I  make  no  such  intimation,  sir. 

Mr.  Wertheimer.  Was  the  purpose  of  the  study  to  study  the  R-P 
Act,  or  to  study  the  Federal  Trade  Commission  ? 

Mr.  KiRKPATRiCK.  Oh,  to  study  the  Federal  Trade  Commission,  in- 
deed. There  is  no  question  about  that.  It  is  only  incidentally  that, 
upon  the  question  of  allocation  of  resources,  you  get  to  the  R-P  Act. 
Mr.  PoTviN.  Yet,  realistically,  antitrust  as  being  one  of  the  two 
major  areas  down  there,  it  is  clear  that  everyone  knew  that  Robinson- 
Patman  and  allied  matters  had  to  enter  into  the  considerations  of  the 
panel  ? 

]Mr.  KiRKPATRiCK.  It  would  be  before  us,  certainly. 
Mr.  PoTviN.  Again,  I  note  that  of  the  two  former  legal  assistants, 
both,  curiously,  come  from  the  office  of  one  commissioner. 

]Mr.  KiRKPATRiCK.  I  do  not  have  any  comment  on  that.  They  are  both 
highly  qualitied  and  both  splendid  lawyers.  I  am  not  sure  that  at  the 
time,*!  knew  that  they  did  not  come  from  the  office  of  the  same  commis- 
sioner. Both  were  recommended  by  me  at  the  time. 

]Mr.  PoTViN.  I  do  not  think  that  there  is  any  question  that  everyone 
on  the  panel  is  of  the  utmost  competence.  I  make  no  such  inference. 
And  again,  not  knowing  who  your  full  panel  was,  I  certainly  do  not 
mean  to  imply  that  you  were  attempting,  as  it  w^ere,  to  pack  the  jury. 
Mr.  Wertheimer.  Mr.  Chairman. 
]Mr.  HuNGATE.  ^Ir.  Wertheimer. 

Mr.  Wertheimer.  Following  this  line  of  questioning,  it  would  seem 
remarkable  that  with  so  many  anti-Robinson-Patman  people  on  your 
committee,  you  seem  to  have  taken  no  position  on  the  matter. 

Mr.  KiRKPATRiCK.  I  suppose  that  is  one  of  the  basic  questions  I 
would  have  to  the  line  of  questioning.  The  report  speaks  for  itself  and 
speaks  for  its  members  in  that  respect,  and  it  takes,  I  think,  a  thor- 
oughly reasonable,  objective  approach  to  tlie  Robinson-Patman  Act. 
It  recommends,  as  I  suggested  in  my  opening  statement,  that  a  thor- 
ougligoing  study  be  undertaken  by  the  Commission  to  explore  the  rela- 
tionship of  the" Robinson-Patman  Act  to  the  antitrust  and  consumer 
protection  matters.  I,  myself,  subscribe  to  that  approach  completely. 
There  has  been  a  growing  body  of  critical  comment,  unquestionably, 
and  it  should  be  considered.  And  that  is  the  body,  the  FTC  is  the  body, 
to  consider  it,  in  my  judgment. 
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Mr.  PoTviN.  I  think  it  would  have  been  incredible  if  you  had  taken 
any  other  position,  because  two  of  the  critics  adding  to  that  growing 
body  are  two  formerly  with  the  Commission,  together  with  Mr.  Eowe 
and  Mr.  Fulda.  I  think  it  is  a  growing  body,  further  evidenced  by  the 
editorial  in  this  morning's  Wall  Street  Journal,  which  I  see  you  have 
read. 

Mr.  KiKKPATRiCK.  Yes,  sir. 

Mr.  PoTviN.  I  have  one  other  letter  I  would  like  to  introduce  for  the 
record,  Mr.  Chairman,  dated  September  25, 1969.  It  is  signed  by  Jolm 
N.  Wheelock,  and  addressed  to  Mr.  Kirkpatrick.  I  would  like  to  discuss 
it  with  him. 

Mr.  HuNGATE.  Mr.  Button,  are  you  familiar  with  it  ? 

jNIr.  Wertheimer.  Are  you  familiar  with  this,  Mr.  Kirkpatrick? 

Mr.  Kirkpatrick.  I  have  received,  I  think,  two  letters  from  Mr. 
Wlieelock,  possibly  three.  I  am  not  sure  which  that  is,  Mr.  Chairman. 

Mr.  HuxGATE.  I  hand  it  to  you. 

Mr.  IviRKPATRiCK.  Yes,  I  am  familiar  with  this. 

Mr.  PiTOFSKY.  I  have  read  it ;  I  am  familiar  with  it. 

Mr.  HuNGATE.  Without  objection,  it  will  be  received  into  the  record 
at  this  point. 

(The  letter  follows:) 

Federal  Trade  Commission, 
Washington,  B.C.,  Septemher  25, 1969. 
Mr.  Miles  W.  Kirkpatrick, 

Chairman,  Comtnission  To  Study  the  Federal  Trade  Commission, 
American  Bar  Association,  Philadelphia,  Pa. 

Dear  Miles  :  This  is  in  further  reference  to  the  Report  of  the  ABA  Commis- 
sion To  study  the  Federal  Trade  Commission. 

I  am  attaching  hereto  copies  of  two  letters  to  the  Editor  appearing  in  the 
Washington  Post  issue  of  September  25,  1969.  One  of  these  letters  is  from  FTC 
Commissioners  Jones  and  Nicholson  and  the  other  letter  is  from  Mr.  David  F. 
Zoll,  the  President  of  the  Committee  of  Young  Professionals  on  the  staff  of  the 
FTC 

This  letter  is  specifically  directed  to  the  statements  in  the  Report  in  regard  to 
(1)  recruiting  of  attorneys  by  FTC  and  (2)  the  competency  of  the  staff  of  the 
FTC. 

The  members  of  the  ABA  Commission  have  undoubtedly  read  the  reports  and 
comments  in  the  communication  media  in  regard  to  these  two  matters  in  the 
ABA  Report. 

The  key  words  in  the  ABA  Report  as  to  the  quality  of  the  FTC  staff  are  the 
words  "some"  and  "incompetent."  The  Report  on  page  32  frankly  states  that  it 
would  be  impossible  to  evaluate  the  quality  of  every  FTC  staff  member  in  a  key 
administrative  position.  The  Report  states  that  there  are  "a  number"  of  quali- 
fied personnel  on  the  staff.  The  Report  states,  however,  that  "according  to  critics" 
there  are  problems  associated  with  the  quality  of  the  staff  and  that  "we  believe 
that  the  FTC  has  serious  problems  in  this  area"  and  that  "a  majority  of  the 
present  FTC  Commissioners  advised  us  that  some  bureau  and  division  chiefs 
are  incompetent."  The  result  of  this  very  loose  language  which  is  in  the  nature  of 
a  general  indictment  of  the  quality  of  the  FTC  staff  was  that  the  News  media 
reported  that  the  American  Bar  Association  had  found  that  the  staff  of  the  FTC 
was  generally  incompetent.  I  refer  you  to  the  article  in  the  September  26.  1969, 
issue  of  Time  Magazine  which  states  that  ''The  ABA  team  fouyid  considcrahle  •in- 
competence' on  the  FTC  staff  and  hinted  that  some  of  that  might  result  from 
deliberate  policy." 

I  am  reminded  of  the  time  when  the  late  Senator  Joseph  McCarthy  decried 
the  presence  of  unnamed  Communists  and  perverts  in  key  positions  in  the  State 
Department.  The  resulting  damage  done  to  the  State  Department  and  the  person- 
nel there  was  incalculable. 


1  The  attachments  were  not  included  with  the  submission. 
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The  members  of  tlie  ABA  Commission  well  know  that  the  reputation  of  a 
lawyer  as  to  his  professional  competence  is  precious  to  him.  Shylock  had  a  phrase 
for  it.  The  result  of  the  ABA  Report  is  that  every  supervisory  attorney  at  the 
FTC  is  placed  on  the  defensive  as  to  his  competence  and  this  cloud  of  doubt  will 
continue  to  follow  him. 

I  have  discussed  this  matter  with  many  of  the  senior  staff  members  of  the 
Commission  who  have  given  years  of  competent,  dedicated  service  to  their  coun- 
try. These  vague,  unspecified,  nameless  charges  of  "incompetence"  are  grievious 
blow  to  them,  their  families  and  their  reputation  in  their  communities.  It  is  dif- 
ficult for  me  to  conceive  how  the  members  of  the  ABA  Commission  could  be  so 
insensitive  to  their  brother  lawyers  as  to  approve  a  report  of  this  nature. 

Should  the  senior  staff  members  of  the  FTC  in  answer  to  such  charges  prepare 
a  document  and  release  it  to  the  press  charging  Messrs.  Kirkpatrick,  Rowe,  Mill- 
stein,  etc.,  with  derelictions  and  use  adjectives  as  sweepingly  general  and  as 
vague  but  also  as  powerful  for  the  press  as  "incompetent." 

As  to  the  question  of  the  recruitment  by  the  FTC  of  young  attorneys,  I  refer 
to  the  second  full  paragraph  on  page  33  of  the  Report.  The  first  two  sentences 
comprising  six  lines  of  the  26  line  paragraph  gives  some  grudging  approval  to  our 
recruitment  program.  I  use  the  word  "grudging"  because  the  wording  of  the  Re- 
port is  in  the  form  of  an  indictment  and  any  complimentary  words  regarding 
FTC  is  certainly  grudging  and  sparse. 

I  believe  that  any  fair  minded  person  would  conclude  that  the  FTC  recruit- 
ment program  for  young  lawyers  is  a  model  for  a  Government  agency.  Letters 
were  addressed  to  the  Deans  of  the  law  schools  by  the  Chairman  of  the  Com- 
mission soliciting  applications  from  the  graduating  law  students.  For  the  law 
class  of  1969,  the  FTC  made  advance  commitments  to  43  young  attorneys  from 
29  law  schools.  Four  of  these  were  in  the  top  10%  of  their  class,  24  in  the  top 
%  of  the  class  and  11  were  in  the  top  %  of  the  class.  Three  were  from  schools 
that  did  not  supply  a  class  standing.  Any  Government  agency,  any  law  firm  or 
any  private  corporation  would  be  proud  to  have  these  attorneys  on  their  staff. 
In  the  paragraph  of  the  ABA  Report  on  recruiting,  however,  six  lines  described 
inadequately  the  basic  question,  that  is,  how  we  recruit  our  young  lawyers  and 
twenty  lines  of  that  paragraph  contained  the  indicting  language  based  in  part 
on  inaccurate  reporting.  As  to  this  latter  point,  I  refer  you  to  the  letter  you 
probably  have  received  from  Mr.  Charles  R.  Moore,  Acting  Director  of  the  Bu- 
reau of  Field  Operations,  who  has  informed  you  that  the  statements  attributed  to 
him  in  the  report  are  substantially  inaccurate.  Your  attention  is  invited  to  the 
fact  that  Time  Magazine  based  on  these  inaccurate  statements  in  the  Report 
stated  that  the  ABA  "hinted"  that  the  "incompetence"  on  the  staff  of  the  FTC 
might  result  from  a  "deliberate  policy." 

I  am  not  here  questioning  the  right  of  the  Commission  to  produce  what  has 
been  described  as  probably  one  of  the  most  scathing  attacks  on  a  Government 
agency,  resulting  in  editorials  in  the  New  York  Times  and  Wall  Street  Journal 
recommending  abolishing  the  agency.  I  am  questioning  the  equity  and  justice  of 
the  ABA  Commission  volunteering  to  act  as  prosecutor,  judge  and  jury  to  indict 
publicly  and  convict  the  professional  competency  of  the  supervisory  staff  of  the 
FTC.  These  attorneys  have  been  subjected  to  vague,  general  charges  which  they 
have  not  had  the  opportunity  to  answer.  Without  warning  they  were  condemned 
under  the  auspices  of  the  great  prestige  of  the  American  Bar  Association. 

In  the  light  of  the  above,  I  suggest  that  the  members  of  the  ABA  Commission 
reflect  on  the  results  of  their  efforts  and  having  in  mind  fundamental  principles 
of  equity  and  justice  and  perhaps  a  drop  or  two  of  the  milk  of  human  kindness 
take  such  action  as  they  might  think  appropriate. 

Sincerely  yours, 

John  N.  Wheelock. 

Executive  Director. 

Mr.  PoTviN.  Mr.  Kirkpatrick,  as  you  know,  the  central  thrust  of  this 
letter  is  concerned  with  the  language  on  page  32  of  your  report.  The 
letter  says  page  32.  I  must  say,  in  the  copy  I  have,  it  appears  to  be 
page  33. 

You  say — 

With  respect  to  the  senior  staff,  a  majority  of  the  present  FTC  Commissioners 
advised  us  that  some  bureau  and  division  chiefs  are  incompetent. 
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Mr.  KiRKPATRiCK.  That  is  correct. 

Mr.  PoTvqN.  It  also  refers  to  lana^uage,  which  is  certainly  no  fault 
of  yours,  in  Time  magazine,  which  says : 

The  ABA  team  found  considerable  "incompetence"  on  the  FTC  staff  and 
hinted  that  some  of  that  might  result  from  deliberate  policy. 

First  of  all,  this  remark  "might  result  from  deliberate  policy"  ap- 
peared to  me  to  be  gratuitous.  I  could  find  no  language  supporting 
that.  May  I  assume  that  was  not  your  intent  ? 

Mr.  KiRKPATRiCK.  The  assumption  is  correct. 

Mr.  PoTviN.  The  next  paragraph  gets  to  the  heart  of  the  matter. 
Mr.  Wheelock  states : 

I  am  reminded  of  the  time  when  the  late  Senator  Joseph  McCarthy  decried 
the  presence  of  unnamed  Communists  and  perverts  in  the  State  Department.  The 
resulting  damage  done  to  the  State  Department  and  the  i)ersonnel  there  was 
incalculable. 

He  goes  on  to  say  that  as  a  fellow  lawyer  you,  of  course,  know  of 
the  central  and  really  enormous  value  to  a  professional  man  of  his 
professional  competence. 

In  light  of  this  letter  and  in  full  realization  that  you  had  been  asked 
at  the  highest  level  to  give  the  President  your  objective  evaluation, 
what  would  you  feel  about  the  fairness  of  this  tactic  of  saying  that 
some  were  incompetent  and  that  the  commissioners  had  so  stated  ? 

Mr.  KiRKPATRiCK.  I  think  we  had  no  choice  but  to  do  what  we  did. 
We  were  advised,  and  our  observation  was,  as  was  indicated  here;  we 
were  advised  by  three  of  the  commissioners  that  there  was  incompe- 
tence. We  had  no  opportunity,  or  indeed,  no  vehicle,  for  reaching  a 
determination  as  to  which  individuals  might  be  involved.  Naming 
individuals  would  have  been  a  hopelessly  unfair  thing  for  us  to  do. 

Our  duty  was  inescapable.  Our  conclusion  was  that  there  was  incom- 
petence, and  we  had  no  choice  but  to  state  that,  sir. 

JNIr.  PiTOFSKY.  May  I  add  a  word  here? 

Mr.  HuNGATE.  Certainly. 

Mr.  PiTOFSKY.  I  agree  entirely  with  what  has  been  said.  I  also  note 
that  three  commissioners  have  said  virtually  the  same  thing ;  they  have 
not  named  names,  either.  I  think  the  reason  is  that  many  i^eople  hope, 
and  our  report  was  directed  toward  the  hope,  that  there  would  be  re- 
forms and  improvements  and  reinvigoration  in  the  Federal  Trade 
Commission. 

I'he  ne\v  Chairman  and  the  otlier  commissioners  are  going  to  have  to 
make  some  determinations  about  who  is  there  and  contributing  to  an 
active  operation  and  an  excellent  enterprise,  and  who  is  not.  It  would 
have  been  quite  unfair  for  us  to  single  out  individuals. 

Let  me  say  just  one  other  thing,  because  it  comes  up  in  some  of  this 
critical  press  reporting.  So  far  as  the  staff  of  the  Commission  is  con- 
cerned, our  intention  was  really  to  do  exactly  the  opposite.  There  is  a 
lot  of  comment  around,  and  I  think  in  some  prior  reports,  that  the 
agency  is  sort  of  second-rate,  that  the  young  people  were  not  really 
that  good.  We  wanted  to  lay  that  to  rest.  We  tried  to  do  that  in  a  sen- 
tence. Perhaps  we  should  have  spelled  it  out  in  more  detail,  but  we 
were  a  little  pressed  for  time. 

I  was  in  charge  of  the  review  of  the  records  of  young  people  com- 
ing into  that  agency.  I  looked  them  over  carefulh'.  I  reported  to  the 
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Commission  that  I  was  honestly  surprised  at  tlie  quality  of  people 
that  were  coming  in  year  after  year  to  that  agency. 

Our  report  certainly  should  not  be  interpreted  as  casting  any  doubt 
on  the  ability  of  these  young  people. 

Mr.  Po'rvix.  I  w^ould  say  that,  confining  it  to  a  Robinson-Patman 
context,  you,  Mr.  Kirkpatrick,  are  the  titular  head  of  a  group  which, 
in  the  aggregate,  has  suffered  defeats  in  about  80  percent  of  the  cases 
that  have  been  brought  under  the  act,  so  it  would  indeed  come  with 
ill  grace  to  allege  incompetence.  The  stalf's  batting  average  has  been 
good  in  these  matters,  no  question  about  it. 

Let  me  ask  you  this,  though,  as  a  person,  really,  rather  than  as  a 
lawyer,  if  you  will,  sir.  Conceding  that  you  had  this  great  task,  would 
vou  not  feel  constrained  further  to  concede  that  if  you  were  one  of  the 
competent  bureau  chiefs  or  division  staffs  faced  with  front  page  stories 
that  there  are  some  incompetences,  would  you  not  feel  a  bit  aggrieved, 
really  ^ 

Mr.  Kirkpatrick.  Yes. 

I^Ir.  PoTviN.  It  is  sort  of  an  awful  thing  to  have  to  feel  you  have  to  go 
to  your  friends  and  neighbors  and  saj',  look,  look,  I'm  competent,  par- 
ticularly in  rather  esoteric  fields  that  laymen  and  potential  employers, 
perhaps,  do  not  fully  understand. 

Mr.  HuxGATE.  Pardon  me. 

Has  this  report  officially  been  made  public,  or  did  it  leak  out? 

Mr.  Kirkpatrick.  Oh,  no,  we  sent,  as  is  indicated  in  the  covering 
letter  at  the  beginning — it  is  a  letter  from  me  to  President  Segal  of  the 
Bar  Association — that  we  were  concurrently  sending  a  copy  of  the 
report  to  the  White  House. 

j\Ir.  HuxGATE.  So  it  was  public  property  that  was  reported  ? 

Mr.  Kirkpatrick.  That  is  correct. 

Mr.  HuNGATE.  And  reported  as  such  ? 

Mr.  Kirkpatrick.  Yes,  it  was  fully  made  public  on  September  15. 

Mr.  HuNGATE.  And  I  suppose  you  felt  a  conflict  in  duty  that  a 
good  lawyer  frequently  finds — you  were  asked  by  the  President  t/) 
study  the  situation  and  three  of  the  Commissioners  told  you  that 
they  had  incompetent  help.  If  you  had  refrained  from  speaking, 
would  you  have  been  violating  another  duty  ? 

Mr.  Kirkpatrick.  And  as  Professor  Pitofsky  pointed  out,  the  Com- 
missioners have  virtually  used  the  same  language  themselves,  without 
naming  names,  and  w^e  do  not  feel  we  are  reporting  anything  ymr- 
ticularly  new. 

Mr.  Wertheimer.  The  same  language  publicly  ? 

Mr.  Pitofsky.  Yes,  they  have — well,  substantially  the  same  lan- 
guage, "incompetent.-' 

Mr.  HuNGATE.  Mr.  Button,  would  it  be  agreeable  to  you  to  recess 
until  2  p.m.,  until  maybe  some  other  members  can  come  ? 

Mr.  Button.  Surely. 

Mr.  HuNGATE.  Mr.  Dingell  would  like  to  be  here,  also  Mr.  Smith 
and  Mr.  Conte.  The  House  is  in  session. 

Mr.  Wertheimier.  May  I  raise  one  point  before  we  recess  ? 

Mr.  HuNGATE.  Certainly. 

Mr.  Wertiieimer.  When  we  were  talking  about  the  staff,  Mr.  Pitof- 
sky, you  made  the  point  you  were  ha])py  and  surjn-ised  to  find  a 
very  high  quality  of  young  lawyers  coming  into  the  Commission. 
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What  did  you  fiiid  in  terms  of  tlie  staff  turnover  for  these  young 
lawyers  ?  Has  there  been  a  high  rate  of  turnover  ? 

Mr.  PiTorsKY.  It  is  a  high  rate,  but  I  do  not  think  it  is  substantially 
higher  than  one  finds  in  the  Government,  generally.  That  is  what 
we  were  told  by  the  people  at  the  Commission.  I  saw  no  reason  to 
doubt  it,  but  we  did  not  have  an  opportunity  to  check  turnover  rates 
in  all  of  the  other  agencies.  I  do  not  think  it  is  out  of  line. 

Mr.  Werthei3ier.  Thank  you. 

Mr.  HuNGATE.  The  subcommittee  will  stand  in  recess  until  2  p.m. 

(Whereupon,  at  12  o'clock  noon,  the  subcommittee  recessed,  to  re- 
convene at  2  p.m.,  this  same  day.) 

ATTERNOON"    SESSION" 

Mr.  DiNGELL.  The  subconmiittee  will  come  to  order. 

Gentlemen,  the  Chair  is  happy  to  welcome  you  back.  I  am  sorry 
that  I  missed  your  presentation  this  morning,  but  as  you  know,  I  had 
urgent  affairs  in  other  committees  that  required  my  presence. 

I  must  tell  you  that  my  presence  there  was  successful  and  I  want  to 
tell  you  that  I  have  accomplished  my  purposes. 

Mr.  KiRKPATRiCK.  We  are  happy  to  have  you  here. 

Mr.  DiNGELL.  Off'  the  record. 

(Discussion  off  the  record.) 

Mr.  DiNGELL,  The  Chair  will  recognize  counsel,  Mr.  Potvin. 

Mr.  PoTviN.  Mr.  Kirkpatrick,  at  the  time  that  we  recessed  for  tlie 
noon  break,  we  had  just  completed  a  consideration  of  a  letter  written 
you  by  the  Executive  Director  of  the  Commission. 

Mr.  Kirkpatrick.  Yes,  sir. 

Mr.  Porv^x.  I  have  further  at  this  time  and  would  like  to  offer  for 
the  record,  Mr.  Chairman,  a  letter  from  Charles  R.  Moore,  Acting 
Director  of  the  Bureau  of  Field  Operations,  directed,  again,  to  Mr. 
Kirkpatrick,  dated  September  22. 

Mr.  DixGELL.  Without  objection,  the  document  will  be  included  in, 
the  record  at  this  point. 

(The  document  referred  to  follows :) 

Federal  Trade  Commission, 
Washington,  B.C.,  September  22, 1969. 
Mr.  Miles  W.  Kirkpatrick, 

Chairman,  Commission  To  Study  the  Federal  Trade  Commission,  American  Bar 
Association,  Philadelphia,  Pa. 

Dear  Sir:  Comments  tliat  appear  in  the  latter  part  of  paragraph  3  of  page 
33  of  the  report  of  the  Commission  of  the  American  Bar  Association  that  in- 
vestigated the  Federal  Trade  Commission,  commencing  with  the  words  '"We 
were  informed  by  the  Bureau  chief  in  charge  of  I'ecruitment  of  field  oflSce 
attorneys"  and  continuing  thi-ough  that  paragraph,  purport  to  reflect  the  mean- 
ing of  statements  made  by  me  before  that  Commission. 

The  statements  the  Commission  there  makes  regarding  what  I  said  relative 
to  the  hiring  of  personnel  for  the  Bureau  of  Field  Operations  are  totally  inac- 
curate and  very  incomplete. 

First,  I  did  not  state  that  either  the  Commission  or  I  assumed  "young  law- 
yers are  not  eomiietent  to  engage  in  both  trial  and  investigative  work."  There 
was  no  discussion  relative  to  learning  capabilities  of  young  versus  mature  at- 
torneys. The  subject  under  consideration  at  that  point  was  whether  trial  should 
continue  from  headquarters  or  be  transferred  to  field  offices. 
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I  did  state  that  the  trial  of  cases  and  the  investigation  of  cases  involve  two 
distinct  tyi)es  of  vpork  that  required  different  skills ;  that  some  attorneys  could 
develop  high  proficiency  in  both  skills  and  that  some  could  become  highly  pro- 
ficient in  only  one ;  that  substantial  experience  in  either  field  was  necessary  to 
attainment  of  high  proficiency ;  that  trial  and  investigational  deadlines  and 
other  demands  of  the  two  types  of  legal  work  would  present  difiicult  problems  in 
orderly  and  effectively  performing  both  types  of  work ;  that  the  Commission  had 
heretofore  generally  kept  investigation  and  trial  in  separate  staffs  apparently 
because  of  the  conviction  that  specialization  and  all  other  factors  considered, 
better  results  were  produced  by  this  plan ;  that  the  trial  of  cases  by  attorneys 
located  in  field  oflBces  previously  had  been  utilized  on  a  very  small  scale  and  that 
I  was  quite  willing  to  collaborate  in  trying  it  more  extensively  if  the  Commission 
so  desired.  I  then  commented  that  I  had  tried  many  civil  and  criminal  cases  be- 
fore joining  the  FTC's  staff.  Concluding  my  comments  on  this  subject,  I  proceeded 
to  offer  several  suggestions  on  implementation,  should  the  Commission  decide 
to  utilize  field  attorneys  to  try  cases.  (Incidentally  I  might  add  that  since  the 
Commission  not  infrequently  requires  the  testimony  of  investigating  attorneys  on 
substantive  matters  in  its  formal  proceedings,  problems  might  arise  iinder  Canon 
19  of  the  Canons  of  Professional  Ethic^  of  the  American  Bar  Association  if  the 
investigating  attorney  is  also  expected  to  try  the  case.) 

It  is  my  belief,  based  upon  most  of  a  professional  lifetime  of  association  with 
and  supervision  of  the  legal  investigative  staff  of  the  FTC.  that  our  present  sys- 
tem has  developed  the  mo.st  capable  staff  of  civil  investigators  in  the  entire 
government. 

Second,  I  did  not  state  that  I  "preferred  to  hire  older  men — who  had  been 
out  in  the  world  for  10  years  or  so  and  who  had  come  to  appreciate  that  they  were 
not  going  to  make  a  mark — because  they  tended  to  be  loyal  and  remain  with  the 
FTC." 

There  was  discussion  before  the  ABA  Commission  of  the  problem  of  turnover 
in  the  Commission's  staffs,  especially  among  younger  attorneys.  I  pointed  out  that 
this  was  caused  in  part  by  the  capacity  of  private  concerns  to  offer  more  money 
for  attorneys'  services  than  could  the  Commission  and  that  these  were  afiiuent 
and  restless  times  and  that  this  factor  also  infiuenced  the  situation.  I  tlien 
stated  that  the  practice  of  giving  marked  preference  to  recently  graduated  law 
students  (or  lawyers)  might  be  over  emphasized — that  I  was  inclined  to  believe 
an  attorney  with  a  few  years  experience,  who  had  decided  what  he  wanted  to  do, 
was  more  valuable  to  the  Bureau  of  Field  Operations  than  n  l»eginner  in  the  law 
practice  who  had  not  fully  decided  what  form  of  practice  he  preferred  and  was 
yet  experimenting  with  various  positions  to  resolve  that  question.  The  experienced 
attorney,  I  observed,  would  have  passed  through  this  stage,  would  have  found 
his  place  in  the  profession  and  would  be  likely  to  remain  with  the  Commission.  I 
expressed  the  belief  an  attorney  that  had  seen  both  sides  of  many  cases  as  a 
private  practitioner  probably  would  be  more  objective  in  his  dealings  with 
business  concerns  and  the  public. 

I  further  stated  that  attorneys  who  had  been  out  in  the  world  for  five  or 
ten  years  and  had  found,  contrary  to  their  initial  hopes,  that  they  were  not 
making  their  marks  as  the  country's  top  trial  lawyers  may  yet  find  they  have  all 
the  attributes  of  a  good  field  attorney  and  that  they  can  investigate  and  negotiate 
settlements  of  complex  cases,  speak  before  business  and  consumer  groups,  etc., 
with  the  best. 

Third,  the  statement  "he  also  reported  that  he  gave  less  weight  to  law  school 
grades  than  other  factors"  again  misstates  what  I  said. 

I  stated  that  I  endeavored  to  recommend  for  hiring  attorney  applicants  suited 
for  the  Bureau  of  Field  Operations'  particular  type  of  work  and  that,  in  doing 
so,  I  did  not  look  to  grades  alone,  but  also  to  several  other  important  attributes, 
including  basic  ingenuity,  i)ersonality,  drive,  capacity  to  negotiate  and  deal 
with  people  under  adverse  circumstances  without  undue  abrasiveness,  self- 
discipUne,  special  interest  in  this  Bureau's  type  of  practice,  team  play,  like  or 
dislike  for  travel,  reaction  to  challenge,  etc. 

In  the  interest  of  accuracy  and  in  the  furtherance  of  the  mission  undertaken 
by  the  ABA  Commission,  you  are  resi)ectfully  requested  to  correct  this  portion 
of  your  report  and  to  give  the  corrected  statement  distribution  equal  to  that 
which  was  given  to  the  original  report. 

I  am  in  sympathy  with  the  objectives  of  your  Commission  in  carrying  out  the 
task  assigned  to  it  by  the  President  and  I  am  hopeful  these  explanatory  comments 
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will  be  of  aid  to  you  in  effectuating  that  purpose.  I  very  much  regret  I  did  not 
have  a  chance  to  discuss  these  erroneous  impressions  prior  to  the  publication 
of  your  report. 

Respectfully, 

Chas.  R.  Moore, 
Acting  Director,  Bureau  of  Field  Operations. 

Mr.  PoTviN.  This  letter  again,  sir,  refers  to  page  33  of  the  report,  and 
I  believe  that  number  is  correct  this  time. 

Mr.  KiRKPATKTCK.  Yes. 

Mr.  PoTViN.  In  brief,  I  believe  that  Mr.  Moore  is  stating  in  his 
letter  to  you  that  he  was  misquoted  with  reference  to  certain  language 
in  your  report;  namely,  "We  were  informed  by  the  Bureau  Chief  in 
charge  of  recruitment  of  field  attorneys  that  this  latter  policy  is  based 
on  the  assumption  that  young  lawyers  are  not  competent  to  engage  in 
both  trial  and  investigative  work." 

He  says  he  did  not  say  tliat  and  some  other  things,  and  that  he  was 
misquoted  in  your  repoii". 

Do  you  wish  to  comment  on  the  letter,  sir  ? 

Mr.  KiRKPATKiCK.  My  connnent  Avill  be  this,  that  I  have  checked 
with  some  of  those  who  were  i^resent  at  the  time  of  his  interview,  Mi\ 
Moore's  interview,  I  have  checked  with  my  own  recollection.  I  am  satis- 
fied in  my  own  mind  and  satisfied  on  tlie  basis  of  my  inquiry  of  others 
that  we  did  not  misquote  Mr.  Moore. 

Mr.  PoT\^N.  So  on  the  basis  of  both — — 

Mr.  KiRKPATRicK.  I  am  unliappy  to  say  that,  may  I  say,  but  it  is 
a  square  conflict.  As  I  read  Mr.  Moore's  letter,  and  it  is  a  rather 
complex  document,  I  do  not  think  tliere  is  a  whole  lot  of  difference 
between  that  which  he  says  in  his  letter  and  that  which  we  say  he 
said.  So  I  would  let  it  ffo  atthat. 

IMr.  PoTviN.  Would  it  be  entirely  possible,  sir,  that  what  we  have 
here  is  a  situation  which  I  think  we  all  encounter  in  our  dailv  lives, 
where  sometimes  the  ears  of  the  speaker  and  the  ears  of  the  listener 
do  not  necessarilv  receive  the  same  message.  That  is  to  sav,  wliat  he 
meant  and  what  you  understood  could  have  been  in  sliglit  variance. 

Isiv.  KiRKPATRicK.  I  am  entirely  satisfied  that  he  acted  in  good  faith 
in  writing  us  this  letter. 

Mr.  PoTViN.  I  would  equally  like  to  stress,  sir,  that  your  motivation 
is  not  under  question  here.  If  there  is  a  mistake,  I  am  sure  it  is  an 
honest  one. 

Jifr.  KiRKPATRicK.  Yes. 

Mr.  Po-nix.  Mr.  Chairman,  I  would  like  to  offer  for  the  recoi'd  at 
this  time  a  letter  appearing  in  today's,  October  9,  issue  of  the  New  York 
Times  from  Mary  Gardiner  Jones,  a  Commissioner  at  the  FTC, 
concerning  the  Kirkpatrick  report. 

Mr.  DiNGELL.  Without  objection,  the  document  referred  to  will  be 
inserted  in  the  record  at  this  point, 

(The  letter  referred  to  follows :) 

[From  the  New  York  Times,  Oct.  9,  1969] 

F.T.C.'s  Pekformance 

To  THE  Editor  :  I  am  fearful  that  recent  criticism  of  the  Federal  Trade 
Commission  will  blunt  the  impact  of  the  exceedingly  important  work  which 
the  eomniission  performs  in  attacking  anti-competitive  practices  and  protecting 
consiimers  against  deception. 
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At  a  time  when  inflation  is  plarinc:  havoc  with  re-tail  prices  and  when  all 
consumers — and  particularly  the  elderly  and  the  poor — are  encountering  serious 
frauds  and  deceptions  in  the  marketplace,  it  is  especially  important  that  the 
public  not  lose  perspective  on  the  contributions  which  the  commissiion  has 
and  can  make  towards  eliminating  these  problems. 

I  do  not  belittle  the  serious  weakenesses  and  deficiencies  in  tlie  commission's 
internal  structure.  Nor  do  I  minimize  the  tact  that  the  commission  has  not 
achieved  the  high  standard  of  performance  which  the  public  has  a  right  to  expect 
and  demand  of  its  Government  agencies.  These  weaknesses  must  and  can  be 
remedied. 

But  the  delineation  by  the  recent  American  Bar  Association  report  of  these 
essentially  internal  problem  should  not  confuse  the  public  into  failing  to  recognize 
the  importance  of  the  substantive  responsibilities  with  which  the  commission 
is  charged  in  protecting  consumers  and  promoting  the  competitive  vitality  of 
free  enterprise. 

I  am  also  concerned  that  the  recent  criticism  of  the  commission  might  damage 
the  professional  reputations  of  the  many  fine,  dedicated  members  of  the  commis- 
sion staff,  both  in  Washington  and  in  our  field  offices  throughout  the  country, 
who  have  contributed  ^o  much  to  the  accomplishments  which  the  commis.sion  has 
achieved. 

No  responsible  critic  has  suggested  that  the  commission  staff  is  universally  or 
even  generally  of  inferior  competence.  The  criticism  has  been  appropri;itely 
directed  at  the  sui>ervisory  level  of  the  staff  in  certain  areas  where  there  is  a  lack 
of  motivation,  energy  and  judgment. 

If  the  young  and  enthusiastic  members  of  our  staff  are  driven  away  by 
intemperate  criticism,  the  commission  will  fail.  If  their  professional  reputations 
are  damaged,  we  will  have  failed  them.  These  fine  people  have  indeed  been  the 
unfortunate  and  unjustified  victims  of  general  indictments  contained  in  recent 
criticisms  of  the  commissicm,  I.  for  one,  deplore  this. 

We,  as  Commissioners,  need  their  support ;  they  deserve  ours 

Maby  Gardiner  Jones. 

Commissioner,  FTC. 

Washington,  Sept.  30,  1969. 

Mr.  PoTviN.  I  believe,  sir;  that  Commissioner  Jones  speaks  to  a 
slightly  different  point  than  that  to  which  we  have  been  addressing 
ourselves,  yet  closely  related. 

Mr.  Kirkpatrick,  in  line  with  minority  counsel's  very  properly 
expressed  fear  that  I  was  being  unfair,  may  the  record  show  tliat 
within  the  last  10  minutes,  you  have  read  the  letter. 

Mr.  Kirkpatrick.  Yes,  I  do  not  have  a  copy  before  me,  but  proceed. 

Mr.  PoTviN.  I  am  rather  handicapped  in  that  I  need  to  read  from  it. 
If  you  would  like  to  look  at  it  when  you  are  replying — 

Commissioner  Jones  says : 

I  am  also  concerned  that  the  recent  criticism  of  the  Comm.is.sion  might  damage 
the  professional  reputations  of  the  many  fine,  dedicated  members  of  the  Com- 
mission staff,  both  in  Washington  and  in  our  field  oflSces  throughout  the  country, 
who  have  contributed  so  much  to  the  acomplishments  which  the  Commission 
has  achieved. 

You  have  read  the  full  text  of  the  letter,  is  there  any  comment  that 
you  would  care  to  make  at  this  time? 

Mr.  Kirkpatrick.  No,  I  do  not  think  that  the  letter  really  says  a 
great  deal  different  from  that  position  which  we  have  taken.  Now, 
she  refers  in  her  letter  to  intemperate  criticism,  I  think  in  the  last 
paragraph.  I  do  not  think  that  it  is  intended  to  refer,  tliat  language 
is  intended  to  refer,  to  our  report.  If  it  is,  of  course,  I  disagree.  I  do 
not  think  our  criticism,  such  as  it  was,  is  intemperate,  but  I  have 
no  real  quarrel  with  that  letter,  sir. 

Mr.  PoTViN.  Mr.  Kirkpatrick,  it  would  be,  I  think,  both  imprudent 
and  quite  probably  improper,  to  have  in  this  or  any  record  the  names 
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of  those  individuals  whom  you  or  your  colleagues  may  have  felt 
were  "incompetent."  However,  the  question  having  been  raised,  it 
seems  to  me  that  we  might  properly  inquire  as  to  the  identity  of 
the  three  Commissioners  that  made  this  statement  to  you. 

Mr.  KiRKPATRiCK.  Yes,  I  think  that — the  three  Commissioners  who 
used  terms  of  that  kind  to  us  were  Commissioner  Nicholson,  Com- 
missioner Elman,  and  to  the  best  of  my  recollection.  Commissioner 
Jones,  either — and  I  may  not  be  entirely  accurate  there — either  in  her 
talks  with  us  or  in  her  public  utterances  elsewhere. 

J\Ir.  PoTviN.  In  support  of  your  view,  in  fairness,  I  think  we  should 
read  the  following  sentence  from  her  letter  into  the  record.  She  says, 
"The  criticism  has  been  appropriately  directed  at  the  supervisory 
level  of  the  staff  in  certain  areas  where  there  is  a  lack  of  motivation, 
energy  and  judgment,"  so  her  letter  would  confirm  your  position,  sir. 

Mr.  KiRKPATRicK.  Yes,  thank  you. 

Mr.  PoTViisr.  Now,  on  page  35,  there  is  the  beginning  of  the  chapter 
rather  provocatively  titled  "The  Problem  of  Leadership."  In  it  you 
discuss  the  problems  that  have  arisen  because  of  the  public  misun- 
derstandings, quarrels  and  dissensions  of  the  members  of  the  Com- 
mission, and,  one  supposes,  the  private  ones,  as  well. 

I  would  like,  if  I  may,  Mr.  Chairman,  just  to  read  several  sentences. 

Mr.  DiNGELL.  You  may  proceed. 

Mr.  PoTvix.  "In  that  connection  we  know  that  recent  differences  of 
view  among  Commissioners  have  reached  unusual  levels.  This  dissen- 
sion relating  not  only  to  law  enforcement  philosophy  but  also  to  ques- 
tions of  how  the  agency  ought  to  be  run,  has  become  a  matter  of  public 
record,  and  is  reflected  in  statements  and  speeches  by  Commissioners, 
oral  exchanges  during  Commission  proceedings,  and  exceptionally 
strong  language  contained  in  concurring  and  dissenting  opinions." 

Would  you  care  to  elaborate  on  that,  sir?  Particularly  in  terms  of 
how  serious  you  think  the  problem  is,  what  the  implications  are,  and 
so  forth. 

Mr.  KiRKPATRiCK.  Well,  I  think  that  it  is  a  matter,  really,  of  public 
record  that  there  is  a  very  sharp  difference  between  the  Commissioners 
as  to  the  philosophy  that  underlies  the  enforcement  of  the  Robinson- 
Patman  Act.  I  think  that  communicates  itself,  of  course,  through  a 
lack  of  direction  that  we  speak  of  elsewhere  in  the  report,  a  lack  of 
criteria,  a  lack  of  clear  direction  to  the  staff  as  to  what  moves  should 
be  made  by  way  of  investigations,  by  way  of  recommendations  with 
respect  to  complaints.  I  think  that  when  the  heads  of  a  great  agency 
are  so  sharply  divided,  it  is  bound  to  communicate  itself  to  some  kind 
of  inability  to,  a  paralysis  in  the  lower  levels  to  function. 

Mr.  PoTviisr.  During  the  last  perhaps  6  weeks,  Mr.  Oden  and  myself, 
under  the  direction  of  Chairman  Dingell,  have  conferred  with  a  num- 
ber of  Bureau  and  section  chiefs.  We  have  asked  this  question  specif- 
ically. I  would  like  to  determine  whether  your  findings,  sir,  are  paral- 
lel witli  ours.  We  found  that  ]:»articularly  in  the  antitrust  front,  and 
focused  upon  the  restraint  of  trade  section,  the  R-P  people,  just  the 
highest  degree  of  discouragement,  that  morale  had  really  reached 
abysmal  depths.  They  felt  that  they  were  floundering  about,  and,  more 
importantly,  perhaps,  that  they  were  being  rejected  by  those  they 
sought  to  serve.  Would  your  findings  be  along  that  same  direction, 
sir? 
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Mr.  PiTOFSKY.  Very  much  so.  It  is  for  tliat  reason  that  we  felt  it 
necessary  to  write  the  page  beginning  "The  Problem  of  Leadership." 

I  know  that  much  of  the  publicity  about  dissension  and  division 
relates  to  Robinson-Patman  enforcement,  and  I  think  it  is  there.  But 
it  is  not  limited  to  that  at  all.  We  heard  the  division  chiefs  and 
bureau  chiefs  say  much  the  same  thing  in  other  areas  of  operation. 

For  example,  one  of  the  most  discouraging  remarks  that  we  heard, 
and  I  have  great  sympathy  for  the  man  who  uttered  it,  was  from  the 
man  in  charge  of  the  consumer  protection  program,  who  said  that 
quite  honestly,  given  the  divisions  and  dissensions  in  the  Commission, 
he  was  not  clear  as  to  what  his  mission  and  goal  was  with  respect  to 
consumer  protection.  Many  people  commented  on  the  absence  of  plan- 
ning, the  establishment  of  priorities,  the  definition  of  goals,  so  it  is 
all  part  of  that  situation  and  we  have  great  sympathy  for  the  situation 
of  the  staff,  caught  between  these  different  philosophies  as  to  the  dh^ec- 
tion  the  Commission  ought  to  go,  and  caught  in  the  situation  in  which 
institutionalized  planning  seems  not  to  have  reached  a  very  effective 
level. 

Mr.  PoTViN.  The  mention  of  the  planning  function,  sir,  gives  rise 
to  another  question. 

Page  13  of  your  report,  you  say : 

The  consequence  of  a  lack  of  direction  from  the  top  has  been  de  facto  dele- 
gation of  a  good  deal  of  authority  to  the  staff,  with  a  kind  of  veto  authority  over 
staff  decisions  exercised  by  the  five  Commissioners  on  a  case-by-case  basis. 

Speaking  to  the  same  point  on  page  81,  you  say,  "The  FTC  has 
made  limited  use  of  its  broad  power  to  delegate  authority  to  the  staff'," 
and  then  go  on  in  some  particulars,  rather  giving  the  impression  that 
you  feel  far  too  little  delegation  takes  place.  Could  you  clarifv  that 
abit? 

Mr.  PiTorsKY.  I  am  very  pleased  to  have  an  opportunity  to,  because 
I  realize  that  on  the  surface,  it  looks  as  if  we  are  taking  two  different 
positions.  But  we  said  very  plainly  in  our  report  that  our  proposals 
for  increased  delegation  to  the  staff'  can't  go  into  effect  until  guidelines 
to  the  staff  as  to  investigations  that  they  ought  to  open,  complaints 
they  ought  to  file,  volmitary  compliance  actions  they  ought  to  accept 
are  clearly  defined.  It  is  a  two-step  proposition.  It  would  be  irrespon- 
sible to  propose  increased  delegation  under  the  present  circumstances, 
because  I  do  not  honestly  know  how  a  good  man  could  exercise  his 
authority. 

Mr.  PoTviN.  But  you  do  not  mean  thereby  to  dilute  in  any  way  your 
overall  recommendation  that  far  more  delegation  take  place. 

Mr.  PiTOFSKY.  That  is  right,  but  it  has  to  be  two-step.  First  of  all, 
there  has  to  be  the  institution  of  clear  guidelines,  establishment  of 
priorities  and  all  that  sort  of  thing.  Then  we  would  hope  there  could 
be  increased  delegation. 

Mr,  PoTviN,  In  recent  times,  there  has  arisen  what  some  observers 
regard  as  a  rather  quaint  practice  of  having  public  dissent  to  the 
issuance  of  complaints.  Could  you  speak  to  that,  Mr.  Pitofsky,  to  the 
relative  proprieties  and  difficulties  and  so  forth  ? 

Mr.  PiTOFSKY.  Well,  frankly,  I  had  not  really  considered  tliat,  al- 
though I  know  it  is  a  practice  that  is  relatively  rare.  I  have  no  reaction 
to  that  one  way  or  the  other. 
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Mr.  PoniN^.  The  issuance  of  a  complaint,  of  course,  is,  one  mio;ht 
say,  analogous  to  finding:  that  there  is  probable  cause  to  believe,  with 
a  rather  low  order  of  proof  required  compared  to  a  formal  proceed- 
ino-s  in  its  later  stages.  Thus,  if  you  were  defendant's  counsel  and  one 
or  more  commissioners  in  a  pu.blicly  issued  document  enumerated  their 
reasons  for  not  wanting  a  complaint  issued,  would  you  not  thereby 
feel  rather  secure  concerning  their  vote  on  the  e\entual  outcome  of  the 
proceedings  ? 

Mr.  PiTOFSKY.  No;  I  do  not  think  so.  I  think  that  these  dissents  to 
the  issuance  of  a  complaint  are  based  on  a  judgment  by  some  com- 
missioners that  the  Commission's  limited  resources  could  better  be 
used  in  some  other  direction.  I  do  not  think  it  necessarily  follows  that 
when  a  case  finally  reaches  the  Commission  level,  there  will  not  be  a 
vote  on  the  merits. 

For  example,  you  do  have  in  the  Supreme  Court  dissents  to  the 
granting  of  certiorari.  I  would  n.ot  expect  that  that  commits  the  Jus- 
tice to  A'ote  in  any  particular  way  on  the  merits. 

Mr.  PoT^^N.  So  that  you  would  feel  that  it  would  be  a  function  of 
the  allocative  process  rather  than  a  function  of  the  merits. 

Mr.  PiTOFSKY.  T  am  convinced  of  that. 

Mr.  PoTvix.  Have  you  read  these  dissents  in  any  number  to  make 
an  analvsis  as  to  whether  the  papers  and  pieces  of  paper  in  question 
reflect  that  thought? 

Mr.  PiTOFSKY.  Well,  I  have  read  some  of  them  and  the  ones  that  I 
did  read,  it  seems  to  me,  do  reflect  that  thought ;  yes. 

]\rr.  Pcnix.  But  you  would  concede  that  in  each  instance,  what  the 
dissent  said  would  be  rather  determinative  ? 

"Mr.  PiTOFSKY.  If  I  understand  vour  question,  I  think  the  answer  is 
"Yes." 

Mr.  PoTvix.  And  if  it  were  substantive  oriented,  would  you  feel  that 
I  haA'e  raised  a  valid  point  ? 

Mr.  PiTOFSKY.  It  depends  on  what  the  point  is  that  you  are  raising. 
I  still  would  not  think  it  binds  any  commissioner  in  any  way  to  vote 
in  a  particular  way  when  the  case  comes  up  on  the  merits. 

Mr.  PoT\iN.  I  Vould  not.  of  course,  think  that  one  would  want  to 
attempt  to  apply  the  law  of  contracts  to  the  dissent,  but  I  think  you 
would  admit  that  it  would  appear  ero'^ive  of  the  full  spectrum  of 
0]itions  which  the  Commissioner  might  have  to  the  extent  that 
while  commissioners,  like  many  members  of  this  body,  with  certain 
notable  exceptions,  do  not  allow  the  clammy  hand  of  consistency  to 
remain  too  long  on  their  shoulder.  It  would  be  an  impeding  factor; 
would  it  not? 

Mr.  PiTOFSKY.  I  understand  the  point  you  are  making,  and  I  am 
willing  to  say  that  there  is  something  there.  It  is  part  of  the  whole 
problem  of  the  Commission  acting  both  as  the  party  filing  the  com- 
plaint and  then  the  judge  in  the  case.  Our  proposals  for  delegation  of 
authority  in  part  are  directed  to  that.  So  T  do  not  w^ant  to  resist 
entirely  the  thrust  of  what  you  are  saying.  I  think  there  is  a  point 
there. 

Mr.  Oden.  Professor  Pitofsky,  I  am  sure  that  you  would  be  willing  to 
grant  that  there  is  quite  a  bit  of  difference  between  an  appellate  court 
refusing  to  hear  arguments  on  appeal  and  an  administrative  body 
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issuing  a  complaint  in  which  one  or  more  of  the  Commissioners  find 
it  necessary  to  write  a  dissent  before  any  facts  have  been  tried,  before 
any  judicial  or  administrative  body. 

Af  r.  PiTOFSKY.  I  think  there  is  a  difference. 

Mr.  AVertheimer.  I  think  what  we  are  getting  to,  when  you  get 
down  to  it,  is  whether  you  consider  this  improper  administrative 
practice. 

Mr.  PiTOFSKY.  I  am  not  prepared  to  say  that. 

Mr.  PoTviN.  I  would  like  next,  if  I'may,  Mr.  Chairman,  to  turn 
to  page  67  of  the  report,  which  speaks  to  the  Robinson- Patman  Act. 
Certainly  in  the  firet  paragraph  thereof,  as  you  said  this  morning,  sir, 
you  took  note,  so  to  speak,  of  what  you  have  "termed  a  growing  body  of 
criticism. 

Mr.  KiRKPATRiCK.  Yes. 

Mr.  PoTviisr.  Without  ascribing  thereto.  You  then  noted  the  un- 
deniable deemphasis  on  formal  proceedings  in  later  years  regard- 
ing this  act. 

You  also  apparently  had  read  all  or  at  least  most  of  the  Elman 
dissents,  because  you  discuss  tlie  increasingly  sharp  differences  of 
policy. 

Could  you  speak  now  to  your  final  sentence  in  that  paragraph  ?  You. 
say,  "There  is  now  widespread  uncertainty  among  businessmen  and 
their  advisers  as  to  how  to  comply  with  this  statute." 

Is  that  a  function,  sir,  of  the  sentence  in  which  you  say,  "A  multi- 
plicity of  opinions"  within  the  Commission  ? 

Mr.  KiRKPATRiCK.  I  would  not  think  so,  although  the  sharp  dif- 
ference, of  course,  particularlv  in  the  per  se  areas,  would  reflect  itself, 
I  think,  in  a  businessman's  decision.  It  would  perplex,  I  would  think, 
a  businessman  in  making  a  decision  if  he  had  no  way  of  knowing 
whether  or  not  the  law  is  going  to  be  enforced  on  a  per  se  basis  or 
whether  or  not  there  must  be  shown  injury  to  competition. 

Mr.  PoTviN.  So  that  in  part,  at  least,  when  you  say  there  is  now  wide- 
spread uncertainty  among  businessmen  and  their  advisers,  this  would 
arise,  again  at  least  in  part,  from  this  sort  of  public  and  private 
liassling  witliin  the  Commission  on  the  act  ? 

Mr.  KiRKPATRirK.  I  should  neriiaps  add  a  note  of  caution  here.  I 
was  Chairman  of  this  Commission,  but  I  cannot  interpret  the  report 
for  the  Commission ;  the  document  must  speak  for  itself.  AVlien  I  place 
an  interpretation  upon  it,  it  is  my  interpretation.  But  I  would  agree 
with  you  in  what  you  said,  yes,  in  part. 

Mr.  PoT\-ix.  The  next  paragra]:)h,  of  course,  causes  rather  more 
consternation.  You  state,  sir : 

Wo  are  persuaded  that  the  time  has  come  fur  the  FTC  to  initiate  a  study  and 
appraisal  of  the  eompatability  of  the  Robinson-Patman  Act  and  its  current  in- 
terpretations to  the  attainment  of  antitrust  objectives. 

Could  you  describe  the  kind  of  study  you  have  in  mind  and  what 
the  end  pi-oduct  of  that  study  might  be  ? 

]Mr.  KiRKPATRiCK.  I  wish  I  could.  I  am  not  myself  sufficiently  expert 
in  the  field  of  economic  studies.  It  appeared  to  us  that  if  there  was  any- 
bodv  in  this  country  in  the  governmental  hierarchy  that  was  best 
equipped  to  make  a  study  of  this  kind,  to  deAdse  the  procedures  and 
to  come  up   with  recommendations  of  an  objective  and  economic 
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nature,  it  was  the  Federal  Trade  Commission.  I  could  not  question 
that  it  is  a  complex  and  difficult  study  to  conduct.  The  data  are  not 
that  readily  available.  There  are  too  many  permutations  and  combi- 
nations. 

We  discussed  that,  what  form  such  a  study  might  take,  in  terms  of 
the  data.  One  suggestion  was  that  the  data  might  be  available  for  ob- 
servation following,  for  example,  the  impact  of  a  recent  decision  or  the 
imposition  of  a  consent  order  or  an  adjudicated  order  on  the  major 
part  of  an  industry.  It  would  be  interesting  to  see  what  happened  to 
pricing  after  such  an  event.  We  do  not  have  and  did  not  reach  any 
recommendation  or  any  firm  notion  as  to  what  form  such  a  study 
would  or  could  take. 

Mr.  PoTvix.  Had  you  given  anj^  thought,  sir,  to  what  would  be  done 
with  this  study  ?  We  live  in  a  town  full  of  studies.  I  do  not  mean  that 
to  sound  facetious,  but  literally,  having  made  the  study  and  saying 
that  it  was  the  best  of  all  possible  studies,  I  tliink  the  next  and  per- 
haps more  basic  question  is  how  would  it  be  implemented? 

Mr.  KiRKPATKicK.  Speaking  for  myself,  I  would  assume  that  if  the 
study  brought  about  recommendations  or  it  contained  implicit  in  it  a 
change  in  the  Robinson-Patman  Act,  such  would  then  take  legislative 
form. 

Mr.  PoTviN.  So  that  it  would  be  a  report  with  recommendations  to 
the  Congress? 

Mr.  KiEKPATRicK.  My  own  thinking  was  in  that  direction,  yes.  I  do 
not  know  that  the  report  says  as  much. 

]Mr.  PoTviN.  This  is  reassuring. 

Mr.  PiTOFSKY.  May  I  add  to  that? 

Mr.  PoTviN.  Please  do,  sir. 

Mr.  PiTOFSKY.  It  seems  to  me  that  we  had  in  mind,  I  thinlc  it  is 
section  6  of  the  I'^ederal  Trade  Commission  Act  which  expressly  gives 
power  to  the  FTC  to  report  to  the  President,  to  the  Congress,  and  to 
the  general  publ  i  on  the  status  of  the  antitrust  laws.  Our  thought  was 
that  the  FTC  is  the  appropriate  organization  in  Government  to  con- 
duct such  a  study  and  that  we  would  hope  it  would  result,  among  other 
things,  in  proposals  to  the  Congress  for,  if  appropriate,  legislative 
change  in  the  present  Robinson-Patman  Act. 

Mr.  PoTviN.  The  fact  that  section  6  was  not  specifically  mentioned 
gave  rise  to  a  host  of  conjectures  in  many  quarters,  of  course.  It  is  re- 
assuring to  learn  that  you  had  in  essence  recommendations,  if  it  be- 
came that  basic,  for  changes  in  legislation. 

Mr.  PiTOFSKY.  Absolutely. 

Mr.  PoTviN.  The  Robinson-Patman  Act,  of  course,  is  a  part  of  the 
law  of  the  land  which  has  been  duly  enacted  by  this  body  and  the  other 
body  and  signed  by  the  President.  It  is  my  understanding  that  each  of 
the  commissioners  at  the  appropriate  time  took  an  oath  of  office  that 
they  would  enforce  the  laws  entrusted  to  their  stewardship. 

Now,  what  are  your  thoughts,  sir,  on  the  degree  of  discretion  which 
they  have  in,  for  one  thing,  pursuing  the  allocative  function,  or  of  not 
enforcing  a  law  which  they  are  given  to  enforce  ? 

As  an  example,  if  someone,  to  put  it  in  very  sharp  focus,  comes  in  with 
a  perfectly  documented  case  of  a  blatant  violation  of  a  statute,  to 
what  degree  is  the  Commission  invested  with  discretion  not  to  act, 
in  your  view  ? 
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Mr.  KiRKPATEiCK.  In  my  view,  the  Commission  should  have  almost 
complete  discretion  to  select  amon^  the  great  range  of  laws  that  are  to 
be  enforced  those  which  are  trivial  violations  and  those  which  are 
serious  violations  and  to  bring  cases  where  there  are,  in  its  judgment, 
serious  violations.  It  is  a  fact  of  life  that  they  cannot  do  everything 
everywhere,  and  should  not  bring  a  case  where  the  violation  is  trivial, 
of  no  consequence,  and  of  no  competitive  damage. 

Mr.  PoTviN.  Let  me  ask  you,  sir,  the  last  sentence  of  that  paragraph 
is  quite  curious.  It  says : 

Also,  the  FTC— 

And  we  are  speaking  now  to  any  interim  pending  the  completion  of 
the  study  you  recommend — 

Also,  the  FTC  should  direct  its  enforcement  proceedings  under  section  2(c), 
(d),  or  (e)  of  the  act  to  cases  In  which  injury  to  competition  exists. 

;Mr.  Kerkpatrick.  Yes. 

Mr.  PoTviN.  I,  of  course,  would  not  presume  to  point  out  to  either  of 
3^ou  gentlemen  that  those  are  per  se  statutes.  I  know  that  you  are  well 
aware  of  it. 

Mr.  KiRKPATRicK.  Yes. 

Mr.  PoTv^iN.  Are  you  not,  in  effect,  recommending  administrative 
amendment  here  ? 

Mr.  KiRKPATRiCK.  No,  for  the  reasons,  I  think,  that  I  indicated. 
It  seems  to  me  that  those  laws  are  concerned  with  competitive  dam- 
age. The  Commission,  it  seems  to  me,  should  be  free — now,  it  need 
not  show  in  a  proceeding,  it  need  not  prove  competitive  damage.  But 
in  bringing  a  case  under  2  (c),  (d),  or  (e),  it  seems  to  me  it  may,  as 
a  predicate  for  its  selection  of  the  case,  require  that  damage  or  a  clear 
threat  of  damage  be  first  shown  to  it. 

Mr.  DiNGELL.  Could  I  ask  a  question?  Are  you  suggesting  guide- 
lines here  to  the  FTC  as  to  which  of  the  sections  of  the  law  entrusted 
to  its  enforcement  it  should  choose  to  carry  forward  and  which  it 
should  disregard? 

Mr.  KJERKPATRiCK.  During  this  interim  period,  we  have  done  that 
here ;  ves,  sir. 

Mr."DiNGELL.  I  see.  In  order  that  I  might  have  this  clearly  in  mind, 
am  I  fair  in  inferring,  then,  that  you  are  making  a  judgment  as  to 
which  you  regard  to  be  unimportant  sections  of  the  law  and  which 
vou  regard  as  being  important  ? 

Mr.  KiRKPATRiCK.  In  those  terms,  I  think  it  fair  to  say  that  this 
sentence  means  that  where  there  is  no  competitive  damage,  we  would 
recommend  for  this  interim  period  that  the  Commission  not  enforce 
2(c),  (d),or  (e). 

Mr.  DiNGELL.  This  brings  me  around  to  two  fundamental  ques- 
tions. The  first  is  one  that  I  regard  as  being  of  some  importance. 

Are  you  addressing  yourself  as  to  the  right  or  duty  or  privilege  of 
the  Commission  to  adjudicate  which  factual  circumstances  it  regards  as 
being  worthy  of  pursuit,  or  are  you  actually  directing  your  attention 
to  having  the  Commission  make  judgment  as  to  which  sections  of  the 
law  it  shall  deem  as  being  worthy  of  enforcement  and  which  it  shall 
deem  as  being  unworthy  of  enforcement  ? 

Mr.  KiRKPATRiCK.  I  think  it  is  the  former,  if  I  understand  you. 
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Mr.  DixGELL.  The  former  and  not 

Mr.  KiRKPATRiCK.  Yes. 

Mr.  DiNGFXL.  In  other  words,  you  say  they  should  deal  with  ques- 
tions of  fact  as  being  important  or  unimportant  as  opposed  to  deal- 
ing with  sections  of  the  law  ? 

Mr.  KiRKPATRicK.  Yes,  we  do  not  suggest  that  they  not  enforce 
sections  2(c),  (d).  or  (e).  We  suggest  that  when  there  is  no  showing 
of  competitive  damage  in  those  circumstances,  they  select — the  process 
that  any  commission  must  be  engaged  in— it  should  be  free  in  its 
discretion  to  elect  not  to  bring  a  case. 

Mr.  DiNGEix.  As  a  Congressman,  I  am  concerned  with  the  preroga- 
tives of  the  Congress  to  establish  broad  national  policy.  And  I  am 
equally  troubled  by  something  else,  that  the  law  be  fully  and  forcibly 
carried  out.  My  problem  is  dealing  with  regulatory  agencies  refusnig 
to  carry  out  the  regulatory  functions  that  have  been  entrusted  to 
them  as  their  mission. 

Whom  do  you  feel  should  lay  down  national  policy  in  these  mattere'^ 
Should  it  be  the  Congress  or  should  it  be  the  Federal  Trade  Commis- 
sion acting  under  administrative  fiat  ? 

Mr.  KiRKPATRiCK.  With  great  respect,  sir;  of  course  it  must  be  the 
Congress  that  lays  down  the  law.  It  seems  to  me  the  Commission 
would  not  be  departing  from  any  mandate  of  the  Congress  if 

Mv.  DiNGELL.  I  am  rather  curious.  These  laws  are  rather  clear  ni 
the  sections  that  we  have  been  discussing.  As  I  read  it,  there  is  no  re- 
quirement that  there  be  a  showing  of  damages. 

}i[r.  KiRKPATOicK.  As  a  matter  of  proof,  there  is  not,  sir. 

Mr.  DiNGELL.  Simply  that  the  circumstance  transpire. 

Mr.  KiRKPATRiCK.  But  there  is  no  direction,  as  I  would  read  it,  to 
the  Commission  that  each  and  eveiy  case  be  brought  whether  or  not 
there  is  competitive  damage.  There  simply  is  no  need  to  prove  damages 
in  the  circumstances. 

Mr.  DiNGELL.  I  find  it  passingly  strange,  I  must  say,  that  someone 
would  come  before  this  committee  and  suggest  that  an  agency  of  the 
Federal  Government  should  pick  and  choose  the  laws  and  construe 
the  intent  of  Congress  at  variance  with  that  which  the  original  intent 
happened  to  be.  I  was  not  in  Congress  when  this  transpired;  my  dad 
was.  But  I  have  some  understanding  of  his  feelings  and  of  course,  we 
do  have  the  advantage  in  this  committee  of  the  service  of  ^Ir.  Patman, 
who  was  one  of  the  authors.  While  I  would  hesitate  to  say  he  is 
probably  the  foremost  expert,  I  think  his  position  in  history  \vould  say 
that  he  is,  as  the  author,  one  of  the  outstanding  experts  in  this  partic- 
ular statute.  I  find  myself  very  hard  put  to  understand  the  thesis  that 
a  regulatory  agency  of  the  Federal  Government  should  pick  and  choose 
those  sections  which  it  should  carry  out  and  that  it  should  pick  and 
choose  those  sections  of  the  statute  which  it  should  carry  forward. 

Mr.  KiRKPATRiCK.  But  I  would  not  read  2  (c),  (d),  and  (e),  sir,  as 
being  a  mandate  to  the  Commission  that  every  case  which  involves  on 
the  surface  a  violation,  but  there  being  no  competitive  damage,  that  it 
must  be  prosecuted. 

Mr.  DiNGELL.  Let  us  take  on  the  one  hand,  the  question  of  whether 
or  not  the  factual  variance  with  statutory  requirement  is  substantial. 
On  the  other  hand,  we  have  the  fundamental  question  of  the  merit  of 
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the  statute.  I  think  we  are  agreed  here  that,  I  very  much  liope  we  are 
agreed,  that  the  Commission  might  have  a  measure  of  discretion  in 
the  hrst  instance  but  would  not  have  any  discretion  at  all  in  the  second. 

Mr.  PiTOFSKY.  ^lay  I  participate  in  this  ? 

Mr.  DiNGELL.  Certainly. 

Mr.  PiTOFSKY,  It  is  clear  you  are  raising  a  very  difficult  question, 
one  that  we  have  discussed. 

Let  me  first  of  all  put  it  in  context.  I  think  it  is  unrealistic  to  talk 
about,  in  this  situation,  the  Commission  picking  and  choosing  among 
the  statutes  and  the  cases  it  will  bring.  The  Commission  has  to  pick 
and  choose,  because  it  can't  possibly,  with  $18  million  and  450  lawyers, 
enforce  all  the  statutes  committed  to  its  jurisdiction  against  all  the 
situations  which  come  to  its  attention.  So  when  it  chooses  to  bring 
a  2(c),  or  2(d)  or  2(e)  case,  although  it  is  not  always  apparent  to 
the  Federal  Trade  Commission  because  of  the  absence  of  institutional 
planning,  in  effect,  it  is  making  a  decision  not  to  attack  a  merger  under 
section  7,  which  is  also  committed  to  its  jurisdiction,  or  not  to  attack 
a  fraud  in  Harlem  under  section  5,  which  is  also  committed  to  its 
jurisdiction.  So  it  has  to  make  some  decisions. 

We  are  suggesting  that  for  a  temporary  period,  they  pull  back  on 
aggressive  enforcement  of  2  (c),  (d),  or  (e)  and  look  around  and  see 
if  this  statute  is  really  fulfilling  the  purposes  for  which  Congress 
intended  it.  A  statute  passed  35  years  ago 

Mr.  DiNGELL.  I  am  curious  where  in  the  law  of  the  Federal  Trade 
Commission  is  the  power  given  to  that  agency  to  perform  in  that 
fashion. 

Mr.  PiTOFSKY.  The  fashion  of  choosing  which  cases 

Mr.  DiNGELL.  To  engage  in  this  kind  of  experimentation  with  the 
law. 

Mr.  PiTOFSKY.  I  am  not  suggesting  experimentation,  but  that  the 
Commission  operates  under  a  mandate  to  bring  cases  in  the  public 
interest.  It  has  to  make  a  choice  in  every  case  as  to  whether  or  not  a 
case  is  in  the  public  interest.  That  is  under  section  5.  Every  time  it 
makes  that  choice,  it  makes  a  choice  not  to  bring  another  case. 

I  am  just  suggesting  that  in  this  area,  while  a  certain  amount  of 
reconsideration  takes  place  as  to  whether  these  statutes  serve  the  pur- 
pose for  which  they  were  originally  intended,  they  go  a  little  slow. 
We  are  not  suggesting  no  2  ( c ) ,  2  ( d )  or  2  ( e )  cases. 

Mr.  PoTvix.  But,  Mr.  Pitofsky,  the  decision  you  refer  to  is  a  decision 
that  would  be  made  by  the  agency,  again  not  by  the  Congress. 

Now,  bearing  in  mind  that  we  place  this  in  a  rather  special,  limited 
context,  an  individual  has  come  in  with  a  perfectly  documented  case 
that  there  has  been  a  violation  of  2(d),  so  there  is  no  factual  loose- 
ness here. 

Section  2(d)  starts  out  that  it  shall  be  unlawful  for  any  person 
engaged  in  commerce  to  pay  or  contract  for,  and  so  forth.  Now,  you 
did  not  say  that  they  should  not  do  this  aggressively.  What  you  did 
say  that  they  should  direct  the  proceedings  to  cases  in  which  injury 
to  competition  exist,  which  you  in  effect  have  done,  as  you  have  read 
into  2(d),  that  it  shall  be  unlawful  for  any  person  engaged  in  con- 
tinuing to  pay  or  contract  for  the  payment  of  anything  of  value,  and 
somewhere  in  there,  you  have  written  in  this  "and  tliore  has  been."' 
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You  do  not  say  substantial  injury,  you  simply  say  injury  to  com- 
petition. Now,  again,  whose  definition  of  competition  ? 

After  all,  Mr.  Elman's  former  assistant,  Mr.  Posner,  yesterday 
denied  in  just  the  most  vehement  tones  imaginable  that  a  2(d)  viola- 
tion could  ever  mjure  competition.  Again,  the  Meyer  case  in  its  final 
line  mandated  the  Commission  to  proceed  further  in  a  manner  consist- 
ent with  the  opinion  to  perfect  it.  The  guidelines  are  there. 

Now,  if  what  you  suggested  were  done,  you  would  also  be  vitiating 
the  action  of  the  Supreme  Court  under  which  those  guidelines  are 
being  put  out,  because  you  would  have  guidelines  that  are  not  being 
enforced. 

Mr.  PiTOFSKY.  Temporarily  while  the  matter  is  being  considered. 
But  I  must,  with  your  indulgence,  insist  upon  the  point  I  am  making. 
When  that  man  came  in  with  his  perfect  2(d)  case,  somebody  came  in 
the  other  door.  Somebody  wrote  a  letter  to  the  FTC  saying  he  had 
just  had  his  money  taken  away  from  him  through  an  unfair  advertising 
scheme.  The  Commission  can't  handle  both  those  cases. 

Mr.  DiNGELL.  Let  us  address  ourselves  to  this  point.  I  think  we  are 
coming  to  two  points  that  I  find  particularly  difficult  in  your  report. 

Let  me  say,  by  the  way,  and  I  have  not  had  a  chance  to  say  this,  I  am 
in  fundamental  agreement  with  most  of  what  you  have  had  to  say.  I 
think  it  is  an  excellent  docmnent  and  provides  much  worthy  grist  for 
careful  thought  and  energy.  It  even  goes  so  far  as  to  afford  what  I 
regard  as  some  desirable  steps  forward. 

But  nowhere  in  your  report  do  I  see  the  inequities  of  the  paucity  of 
resources  that  are  available  to  the  Commission.  Without  experiment- 
ing qualitatively,  you  make  certain  allegations  with  regard  to  the 
impropriety  or  the  inadequacies  or  the  incorrectness  of  allocation  of 
resources.  And  I  am  satisfied  that  there  is  a  measure  of  this  present. 
But  nowhere  in  this  document,  do  I  see  any  recommendation  that  the 
Federal  Trade  Commission  should  have  more  resources  to  do  the  vast 
amount  of  enforcement  which  the  laws  impose  upon  it.  Rather,  you 
seek  to  take  an  inadequate  serving  of  salami  and  to  slice  it  more  thinly. 
I  wonder  if  you  could  comment  on  that. 

Mr.  KiRKPATRicK.  My  first  comment,  Mr.  Chairman,  would  be  that 
nowhere  in  this  document  do  we  say  that  the  Federal  Trade  Commis- 
sion, if  it  is  to  undertake  the  various  programs  that  we  recommend, 
has  sufficient  resources. 

Mr.  DiNGELL.  I  am  aware  of  that. 

Mr.  KiRKPATRiCK.  It  is  a  question  that  we  simply  have  not  dealt 
with,  really. 

Mr.  DiNGELL.  But  this  is  probably  the  most  important  single  prob- 
lem that  exists  in  Washington  with  regard  to  the  regulatory  agencies, 
in  terms  of  real  dollars,  in  terms  of  staff,  in  terms  of  costs,  in  terms  of 
the  duties  imposed  upon  it  which  continuously  and  constantly  expand, 
its  resources  to  do  the  job  have  been  in  a  state  of  continuous  decline  and 
shrinkage. 

Gentlemen,  I  regard  this  as  being  perhaps  the  single  most  important 
problem  that  exists  with  regard  to  the  FTC.  No  where  in  this  very  fine 
document  is  this  matter  alluded  to. 

Mr.  Wertheimer.  With  your  indulgence,  Mr.  Chairman,  I  do  not 
think  this  fully  answers  your  question,  but  I  think  the  report  does  refer 
to  it  in  one  place.  On  page  34,  the  statement  is  made : 
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We  agree  with  the  Chairman  of  the  Federal  Trade  Commission  and  others  that 
Congress  is  partly  responsible  for  the  FTC's  prolilenis  because  of  its  practice  of 
committing  important  new  legislative  programs  to  the  agency  without  com- 
mensurate increases  in  budget.  We  also  conclude  that  the  FTC  has  not  done 
what  it  could  with  the  reesources  that  have  been  available  to  it. 

Mr.  DiNGELL.  So  you  have  a  caveat  which  effectively — not  in  toto, 
but  rather  largely — nullifies  the  very  fine  language  which  appears  just 
preceding  it. 

Did  you  gentlemen  actually  consider  the  real  financial  need,  the  real 
staffing  needs  in  your  report  ? 

Mr.  KiRKPATRiCK.  I  do  not  think  we  regarded  it  within  our  compe- 
tence to  do  any  budgetary  forecast  regarding  the  institution.  It  would 
seem  to  follow,  it  seems  to  me,  that  if  these  programs  are  undertaken 
and  they  bear  the  fruit  they  should  bear,  the  budgeting  process  would 
make  available  funds  to  carry  them  forward  in  a  proper  way. 

Mr.  DiNGELL.  The  FTC  has  been  down  there  on  Pennsylvania 
Avenue  for  many,  many  years.  It  is  very  plain  to  me  that  it  has  never 
had  the  funding  that  it  needs  to  carry  out  its  mission.  Now,  it  may  be 
that  if  every  single  one  of  these  were  implemented,  you  might  be  able 
to  come  forward  wnth  the  pious  hope  that  they  are  funded.  But  do  you 
have  any  assurances  beyond  that  splendid  hope? 

Mr.  KiRKPATRiCK.  We  certainly  have  no  such  assurances,  sir,  and  as 
a  matter  of  fact,  our  mission  was  in  that  direction.  I  think,  reall3',  the 
forecasting  of  the  budgetary  requirement  is  not  only  outside,  I  believe, 
our  competence,  but  outside  of  our  direction. 

Mr.  DixGELL.  Is  not  the  question  of  the  financial  capability  of  an 
agency  to  carry  out  its  mission  perhaps  the  central  fact  of  its  existence  T 
Is  it  not  perhaps  the  central  fact  as  to  whether  or  not  it  be  an  effective 
industry  ? 

Mr.  KiRKPATRiCK.  Without  money,  it  can't  go  very  far. 

Mr.  DiNGELL.  Let  me  ask  you  a  very  bald,  flat  question — does  the 
FTC  have  the  resources  it  needs  to  do  the  job? 

Mr.  KiRKPATRiCK.  I  suppose,  Mr.  Chairman,  it  depends  on  what 
the  job  is  conceived  to  be. 

Mr.  DiNGELL.  Carrying  out  the  laws  we  have  given  it  to  administer. 

Mr.  KiRKPATRiCK.  Were  all  of  our  programs  to  be  properly  imple- 
mented, I  would  think  additional  funds  would  be  required. 

Mr.  DiNGELL.  From  our  colloquy  earlier,  I  would  assume  its  re- 
sources would  be  grossly  inadequate  for  administering  the  law  the 
way  the  Congress  intended. 

Mr.  KiRKPATRiCK.  If  it  were  to  be  required,  as  was  suggested  in 
our  colloquy,  that  each  and  every  violation  of  whatever  law  is  within 
its  charge  be  prosecuted  to  the  hilt,  I  would,  I  think,  be  forced  to 
agree  with  you,  sir. 

Mr.  DiNGELL.  I  find  you  folks  like  a  group  of  distinguished  archi- 
tects who  sat  down  to  draw^  the  plans  for  the  building  without  con- 
sidering what  it  would  cost.  As  a  matter  of  fact,  I  must  confess, 
Mr.  Kirkpatrick,  I  find  you  rather  like  a  group  of  distinguished 
architects  who  have  the  responsibility  to  construct  a  certain  type  of 
building,  reflecting  certain  realities  with  regard  to  climate,  circum- 
stances, and  so  on,  and  coming  up  with  a  set  of  recommendations 
that  are  totally  unrelated  in  certain  particulars  to  the  mission  of  the 
structure. 
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You  have  one  concept  as  to  how  the  FTC  should  act.  The  Congress 
has  expressed  very  clearly  how  it  has  expected  the  FTC  to  act,  tak- 
ing, for  example,  the  particular  sections  of  the  Eobinson-Patman  Act 
that  are  very  clearly  before  us.  The  Congress  did  not  read  into  the 
law  the  suggestion  that  these  particular  behavioral  violations  of  the 
Kobinson-Patman  Act  should  be  enforced  only  where  there  is  injury 
to  competition.  The  mandate  of  the  Congress  and  the  carrying  out 
of  the  law— and  you  are  a  lawyer,  a  distinguished  one — was  that  it 
should  simply  take  certain  steps  where  it  found  these  per  se  violations. 

Nowhere  in  my  legal  career,  which  is,  let  me  say,  neither  as  long 
nor  as  distinguished  as  yours,  have  I  ever  heard  professed  in  any 
judicial  or  legislative  hall  this  opinion  that  administrative  bodies 
should  pick  and  choose  the  laws  that  they  are  to  carry  out. 

As  a  matter  of  fact,  when  the  Federal  Trade  Commissioner  takes 
his  oath  of  office,  he  takes  the  same  oath  I  do.  He  says  he  will  support 
and  defend  the  laws  of  the  United  States.  It  is  in  the  Constitution. 

Mr.  PoTviN.  Mr.  Chairman. 

Unhappily,  Mr.  Pitofsky,  the  text  of  you  subsection  on  Kobinson- 
Patman  Act  does  not  support  your  thesis,  that  your  recommenda- 
tion here  is  a  function  of  either  the  budgetary  or  the  allocative 
process.  Nowhere,  I  submit,  in  that  subsection  is  there  a  word  that  I 
find — and  if  I  have  overlooked  it,  I  would  certainly  be  in  your  debt 
if  you  pointed  it  out — talking  about  either  budget  or  allocation  of 
resources.  Had  you  said  that,  it  would  be  quite  another  matter,  of 
course. 

Mr.  Pitofsky.  "We  said  that  in  part  in  a  full  section  beginning  on 
page  26,  running  over  to  28,  in  which  we  analyze  there  not  the 
Eobinson-Patman  enforcement  activities,  but  the  textile  and  fur  and 
merger  activities. 

But  do  we  have  to  say  that  the  FTC,  if  it  aggressively  enforces 
section  2(c),  must  thereby,  automatically,  not  be  enforcing  certain 
other  statutes  that  it  has  jurisdiction  to  enforce  I 

Mr.  PoT^^:N.  Let  me  s<ay  this,  sir,  that  I  think  one  of  the  difficulties 
of  the  dialog,  which  has  been  repeated  in  many  halls  over  many, 
many  years,  has  been  the  inherent  difficulty  in  the  perspective  of  the 
two  parties  to  the  dialog. 

You,  Mr.  Kirkpatrick,  are  the  titular  head  of  a  group  of  advocates. 
You  represent  a  client  who  has  been  charged  with  a  violation  be- 
fore the  FTC.  And  of  course,  as  such,  you  are  rather  immersed  in  the 
details  and  the  implications  of  that  case,  that  one  case — properly. 
The  Congress,  on  the  other  hand,  has  to  take  the  broad  overview  type 
of  perspective.  Thus,  if  we  find  a  situation  in  which  you  may  not  feel, 
and  indeed  there  may  be  others  who  would  agree  with  you,  even  inside 
the  Commission,  that  a  2(d)  violation  injures  competition  and  you 
are  thinking  of  it  from  the  terms  of  your  case.  Contrast  that  with 
the  sworn  duty  of  the  Congress,  sir,  if  you  will,  to  look  from  an  over- 
view, and  you  also  have  to  add  the  time  dimension  here — over  time. 
You  legislate,  hopefully,  if  not  in  perpetuity,  at  least  until  the  next 
amendment  comes  along,  and  this  can  be  several  lifetimes.  So  that 
if  a  2(d)  violation  here,  and  here,  and  here,  and  now  and  then  and 
again,  arose,  perhaps  not,  in  your  thinking,  measurably  so  with  your 
one  case,  I  submit  there  may  well  be  overriding  reasons  why  the  Con- 
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gressional  judjjment  that  tliere  just  will  not  be  violations  of  this  sort, 
just  as  when  a  city  council  says  you  will  not  drive  over  25  miles  an 
hour,  if  you  are  the  only  car  on  the  street,  it  might  not  hurt  a  thing. 

Is  this  not  part  of  the  difficulty,  sir  ? 

Mr.  PiTOFSKY.  Yes;  I  think  it  is.  But  I  think  unless  the  regulatory 
agencies  are  to  continue  to  assess  whether  or  not  the  laws  they  are  to 
enforce  had  valid  goals  when  the  laws  were  enacted,  you  have  juris- 
prudence that  is  decades  out  of  date  with  the  laws. 

Congressman  Dingell  made  some  awfully  solid  points  there  and 
I  do  not  want  to  leave  him  unanswered,  his  suggestion  that  there  is  no 
concern  on  our  part  about  funding 

Mr.  DiNGFXL.  Sir,  I  did  not  say  that.  I  am  sure  you  are  as  concerned 
about  the  funding  of  the  agency  as  I  am.  The  problem  I  have  with  the 
document  is  it  does  not  contain  the  kind  of  expression  of  concern  I 
really  think  somebody  who  has  made  a  careful  and  thorough  and 
exhaustive  study  would  make. 

Mr.  PiTOFSKY.  Let  me  explain  why  that  is  the  case. 

Mr.  Dingell.  I  have  this  problem  with  each  and  every  one  of  the 
regulatory  agencies.  There  is  not  a  regulatory  agency  in  Washington 
that  has  the  funds  to  carry  out  its  mission.  Go  down  to  the  FCC  and 
look  at  their  laboratory  and  you  will  see  a  laboratory  that  is  one  of 
the  national  disgraces.  Go  to'any  of  the  regulatory  agencies,  look  at 
the  IOC,  the  FCC,  the  number  of  lawyers  it  has  vis-a-vis  the  private 
practitioners  in  the  bar — they  are  outnumbered  many  to  one. 

Mr.  PiTOFSKY.  We  were  certainly  thinking  about  this.  I  believe  the 
FTC  has  the  resources  to  begin  to  carry  out  this  mission. 

Mr.  Dingell.  That  is  a  qualified  word. 

Mr.  PiTOFSKY.  That  is  a  critical  word,  as  a  matter  of  fact. 

First  of  all,  as  to  many  of  the  things  we  propose,  they  are  not  going 
to  cost  a  great  deal  of  money  at  all — such  as  effective  planning,  delega- 
tion of  authority,  discontinuance  of  ex  parte  discussion,  that  sort  of 
thing. 

Mr.  Dingell.  Did  you  suggest  the  establishment  of  a  group  or 
branch  office,  staffed  with  about  278  attorneys  around  the  country  ? 

Mr.  PiTOFSKY.  Yes,  we  did. 

Mr.  Dingell.  That  is  not  going  to  be  a  cheap  operation  ? 

Mr.  PiTOFSKY.  It  certainly  is  not.  But  we  also  suggested  that  some- 
thing like  $1,700,000  that  the  FTC  spends  on  enforcement  of  fur  and 
textile  labeling  statutes  be  cut  back  substantially.  Now,  I  am  not  sug- 
gesting that  the  FTC  can  do  all  the  things  that  we  suggest  in  the  way 
of  monitoring  advertising,  effective  compliance  programs,  ghetto  fraud 
programs,  with  the  funds  it  now  has.  But  it  can  begin  to  do  those 
things,  and  if  it  begins  to  do  them  in  a  way  that  I  think  or  that  people 
begin  t-o  think  is  effective,  I  believe  it  can  tlien  go  to  Congress  and  say, 
"these  are  the  programs  that  we  think  are  worthwhile  and  we  need 
more  money  to  carry  them  out." 

Mr.  Dingell.  Did  you  study  the  budgetary  processes  of  the  agency 
in  any  detail  ? 

Mr.  PiTOFSKY.  We  looked  into  that ;  yes. 

Mr.  Dingell.  Do  you  know  how  their  budgetary  requests  come  up 
here?  Did  you  observe  how  their  directions  to  spend  their  money  come 
back  from  here  ? 

Mr.  PiTOFSKY.  Yes,  we  did. 
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Mr.  DixGELL.  Well,  then,  in  the  liglit  of  that  scrutiny,  are  you  being 
critical,  then,  of  the  agency  or  are  you  being  critical,  then,  of  the 
Congress. 

Mr.  PiTOFSKY.  Principally  of  the  agency. 

]Mr.  DiNGELL.  Are  you  aware  of  the  fact  that  the  agency  is  given 
certain  sums  and  told  to  spend  them  in  certain  fashions  by  the  Appro- 
priations Committees  and  by  the  House  and  Senate  ^ 

Mr.  PiTOFSKY.  In  some  cases,  I  understand  that  there  are  specific 
directives  as  to  how  they  will  spend  their  money.  But  they  have  a  good 
deal  of  discretion  as  to  other  sums,  and  of  course,  in  preparing  their 
budgetary  requests. 

Mr.  DiNGELL.  Did  you  make  any  scrutiny  of  the  amount  of  actual 
discretion  the  agency  has  in  the  expenditure  of  their  funds,  either 
from  the  Bureau  of  the  Budget  or  from  the  Congress  ? 

Mr.  PiTOFSKY.  Perhaps  I  do  not  understand  your  question. 

Mr.  DiNGELL.  Did  you  make  a  study  as  to  how  much  actual  discre- 
tion the  head  of  the  Federal  Trade  Commission  has  with  regard  to 
allocation  of  financial  resources? 

What  I  am  asking  you,  Mr.  Pitofsky,  is  today,  are  you  able  to  sit 
in  that  chair  and  tell  me  that  you  actually  know  how,  and  under 
what  circumstances,  much  discretion  the  Federal  Trade  Commission 
actually'  has  in  its  allocation  of  resources?  What  I  am  trying  to  find 
out  is  are  you  criticizing  the  FTC,  the  Bureau  of  the  Budget  or  the 
Congress  ? 

I  have  no  objection  if  you  are  criticizing  the  Congress.  I  criticize 
the  body  with  a  great  deal  of  frequency  myself. 

Mr.  PiTOFSKY.  Let  me  take  a  Sjjecific  instance,  since  I  find  it  diffi- 
cult to  get  hold  of  this  question. 

The  FTC,  over  the  last  decade,  has  come  to  the  Congress  year  after 
year  and  asked  consistently  for  more  money  year  after  year  to  support 
its  textile  and  fur  operation.  I  suppose  what  you  are  telling  me  is 
that  once  they  get  that  money  for  that  purpose,  they  have  to  spend  it 
in  a  certain  way. 

Mr.  DiNGELL,  Precisely. 

Mr.  PiTOFSKY.  But  they  did  not  have  to  come  to  the  Congress  year 
after  year  and  say,  "We  ought  to  be  spending  this  money  policing 
these  fur  labels  and  not  be  spending  money  policing  other  frauds  in 
other  parts  of  the  country." 

Mr.  DiNGELL.  Do  you  know  who  tells  the  FTC  how  to  ask  for  their 
money  ?  The  Bureau  of  the  Budget  tells  them,  "You  go  on  up  there 
and  ask  for  money  for  fur  labeling."  That  has  been  one  of  my  gripes 
with  the  FTC — they  never  know  what  they  want.  I  have  not  the 
vaguest  idea  of  what  the  FTC  wants.  I  know  what  the  Bureau  of  the 
Budget  says  FTC  is  going  to  have  and  what  they  want.  FTC,  like 
good  troopers,  comes  up  to  the  Hill  and  says  what  they  ought  to  have. 
This  particularly  outrages  me  because  the  FTC  is  an  arm  of  Con- 
gress. 

My  particular  criticism  is  not  that  this  document  does  not  go  to 
central  points.  I  think  it  is  an  excellent  document.  But  when  we  get 
around  to  budgetary  matters,  do  you  actually  know  anything  about 
the  budgetary  process  that  encumbers  FTC 

Mr.  PiTOFSKY.  I  think  I  know  enough  to  answer  the  basic  question 
you  raise,  that  is,  who  we  are  criticizing.  I  think  this  criticism  is  di- 
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rected  toward  the  Commission  for  constantly  comino;  up  here  and  ask- 
ing for  money  that  we  think  would  be  better  sj^ent  in  ways  that  would 
better  serve  the  public  interest. 

Mr.  DiNGELL.  Did  you  look  behind  this  to  see  if  this  is  FTC's  policy 
or  the  Bureau  of  the  Budget's  policy  ? 

Mr.  PiTOFSKY.  We  looked  at  FTC's  requests  before  and  after  they 
went  through  tlie  Bureau  of  the  Budget. 

Mr.  DiNGELL,  Before  and  after  they  went  through  the  Bureau  of 
tlio  Budget. 

Mr.  PiTOFSKY.  Yes,  we  did. 

Mr.  DiNGELL.  Then  you  have  seen  a  document  I  have  never  seen. 

The  other  point,  gentlemen,  that  I  have  to  raise,  which  I  find  most 
troublesome  is  again,  you  seem  to  be  backsliding  into  this  idea  that 
the  FTC  shall  pick  and  choose  those  from  statutes  which  the  Congress 
deems  important.  Now,  I  sit  on  the  committee  that  gave  them  that  fur 
labeling  statute.  Wlien  they  regularly  come  before  my  committee,  I 
chew  on  them  about  whether  or  not  they  are  enforcing  that  statute, 
are  tliey  enforcing  the  wool  labeling,  are  they  enforcing  the  other  con- 
sumer protection  sections  that  are  in  there. 

If  you  are  going  to  criticize  the  agency,  it  occurs  to  me  in  perfect  fair- 
ness to  you  and  to  them,  you  ought  to  be  criticizing  the  fellow  who  de- 
serves it. 

The  Congress  lays  down  the  policy.  Maybe  what  you  sliould  have 
done,  instead  of  gnawing  on  the  FTC  and  how  they  regard  the  will  of 
Congress,  for  whom  they  work,  you  should  have  suggested  that  we 
ought  to  be  making  some  fundamental  changes  in  the  law.  You  are  kind 
of  like  the  folks  who  are  beating  the  wrong  horse. 

Mr.  PiTOFSKY.  I  do  not  think  so,  although  I  hesitate  to  shy  away 
from  criticism  of  Congress.  It  is  very  popular  these  days. 

But  going  back  again,  you  mentioned  the  fur  statutes.  But  Congress 
did  not  direct  the  Federal  Trade  Commission  to  enact  rules  under  those 
statutes  which  require  that  the  agency  check  to  see  that  there  are  no 
ablireviations  and  no  misspellings  and  that  the  type  size  is  right  on  the 
labels.  That  is  No.  1. 

No.  2,  Congress  did  not  direct  the  agency  to  run  a  program  for  a 
million  and  a  half  dollars  in  which  they  check  one  out  of  every  five 
textile  producers  in  the  United  States.  Our  proposal  is  that  they  run 
a  sampling  program,  that  that  would  be  adequate  and  save  them  an 
enormous  amount  of  money. 

So  I  say  again,  it  seems  to  me  that  it  is  the  Commission  and  its  en- 
forcement program  which  is  largely  responsible  for  these  misalloca- 
tions  of  resources. 

Mr.  DixGELL.  Gentlemen,  our  young  lady  has  just  informed  me  that 
that  is  a  vote.  I  thought  it  was  just  a  quorum  call,  l)ut  I  am  afraid  T  am 
compelled  to  go  over  to  the  floor  to  vote. 

Would  it  meet  your  approval  if  I  were  to  recess  for  about  10 
minutes. 

Mr.  PiTOFSKY.  Certainly. 

]Mr.  DixGELL.  I  hereby  declare  we  are  in  recess  for  10  or  15 
minutes. 

(Recess.) 

Mr.  DiNGELL.  The  subcommittee  will  come  to  order. 

The  Chair  recognizes  Mr.  Potvin. 
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INIr.  Pmvix.  Mr.  Chairman,  finally,  on  this  Robinson- Pat  man 
point,  there  is  one  additional  matter,  1  think,  that  perhaps  par- 
takes partly  of  the  nature  of  a  question  and  perhaps  belatedly  in 
the  nature  of  a  caveat. 

Your  panel  includes,  sir,  in  addition  to  yourself,  some  other  very 
eminent  antitrust  practitioners.  Selecting  one  quite  at  random — I 
do  not  mean  to  single  him  out  in  any  way,  I  just  happen  to  know 
him  a  bit  more,  perhaps,  than  some  of  your  other  colleagues — Mr. 
Fred  Rowe.  Mr.  Rowe  represents,  as  we  both  know,  a  number  of 
trade  associations.  Let  us  say  for  the  purposes  of  this  discussion,  at 
least,  that  some  of  them  might  be  accused  from  time  to  time  and  place 
to  place  of  violations  of  either  2(d)  or  2(e). 

Mr.  KiRKPATKiCK.  Yes. 

Mr.  Pc/nix.  Does  it  not  seem  to  you,  sir,  that  there  is  somethins: 
in  the  nature  of  what  might  be  broadly  termed  an  ethical  anomaly 
in  a  counsel  with  these  clients,  this  relationship  with  these  clients,  say- 
ing, in  effect,  to  an  enforcement  agency,  you  should  not  be  enforcing 
at  this  time  these  particular  offenses.  Is  there  not  just  a  bit  of  a  diffi- 
cult problem  for  a  member  of  the  bar  to  be  taking  that  posture  with 
an  enforcement  agency,  really  ? 

Mr.  KniKPATRiCK.  I  do  not,  myself,  see  an  ethical  problem.  It  is 
a  matter  that  has  been  a  subject  of  discussion — full  disclosure,  I 
might  say,  discussions  among  our  Commission.  It  seemed  to  us  to 
be  a  fact  of  life  and  implicit  in  the  appointment  of  this  group,  which 
includes  lawyers  and  which,  in  the  veT-y  short  compass  of  time,  was 
required  to  ju-oduce  this  report,  that  one  or  more  of  us  would  have 
matters  either  then  before  the  Commission  or  in  prospect  in  the  future 
before  the  Commission.  It  is  inconceivable  to  me,  seeing  the  report 
Ihat  has  been  forthcoming  from  this  group,  that  indeed,  we  have 
]<een  in  the  i)osition  of  attempting  to  curry  any  favor  with  the 
Conunission. 

Mr.  PoTviN.  No  such  implication  was  intended,  sir.  Let  us  discuss 
it,  tlien,  in  terms  of  serendipity  rather  than  ethics.  Would  you  not 
concede  that  if  the  Commission  were  to  take  cognizance  of  your  rec- 
ommendation and  to  follow  it,  then  the  following  would  transpire  for 
some  really  unknown  period  of  time — let  us  suppose  something  in  the 
order  of  a  year,  this  being  a  very  major  undertaking,  this  study — 
that  it  did  not  bring  enforcement  proceedings  under  section  2(c),  (d) 
and  (e),  except  in  those  cases  where  you  say  "injury  to  competition 
exists." 

Now,  that,  of  course,  is  a  very  fuzzy  criterion,  because  this  is  a 
matter  of  deep  passion  in  many  divergent  quarters  as  to  whether 
injury  can  exist,  whether  injury  does  exist.  But  let  us  suppose  that 
the  Elman  definition  were  to  prevail,  then  of  course,  they  would 
never  bring  any  enforcement  proceedings  because  there  would  not 
be  any  injury. 

So  under  this  sort  of  serendipity,  you  would  concede,  would  you  not, 
that  in  the  examples  I  used,  Mr.  Rowe's  clients,  at  least,  would 
have  a  year  scot  free  of  not  having  to  live  under  any  section  2  (c), 
(d),  (e)  violations? 

Mr.  KiiiKPATRiCK.  The  way  you  put  it,  the  conclusion  is  inescapable. 

Mi\  PoTVTN.  Thank  you. 
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Mr.  PiTOFSKY.  I  do  not  want  it  to  stand  that  way,  because  I  think 
this  report  was  written  bv  men  of  the  highest  standing-  in  their  pro- 
fession. The  point  you  make  is  absohitely  sound  about  2(c),  2(d),  and 
2(e),  but  one  can't  read  this  entire  report  without  seeing  that  for  every 
occasion  where  there  is  a  suggestion  that  the  Commission  go  slow, 
there  are  10  suggestions  that  they  engage  in  a  more  vigorous  cam- 
paign— merger,  vertical  distribution,  false  advertising,  et  cetera.  It 
seems  to  me  that  these  attorneys — I  can  say  because  I  have  nothing 
to  do  with  them ;  I  am  in  the  academic  world  and  I  intend  to  stay 
tliere — these  attorneys  behaved  with  extraordinaiy  dedication  in  being 
able  to  make  these  proposals,  despite  the  fact  that  their  clients  are  the 
ones  who  are  going  to  end  up  as  respondents  in  a  more  vigorous  Fed- 
eral Trade  Conunission  program. 

Mr.  PoTviN.  Let  me  say,  if  I  may,  that  you  are  eminently  correct. 
It  is  quite  clear  that  in  a  number  of  places,  you  have  urged  much  greater 
vigor  upon  the  Commission  along  lines  that  could  not  but  prove 
inimical  to  the  interest  of  the  clients  of  the  attorney  members  of  the 
Commission.  "We  are  here,  however,  sir,  at  a  rather  strange  time.  "We 
are  here  on  the  day  when  the  lead  editorial  in  the  Wall  Street  Journal 
speaks  of  Mr.  ^McLaren  adding  his  advice  to  those  calling  for  a  review^ 
of  Robinson-Patman  Act — the  report  of  your  Commission,  of  the 
Steigler  Commission,  and  of  the  Xeal  Commission,  It  gives  rise  to 
questions  to  this  ]Darticular  point  that  just  simply  do  not  exist  to 
the  report  as  a  whole. 

Xow,  sir,  I  would  like,  if  I  may,  Mr.  Chairman,  to  submit  for  the 
record  a  letter  which  you,  as  chairman  of  the  Subcommittee  on  Regu- 
latory Agencies,  received  from  Paul  Rand  Dixon,  Chairman  of  the 
Federal  Trade  Commission. 

]\Ir.  DixGELL.  Without  objection,  the  document  referred  will  be  in- 
serted in  the  record  at  this  point. 
(The  letter  referred  to  follows :) 

Federal  Trade  Commission, 
Waf<hincit07i,  D.C.,  October  7, 1969. 
Hon.  John  D.  Dingell. 

Chairman,  Subcomniittpe  on  Regulatory  Enforcement  Agencies,  Select  Commit- 
tee on  Small  Business,  House  of  Representatives,  Washington,  D.C. 

"Dear  Mr.  Chairman  :  This  is  in  further  reply  to  your  letters  dated  Septem- 
ber 10  and  IS.  1969  regarding  Commission  positions  on  provisions  in  the  pro- 
posed revised  American  Lumber  Standard  relating  to  modulus  of  elasticity 
(m.o.e.)  values  and  to  size. 

By  letter  dated  May  .'>.  1969  to  Secretary  of  Commerce  Stans,  the  Commission 
suggested  that  it  would  be  in  the  public  interest  to  amend  the  proposed  revised 
standard  to  limit  the  assigned  m.o.e.  value  for  a  given  group  of  .species  to  the 
lowest  average  m.o.e.  value  of  any  species  included  in  the  group.  It  was  then  stated 
that  if  the  Department  did  not  amend  the  proposed  revision  to  incorporate  this 
suggestion,  then  "it  is  hoped  that  the  National  Bureau  of  Standards  will  inquire 
into  the  general  subject  of  group  m.o.e.  values  pursuant  to  its  authority  under 
Section  .5..3.1  of  the  proposed  revision  to  determine  'other  technically  sound 
criteria'  ". 

Secretary  Stans'  reply  of  May  2.3.  1969  assured  that  "the  National  Bureau 
of  Standards,  in  cooperation  with  the  Forest  Products  Laboratory,  U.S.  Forest 
Service,  will  conduct  a  thorough  technical  evaluation  of  these  issues  [the  de- 
termination of  appropriate  m.o.e.  values]  pursuant  to  its  authority  under  Sec- 
tion .0.3.1  of  the  proposed  revision".  The  Commission's  comment  on  this  state- 
ment, made  by  letter  dated  June  13.  1969.  was  simply  that  it  presumed  that  the 
inquiry  to  be  made  by  NBS  in  cooperation  with  FPL  would  be  completed  in 
suflScient  time  to  afford  guidance  to  rule  writing  agencies  haying  to  draft  new 
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m.o.e.  values  as  part  of  new  rules  to  be  issued  pursuant  to  any  new  revised 
standard. 

Thus,  the  question  of  "sound  technical  criteria"  for  developing  stress  values 
including  m.o.e.  values  would  appear  to  be  an  open  question  and  one  that  will 
remain  so  even  if  the  proposed  revised  standard  is  accepted.  However,  you  ask 
the  theoretical  question  of  whether  it  would  be  deceptive  to  assign  an  m.o.e. 
value  to  a  group  which  value  materially  overstates  the  [average]  m.o.e.  values 
of  the  weaker  species  in  that  group. 

The  price  of  lumber  is  related  to  the  m.o.e.  value  as.signed  to  that  lumber, 
since  the  assigned  m.o.e.  value  determines  in  many  instances  the  permissible 
distance  that  the  lumber  may  span.  If  that  value  is  not  reasonably  accurate,  the 
consumer  may  end  up  paying  a  premium  for  lumber  of  inferior  quality.  Both 
his  pocketbook  and  his  house  would  then  suffer. 

While  the  ideal  solution  to  assessing  accurate  m.o.e.  values  might  well  be  the 
mechanical  grading  of  each  piece  of  lumber,  this  apparently  is  neither  commer- 
cially nor  even  technically  feasible  at  this  time.  The  system  that  has  evolved 
in  lieu  thereof  entails  assigning  each  species  an  average  m.o.e.  value,  based  upon 
laboratory  testing  of  "representative"  tree  samples  taken  from  the  entire  for- 
est stand.  Trees  of  a  given  species  may  vary  considerably  in  m.o.e.  value,  as 
may  lumber  taken  from  different  portions  of  the  same  tree.  There  is  no  visual 
way  (nor  feasible  mechanical  way)  to  assess  m.o.e.  value  and  so  averages  have 
been  used,  possibly  on  the  assumption  that  a  given  species  when  purchased 
in  gross  "averages  out".  The  imprecision  of  this  method  was  noted  in  our  May 
23  letter  to  Secretary  Stans. 

However,  unless  additional  "sound  technical  criteria"  are  developed  under 
the  proposed  revised  standard,  that  standard  would  permit  the  "averaging"  of 
individual  species  to  be  pyramided  by  providing  for  the  assessment  of  average 
m.o.e.  values  for  groups  of  species.  The  average  value  of  each  species  included 
in  a  group  would  be  averaged  with  the  others  in  the  groiip,  with  the  resulting 
average  being  weighed  on  the  basis  of  the  relative  amount  of  standing  timber 
of  the  species.  Further,  the  weighted  average  of  the  group  could  exceed  the 
average  m.o.e.  of  the  weakest  s^ieeies  in  the  group  by  10-16%,  i.e.  the  weakest 
species  in  the  group  would  be  permitted  to  tack  on  an  extra  10-16%  to  its  es- 
tablished average  m.o.e. 

The  assumption  made  in  the  case  of  individual  species,  that  values  "average 
out  in  the  gross",  would  become  tenuous  in  the  extreme.  This  is  not  only  be- 
cause of  the  noted  stretching  out  of  tolerances  by  10-16%.  l)ut  also  because 
contemplated  groups  include  species  of  diverse  qualities  which  grow  liundreds 
of  miles  apart  from  one  another  and  hence  will  never  be  mixed :  because  species 
having  higher  m.o.e.  values  could  be  diverted  to  other  product  lines  such  as 
plywood,  exports,  timbers,  and  posts,  without  there  being  a  reassessment  of 
weighted  averages;  because  groupings  exclude  weaker  species  which  are  in- 
distinguishable from  and  grow  in  common  with  stronger,  included  species:  and 
because,  among  other  reasons,  the  proposed  revised  standard  was  changed  sub- 
sequent to  Commission  review  to  permit  some  mills  the  option  of  marketing  their 
dimension  lumber  either  as  a  single  species  or  as  a  group. 

The  Commssion  opposes  the  pyramiding  of  averages  in  the  manner  herein 
described  and  believes  that  rule  writing  which  utilizes  this  methodology  would 
run  substantial  risks  of  violating  Section  5  of  the  Federal  Trade  Commssion 
Act.  As  previously  indicated,  this  risk  can  be  averted  by  basing  group  m.o.e. 
value  on  the  average  m.o.e.  value  of  the  weakest  species  in  the  group. 

In  his  letter  of  August  19.  1969  to  you.  Mr.  Mathew  ]\I.  Russo.  Commissioner. 
Department  of  Buildings,  Hempstead,  New  York,  has  indicated  that  the  reduc- 
tion in  lumber  sizes  provided  for  by  the  proposed  revised  standard  would  lead 
to  .sharp  increases  in  the  price  of  new  homes.  Certainly  if  the  size  of  lumber  is 
reduced,  then  additional  lumber  would  have  to  be  i)urchased  to  achieve  com- 
mensurate performance.  Further  particulars  regarding  his  specific  allegations 
have  been  requested  of  Commissioner  Russo. 

The  Commission's  policy  with  respect  to  the  siz^  provisions  of  the  proposed 
revised  standard  remains  the  same  as  was  stated  in  the  Ma.v  H  letter  to  Secre- 
tary Stans — that  it  would  be  deceptive  to  reduce  size  without  adequately  dis- 
closing such  fact.  The  form  of  disclosure  advocated  by  the  Commission  is  that 
lumber  should  be  marked  according  to  actual  size.  The  sophisticated  buyer 
would  thereby  be  advised  that  the  standard  sizes  hitherto  obtaining  (through- 
out the  buyer's  life)  to  the  lumber  had  been  changed  to  the  sizes  marked  thereon 
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and  accordingly  that  the  price  might  possibly  stand  adjustment,  while  the  un- 
sophisticated buyer  would  receive  point  of  sale  instruction  as  to  the  difference 
between  nominal  and  actual  sizes. 

The  Department  of  Commerce  has  proposed  that  adequate  disclosure  of 
reduction  in  sizes  could  be  achieved  through  an  industry  sponsored  publicity 
campaign.  The  campaign  would  not  only  tackle  the  question  of  new  standard 
sizes  and  differences  between  nominal  and  actual  sizes,  but  also  the  related  sub- 
jects of  lumber  shrinkage  and  the  need  for  green  and  dry  lumber  sizes  in  order 
to  ultimately  attain  approximately  equivalent  sizes.  In  response  to  this  pro- 
posal, tlie  Commission  has  advised  the  Department  of  Commerce  that  it  would 
defer  further  action  concerning  the  marking  of  actual  size  pending  an  appraisal 
of  the  effectiveness  of  the  publicity  campaign.  However,  the  right  was  reserved 
to  take  whatever  steps  were  necessary  to  require  disclosure  of  size  through 
marking  should  the  public  interest  so  require. 

By  direction  of  the  Commission. 

Paul  Rand  Dixox,  Chairmati. 

Mr.  PoTvix.  This,  Mr.  Kirkpatrick,  was  the  letter  I  mentioned  to 
you  earlier  in  the  afternoon  in  Avhich  Mr.  Dixon  reports  on  some  very- 
excellent  ^York  done  by  Mr.  Donald  Tenny  of  that  staff  on  consumer 
matters  as  a  function  of  softwood  dimension  lumber.  The  central 
point  here  is  that  the  Department  of  Commerce  is  considering:  and 
may  be  about  to  promulgate  a  new  lumber  standard,  which  poses 
certain  problems.  Now,  Mr.  Dixon  says  this : 

The  Commission  opposes  the  pyramiding  of  averages  in  the  manner  herein 
described  and  believes  that  rule  writing  which  utilizes  this  method  would  run 
substantial  risks  of  violating  section  5  of  the  Federal  Trade  Commission  Act. 
As  previously  indicated,  this  risk  can  be  averted  by  basing  group  modules  of 
elasticity  value  on  the  average  value  of  the  weakest  species  in  the  group. 

Now,  without  getting  into  the  rather  more  esoteric  reaches  of  the 
lumber  technology,  the  point  is  this:  The  Commission,  in  carrying  out 
its  consumer  protection  role,  finds  something  that  would  be  a  viola- 
tion, in  their  judgment,  of  section  5.  They  go  to  the  Department  of 
Commerce  and  they  say,  "We  do  not  think  you  should  promulgate  the 
standard,  because  it  inherently  would  be  deceptive  and  injurious  to 
the  consumer."  Now,  could  you  discuss  for  the  subcommittee  what 
weight  you  feel  sister  agencies  should  give  this  ?  Should  there  be  new 
machinery  ?  How  should  the  interplay  be  accomplished  ?  Who  should 
have  the  final  word?  That  sort  of  thing.  Is  congressional  action  re- 
quired ? 

Mr.  Kirkpatrick.  I  will  start  by  saying  that  as  you  are  well  aware, 
our  report  does  not  deal  with  this  problem  at  all.  I  do  not  myself 
feel  that  I  am  at  all  competent  to  give  any  new  suggestions  to  this 
distinguished  subcommittee  in  that  regard.  I  am  frank  to  say  I  do 
not  even  know  what  vehicle,  what  mechanisms,  what  procedures  there 
may  now  be  in  existence  which  are  directed,  perhaps,  toward,  al- 
though unsatisfactorily  so,  bringing  about  a  resolution  of  such  con- 
flicts. I  do  not  feel,  in  short,  that  I  am  competent  to  discuss  that. 

Mr.  PoTViN.  In  a  more  general  way,  Mr.  Kirkpatrick — -well,  first, 
you  have  expressed  strongly  and  effectively,  I  believe,  the  thought  that 
tlie  Commission  should  do  more  on  Consumer  issues.  As  part  of  this, 
it  is  just  inevitable,  of  course,  that  some  of  the  things  that  they  find 
will  be  primarily  a  function  of  powers  possessed  by  sister  agencies. 
So  then  here,  as  with  your  proposed  study,  the  question  is,  ha\dng 
found  it.  what  do  you  do  with  it?  Any  suggestions  that  any  of  your 
members  have  had' along  these  lines,  I  am  sure,  will  be  most  helpful. 
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Mr.  KiRKPATRiCK.  I  do  not  recall  that  the  matter  ever  came  up  in 
our  discussions.  I  would  hope  that  Avhat  would  happen  is  that  as 
reasonable  people,  there  would  be  discussions  between  the  two  ag:encies 
and  there  would  be  a  satisfactory  resolution  of  the  problem.  But  as 
far  as  our  report  is  concerned  and  as  far  as  our  deliberations  are 
concerned,  we  did  not  discuss  that. 

Mr.  PoTyiN".  Would  you  agree  as  to  this  point,  though,  that  it  would 
be  wasteful  of  the  taxpayer's  dollar  and  the  etl'ort  of  the  Commission 
if,  having  gone  to  the  time  and  the  trouble  of  uncovering  these  things, 
it  were  not  given  substantial  weight  by  the  other  agencies  that  had 
the  primary  responsibility,  it  would  appear  to  have  been  an  exercise 
for  naught? 

Mr.  KiRKPATRiCK.  I  would  certainly  think  that  any  reasonable  peo- 
jDle  in  the  other  agency  would  want  to  give  consideration  to  the  views 
of  the  Federal  Trade  Commission  on  such  a  matter,  certainly. 

Mr.  DiXGELL.  I  would  share  his  troubles  about  several  matters.  Did 
your  panel  give  consideration  to  physical  restructuring  inside  the 
FTC,  such  as  changing  the  number  of  commissioners  ? 

Mr.  KiKKPATRiCK.  "We  did  not,  as  I  recall,  give  any  consideration  to 
the  possibility  of  changing  either  the  number  of  commissioners  or 
their  term  of  office. 

]Mr.  DiNGELL.  I  just  went  through  handling  legislation  on  the  floor 
and  in  committee  that  dealt  with  the  setting  up  of  a  new  agency  to  be 
composed  of  a  number  of  members.  AYe  got  into  the  question  of  whether 
it  should  be  broadly  representative  or  be  small  and  tightly  knit.  We 
are  informed  thnt  wlien  you  go  above  the  number  of  three,  you  tend 
to  get  into  social  phenomena  wherein  there  is  a  tendency  to  form  col- 
lections, groupings,  power  blocks,  and  differences  of  opinions  and 
personalities,  et  cetera.  I  am  curious  to  know  whether  this  phenomenon 
ever  came  under  the  scrutiny  of  the  Commission. 

Mr.  KiRKPATRiCK.  I  cannot  say  that  it  did,  sir.  As  a  matter  of  fact, 
I  am  satisfied  within  my  own  mind  that  we  did  not  discuss  that. 

Mr.  DiXGELL.  You  did  find  in  the  commissioners,  though,  I  gather, 
that  there  was  some  splitting  along  personality  lines  and  philosophic 
lines.  Would  a  reduction  in  the  number  of  commissioners  help? 

Mr.  KiRKPATRiCK.  As  a  personal  opinion,  ^Ir.  Chairman,  I  do  not 
know  that  I  would  have — I  would  have  to  say  I  have  no  real  opinion 
on  that  at  all. 

Mr.  DiNGELL.  Did  you  give  consideration  to  the  problem  that  one 
finds  in  connection  with  agencies  of  this  sort,  in  areas  where  you 
might  have  a  breaking  down  of  the  commission  into  panels  to  study 
questions?  Was  there  any  thought  in  renfird  to  the  commissioners 
having  different  responsibilities,  with,  appeals  to  the  fii"'l  committee? 

Mr.  KiRKPATRiCK.  I  do  not  recall  that  we  discussed  that  vehicle  of 
their  accomplishincr  their  purpose. 

Mr.  DiNGELTv.  Did  you  give  anv  thoue-ht  to  the  fiindnmental  p^-o- 
cedure  under  which  the  agcncv  happens  to  function — for  example, 
thp  Administrative  Procedure  Act? 

Mr.  KiRKPATRiCK.  We  did.  there ;  yes. 

Mr.  DiNGETX.  Did  you  come  forward  with  any  recommendations 
on  this? 

]\fr.  Ktrkpatrtck.  The  recommenrlations  thnt  nre  set  out  in  our 
report  are,  in  effect,  that  the  administrative  set-up  is  a  proper  one 
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for  the  agency's  purpose.  We  did  explore  that  philosophy  at  some 
length  and  discuss  that  in  our  meetings. 

Mr.  DiNGELL.  I  have  also  had  the  feeling  that  the  APA  is  a  lawyer's 
full  employment  law.  I  happen  to  be  a  lawyer.  It  provides  abundance 
of  opportunity  for  young  lawyers  in  this  town,  and  older  lawyers, 
too.  I  am  wondering  did  you  give  any  thought  to  this  wierd  fairy- 
land of  procedure  that  is  inflicted  upon  all  of  our  regulatory  agencies 
as  being  a  problem  ? 

Mr.  KiRKPATRicK.  We  gave  consideration  to  the  procedural  prob- 
lems, yes,  Mr.  Chairman. 

Mr.  DiNGELL.  Is  it  your  personal  experience  that  APA  tends  to 
deny  justice  by  prolonging  procedures? 

Mr.  KiRKPATRiCK.  I  cannot  say  that  that  is  my  experience,  sir. 

Mr.  DiNGELL.  I  have  the  distinct  feeling  that  this  is  one  of  the  rea- 
sons why  cases  go  on  and  why  generations  of  lawyers  will  be  suc- 
ceeded by  second,  third,  and  fourth  generations  of  lawyers  before  mat- 
ters are  finally  resolved.  T  wonder  if  this  question  had  occurred  to  you? 

]Mr.  PiTOFSKY.  The  FTC  is  somewhat  unique  in  that  in  recent  years, 
it  has  been  bringing  so  few  formal  cases  that  really  the  problems  of 
delay  have  been  cut  back  substantially  there.  There  are  still  problems 
of  delay,  and  I  suspect  they  are  attributable  to  procedures,  including 
tlie  APA  and  tlie  Commission's  own  procedures.  But  the  truth  is  that 
postcomplaint  delay  in  the  Commission  has  been  cut  back  substan- 
tially. Once  they  decide  to  file  a  complaint,  they  move  tlirough  in  a 
reasonably  expeditious  way.  But  the  real  problems  of  delay  in  the 
Co7->imission  seem  to  bo  in  the  investigative  stage. 

iMr.  DiNGELL.  I  see. 

Mr.  Oden. 

Mr.  Odex.  ^Ir.  Kirkpatrick,  in  your  report  on  pages  G7  and  68  and 
referring  to  the  Robinson-Patman  Act,  I  notice  that  you  made  no 
reference  to  section  2(a).  I  assume  that  the  majority  of  your  panel 
felt  that  section  2(a)  was  at  this  time  adequate  and  should  be  en- 
forced. Is  that  correct  ? 

Mr.  Kirkpatrick.  Well,  I  think  we  made  no  specific  mention  as  to 
any  dealing  with  it  in  a  particular  fashion  in  the  interim  period  of 
our  study.  Section  2(a),  of  course,  would  be  one  of  the  sections  that 
would  come  under  the  scrutiny  of  the  Commission  in  making  the 
general  study. 

Mr.  Oden.  I  would  like  to  point  out  on  page  68  of  your  report,  vou 
state  "The  FTC  should  direct  its  enforcement  proceedings  against 
section  2  (c),  (d),  and  (e)  of  the  act  to  cases  in  which  injun'  to  com- 
petition exists. 

Mr.  Kirkpatrick.  Yes. 

Mr.  Oden.  Are  you  aware  of  the  fact  that  tliat  is  a  higher  standard 
than  section  2(a)  itself  requires?  Section  2(a)  requires  onlj^  where 
the  effect  of  such  competition  may  be  substantially  to  lessen  compe- 
tition. 

Mr.  Kirkpatrick.  I  am  aware  that  that  is  the  case.  Asrain,  the  docu- 
ment win  have  to  speak  for  itself.  "Wliether  the  terminology  that  tliere 
exists  was  intended  to  create  such  a  higher  standard  or  not,  I  could 
not  comment  upon.  T  would  say  this,  that  I  myself  do  not  think  T  had 
intended  that  a  higher  standard  be  created  here  than  the  2(a)  itself 
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has  built  into  it.  But  I  cannot  speak  for  my  Commission  in  that 
retrard. 

Mr.  Oden.  One  other  question.  Mr.  Posner's  separate  statement 
seems  to  recommend  abolishment  of  the  Federal  Trade  Commission, 
because  it  does  not  perform  the  function  historically  assigned  to  it 
by  the  Congress. 

On  the  bottom  of  page  3  of  your  report,  you  state  that  this 
Commission,  referring  to  the  ABA  Commission,  I  assume,  believes  that 
it  should  be  the  last  of  a  long  series  of  committees  and  groups  which 
have  earnestly  insisted  that  drastic  changes  were  essential  to  recreate 
the  FTC  in  its  intended  image.  At  the  bottom  of  that,  you  say : 

"If  change  does  not  occur,  there  will  be  no  substantial  purpose  to 
be  served  by  its  continuing  existence.'' 

I  assume  that  means  the  FTC  ? 

Mr.  KiRKPATRicK.  Yes. 

Mr.  Oden.  Did  you  give  any  consideration  to  the  lapse  of  time  that 
will  be  required  to  decide  whether  the  change  would  occur  that  would 
warrant  the  continued  existence  of  the  Federal  Trade  Commission? 

Mr.  KiRKPATRicK.  I  do  not  recall  any  discussion  that  particular- 
ized that  in  terms  of  years.  I  think  that  at  least  in  my  mind,  it  was  an 
impossible  thing  to  quantify  in  years  until  we  saw  what  happens  as  the 
months  or  years  unfolded. 

Mr.  Oden.  The  reason  why  I  ask  is  that,  in  your  report,  you  quoted 
from  several  studies  going  back  into  the  forties  dealing  with  the  Fed- 
eral Trade  Commission.  I  just  wondered  whether  your  Commission 
itself  had  considered  any 

Mr.  IviRKPATRiCK.  I  recall  no  discussions  that  would  yeild  any  an- 
swer to  that  question,  sir, 

Mr.  Oden.  Personally,  would  you  have  any  idea  as  to  what  would 
constitute  a  reasonable  length  of  time  for  necessary  change  to  take 
place? 

Mr.  KiRKPATRiCK.  I  would  rather  do  it  by  hindsight  than  by  fore- 
sight. 

Mr.  Oden.  Thank  you. 

Mr.  PiTOFSKY.  I  can  only  add  one  point  on  that.  There  was  a  dis- 
cussion of  the  question  of  whether  or  not  the  FTC  really  could  be  con- 
verted into  the  kind  of  model  agency  that  some  of  us  would  hope  for. 
But  we  all  agreed,  I  think,  that  our  proposals  really  were  directed  to- 
ward tlie  conception  of  turning  the  Commission  aroimd  to  the  point 
where  it  begins  to  do  some  of  these  things.  No  one  expects  that  they 
will  l>e  done  veiy  quickly,  that  all  the  staff  and  planning  and  delega- 
tion and  allocation  problems  can  be  solved  very  quickly.  They  will 
take  quite  a  bit  of  time. 

But  once  there  is  a  sense  in  the  Commission  that  they  are  doing  the 
things  of  merit  and  worth,  we  think,  first  of  all,  that  will  be  reflected 
in  more  successful  recruitment,  and  also  in  the  ajbility  to  hold  the 
best  people,  the  best  young  lawyers  there. 

So  in  looking  at  the  time  dimension,  our  first  concern  was  only  to 
give  the  agency  w^hat,  in  our  view,  would  be  a  sense  of  direction  and 
achievement. 

jVI r.  Dtngell,  Mr,  Wertheimer, 

Mr.  Wertheimer.  Thank  you,  Mr.  Chairman. 
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I  have  a  few  questions  based  on  some  of  the  findings  in  yonr  report. 
One  of  the  findings  was  that  all  of  the  Commissioners,  ^^^th  the  ex- 
exception  of  the  chairman,  asserted  that  control  by  the  FTC  of  its  own 
mission,  goals,  and  priorities  continues  to  be  a  most  perplexing  and 
largely  unsolved  problem. 

Did  these  Commissioners  indicate  the  reason  why  they  felt  this  to 
be  the  case  and  how  they  felt  that  this  kind  of  problem  should  be 
approached  ? 

Mr.  PiTOFSKT.  Well,  as  to  how  it  should  be  approached,  there  is  a 
very  lengthy  memorandum  prepared  by  Commissioner  Nicholson, 
which  goes  into  the  question  of  plamiing,  and  at  least  in  my  own 
opinion,  is  an  extraordinarily  a])le  ])iece  of  work.  He  has  90  pages 
worth  of  proposals  as  to  how  planning  can  be  improved. 

As  to  the  other  Commissioners  who  commented  on  it,  they  had 
various  proposals  of  one  kind  or  another — not  as  ambitious  as  the 
Nicholson  set  of  proposals.  But  principally,  the  issue  of  planning,  I 
think,  is  simply  a  matter  of  picking  some  people,  giving  them  an 
adequate  staff,  telling  them  it  is  their  job  to  plan,  and  then  reaping 
the  benefits  of  a  calculated  planned  program.  I  think  Commissioner 
Jones  said  that  sort  of  thing  in  much  those  words. 

Mr.  Wertheimer.  Am  I  correct  that  there  is  a  position  at  the  Com- 
mission known  as  program  review  officer  for  the  Commission  and  that 
that  position  has  not  been  filled  in  more  than  the  last  year? 

Mr.  PiTOFSKT.  In  about  a  year. 

Mr.  DiNGELL.  Did  you  ever  find  out  why  that  position  had  not  been 
filled? 

Mr.  PiTOFSKT.  I  think  part  of  the  answer  is  that  there  is  a  dispute 
in  the  Commission,  as  you  probably  know,  as  to  who  has  the  power 
to  make  certain  appointments.  This  is  one  of  the  positions  subject  to 
that  dispute. 

Mr.  DiNGELL.  I  was  wondering  if  this  was  really  related  to  a  budget- 
ary limitation. 

Mr.  PiTOFSKY.  I  do  not  believe  so. 

Mr.  KiRKPATRicK.  If  so,  we  were  not  so  advised. 

Mr.  Wertheimer.  Could  I  ask  you  about  that?  Can  you  explain  the 
facts  surrounding  the  action  taken  by  the  majority  of  Commissioners 
to  increase  from  11  to  63  the  number  of  senior  staff  positions  to  which 
the  chairman  could  not  make  appointments  without  the  approval  of 
the  majority  of  the  Commission,  and  what  the  status  of  that  is  now? 

Mr.  KiRKPATRiCK.  As  I  understand  the  status,  to  answer  the  last 
part  of  your  question,  it  has  been  submitted  for  opinion  to  the  Attorney 
General  of  the  United  States.  I  think  Chairman  Dixon  wrote  such  a 
letter  relating  the  facts  to  the  Attorney  General,  and  the  last  time  I 
looked  at  it,  no  opinion  had  been  forthcoming.  It  grows  out  of  Re- 
organization Plan  No.  8  of  1951,  of  course,  which  provides  that  the 
chairman  shall  have  the  power  to  fill  all  but — well,  briefly,  policy 
positions  in  the  Commission,  approval  must  be  had  for  positions  that 
are  of  a  policy  stature.  The  quarrel  is  as  to  which  positions,  indeed, 
have  the  stature  of  policy  positions. 

Chairman  Dixon  would  have  it  that  there  are  11  such  positions  and 
the  other  Commissioners  would,  I  think,  have  it  that  there  are  63. 

Mr.  Wertheimer.  Is  this  a  problem,  to  your  knowledge,  that  has 
come  up  before  in  other  agencies  for  this  kind  of  interpretation  ? 
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Mr.  KiRKPATRicK.  I  have  not  heard  of  it  coming  up  before  in  other 
agencies,  sir. 

Mr.  Wertiieimer.  Your  report  points  to  what  you  would  call  crip- 
pling procedures  as  a  serious  problem  there.  You  find  also  that  in  recent 
years,  the  Commission  has  sought  t-o  improve  its  rules  of  practice  and 
procedure.  Have  these  later  activities  made  any  headway  against  what 
you  describe  as  the  crippling  procedures  and  can  you  comment  on  what 
should  and  can  be  done,  in  your  opinion  about  crippling  procedures? 

Mr.  PiTOFSKY.  We  did  not  get  very  deeply  into  that  question,  for 
the  reason  I  indicated  pre\aously.  We  were  asked  to  evaluate  the 
enforcement  programs.  We  found  that  because  they  had  cut  back  so 
sharply  on  cases,  there  really  was  not  nearly  as  serious  a  problem  of 
delay  post  complaint. 

We  got  into  the  question,  very  definitely  into  the  question,  of  delay 
in  the  investigative  stage  and  the  field  office  investigation  stage.  But 
we  did  not  take  a  position  on  whether  or  not  the  procedural  rules  con- 
tributed to  delay  after  a  complaint  has  been  filed. 

Mr.  Wertheimer.  "Wliat  was  the  basis  for  this  position  on  crippling 
procedures  ?  Did  you  make  some  study  of  tlie  procedure  ? 

INIr.  PiTorsKY.  Oh,  yes.  It  is  at  pages  28  through  32  of  the  report. 
At  the  conclusion  of  that  section,  we  point  out  that  delay  is  at  least  as 
serious  today  in  the  investigation  stage  as  it  was  in  the  period  1961-63. 
As  a  matter  of  fact,  it  is  probably  slightly  worse.  But  one  consequence 
of  the  sharp  decline  in  formal  enforcement  activity  has  been  to  alle- 
viate problems  of  delay  in  the  formal  proceeding  stage. 

Mr.  Wertheimer.  Could  you  spell  out  the  problems  that  you  felt 
result  from  the  Commission's  program  of  relying  on  comj^laints  from 
the  public  as  its  major  source  of  initiating  action,  which  I  believe  is 
the  position  you  set  forth  in  your  report. 

Mr.  KiRKPATRicK.  Well,  I  think  that  is  one  of  the  major  premises 
of  our  report,  that  reliance  on  what  is  sometimes  called  the  mailbag 
teclmique,  the  passive  mailbag  technique  of  selection  of  cases  to  bring, 
does  not  get  very  sensible  priorities.  It  does  not  really  promote  the  pur- 
poses of  the  Commission  in  any  sensible  way.  The  lax  direction,  it  is 
helter-skelter  and  it  inevitably  involves  the  Commission,  in  fact,  may 
bog  it  down  in  trivia,  in  cases  of  very  minor  dimension,  wliile  cases  of 
maybe  major  dimension  languish. 

Mr,  Wertiieimer.  Did  you  recommend  any  kind  of  procedural 
refomi, 

Mr.  KiRKPATRicK.  We  have  recommended  that  the  first  order  of 
attention  be  given  to  the  matter  of  planning  and  procedure. 

Mr.  PiTOFSKY.  May  I  just  say  a  few  words  on  that? 

I  would  say  that  the  problem  of  mailbag  detection  is  very  simply 
that  some  of  the  people  who  are  the  victims  of  the  worst  sort  of  frauds 
have  never  written  a  letter  to  a  Government  agency  in  their  lives  and 
never  think  about  it.  Our  suggestion  to  alleviate  that  situation  is  to 
open  up,  at  least  on  a  pilot  project  basis,  offices  of  consumer  complaints 
in  localities  where  people  can  come  and  explain  exactly  in  what  way 
they  were  defrauded. 

Mr.  Wertheimer.  In  your  report,  you  state  the  position  that  the 
FTC  has  exercised  little  leadership  in  the  prevention  of  retail  market- 
ing fraud. 
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Could  you  give  your  view  as  to  FTC  jurisdiction  over  retailing 
policies? 

Mr.  PiTOFSKY.  Yes.  That  is  covered  at  pages  52  through  54  of  the 
report.  Quite  simply,  it  is  a  unanimous  view  of  15  members  of  our 
Commission  that  the  FTC's  reluctance  to  proceed  against  essentially 
localized  fraud  and  deception  in  retail  marketing  is  based  on  an  ex- 
aggerated fear  that  they  do  not  ha^e  jurisdiction  in  tliis  area.  We 
l^elieve  that  if  a  test  case  were  brought,  for  tlie  reasons  we  spell  out  at 
length  in  the  report,  they  would  find  that  they  have  that  jurisdiction. 
If  they  do  not  have  the  jurisdiction,  we  believe  they  ought  to  go  to 
Congress  and  ask  tliat  they  l)e  given  jurisdiction  in  the  area. 

Mr.  Wertheimer.  Am  I  right  that  your  report  finds  that  nearly  40 
percent  of  total  investigations  opened  and  50  percent  of  complaints 
filed  at  the  Commission  involve  the  Bureau  of  Textiles  and  Furs? 
Mr.  KiRKPATRicK.  Yes. 
Mr.  PiTOFSKY.  That  is  right. 

Mr.  Wertheimer.  Is  there  any  good  reason  for  this  in  your  opinion, 
other  than  it  is  just  the  FTC's  present  policy  or  program? 

Mr.  PiTOFSKY.  I  think  there  is  no  good  i-eason  for  it.  I  think  it  is 
a  misallocation  of  lesources. 

Mr.  Oden.  On  pages  40  and  41  of  your  report,  in  discussing  false 
and  deceptive  advertising,  you  state  that  among  the  recurrent  flaws  of 
FTC  enforcement — and  you  state  several  of  them — one  of  them  hap- 
pens to  be  timidity  in  instituting  formal  })roceedings.  I  wonder  if  you 
discussed  this  point  with  tlie  Connnissioners,  particularly  with  regard 
to  withholding  or  refusing  to  issue  complaints  in  the  false  and  decep- 
tive area  under  section  5. 

Mr.  KiRKPATRiCK.  I  do  not  recall  any  discussion  of  that  with  the 
commissioners. 
Do  you? 

Mr.  PiTOFSKY.  I  would  have  to  check  on  that.  I  seem  to  recall  that 
was  one  of  the  questions  we  raised  with  the  commissioners,  but  I  can- 
not recall  what  they  said  about  it. 
Mr.  Oden.  Thank  you. 

Mr.  Wertheimer.  You  also  reach  the  conclusion  and  deal  with  the 
question  of  FTC's  enforcement  program,  which  you  say  depends  heav- 
ily on  voluntary  compliance  by  businessmen,  with  no  effective  check 
on  that  compliance.  You  state  that  this  is  unlikely  to  adequately 
protect  the  public  interest.  Would  you  comment  on  this  and  what  you 
feel,  what  kind  of  approach  the  Commission  should  be  taking? 
Mr.  PiTOFSKY.  Let  me  try  that. 

First  of  all,  let  me  say  that  the  report  does  not  intend  to  criticize 
what  I  think  is  the  very  favorable  develoi)ment  in  the  FTC  in  the 
direction  of  voluntary  compliance  activities.  We  simply  think  that  tliey 
have  gone  too  far  in  that  direction  and  more  importantly,  that  a  volun- 
taiy  compliance  program,  where  you  do  not  check  to  see  whether  those 
people  who  say  they  are  complying  in  fact  are  complying,  really  in 
fact  are  complying,  is  deficient.  Many  of  the  firms  that  sign  these  as- 
surances of  voluntary  compliance  or  informal  corrective  actions,  of 
course  will  do  exactly  what  they  say.  They  will  stop  violating  the  law 
l)ecause  it  has  been  called  to  their  attention.  But  many  others  will  not. 
I  think  this  is  particularly  unfortunate,  where  the  firm  that  is  signing 


268 

one  of  these  things  is  engaged  in  some  form  of  consumer  fraud  or 
deception. 

Unless  you  check  back  to  see  in  fact  whether  they  are  complying, 
then  I  just  do  not  think  that  that  kind  of  program  deserves  the  name  of 
law  enforcement. 

Mr.  Wertheimer.  Is  it  connnon  knowledge  throughout  the  indus- 
tries that  there  is  no  check,  no  surveillance  ?  Would  this  not  in  effect 
so  act  as  a  basis  for  people  to  be  less  concerned  about  compliance  ? 

Mr.  PiTOFSKY.  I  can't  say  it  is  common  knowledge.  I  was  surprised 
myself. 

Mr.  KiRKPATRiCK.  I  cannot  say  it  is  common  knowledge,  but  if  it  is 
common  knowledge,  it  will  produce  the  effect  you  stated. 

Mr.  Wertheimer.  Would  you  comment  on  your  finding  that  there 
appeai-s  to  be  no  effective  procedure  within  the  FTC  to  keep  track  of 
progress  on  matters  formally  initiated,  to  establish  realistic  deadlines 
and  to  terminate  investigations  which  no  longer  are  justified?  I  take 
it  by  that  finding  that  you  are  basically  saying  that  there  is  no  central 
office  keeping  track  of  the  status  of  various  investigations. 

Mr.  Kirkpatrick.  That  certainly  has  been  the  case  for  many  years. 
I  believe  recently  there  has  been  instituted  a  program  of  reporting  as 
to  matters  that  have  been  in  the  field  offices  for  a  given  period  of  time 
and  other  matters  that  are  under  investigation  in  the  Washington 
oifice  for  a  given  period  of  time.  So  that  procedures  have  been  recently 
created,  I  think,  to  alleviate  the  situation. 

Mr.  Wertheimer.  Are  these  the  kind  of  things  that  could  deal  with 
these  problems  ? 

Mr.  Kirkpatrick.  It  would  accumulate  some  data,  I  think  upon 
which  then  more  effective  and  elaborate  procedures  might  be 
premised. 

Mr.  Wertheimer.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Oden.  Mr.  Kirkpatrick,  in  your  discussion  of  ex  parte  dealings 
of  individual  Commissioners  with  outside  attorneys,  did  you  uncover 
any  examples  of  impropriety  by  any  of  the  Commissioners  regarding 
ex  parte  discussions? 

Mr.  Kirkpatrick.  I  do  not  recall  any  what  you  might  call  impro- 
prieties, no,  I  think  that  our  concern  was  that  there  were  not  any 
guidelines  to  the  bar  generally  and  that  there  should  be  in  tlie  circum- 
stances, that  lawyers,  some  lawyers  seem  to  have  free  access,  and  I  do 
not  mean  improper  access  at  all,  and  others — there  just  was  no  guid- 
ance, no  criteria  which  were  available  to  the  bar  generally  that  was 
helpful  in  this  regard. 

Mr.  Oden.  In  other  words,  you  were  more  concerned  with  the  ap- 
pearance of  any  impropriety  tlian  any  actual  wrongdoing. 

Mr.  Kirkpatrick.  That  was  certainly  part  of  our  concern,  yes. 

Mr.  DiNGELL.  Did  you  find  the  appearance  of  impropriety  ? 

Mr.  Kirkpatrick.  Again,  I  do  not  like  the  word  ''impropriety,"  sir. 
It  was  the  appearance  of  uncertainty,  I  think,  that  many  of  us  felt  as 
to  when  one  miglit  have  access  properly  to  a  Commissioner  and  when 
one  might  not.  A  great  deal,  I  suppose,  would  depend  upon  your 
knowledge  of  the  personality  of  the  Commissioner  and  whether  you 
would  be  thrown  out  or  not  thrown  out. 
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Mr.  PoTV^N.  I  think  that  is  a  practical  problem  you  speak  of  to  all 
members  of  the  bar.  You  would  want  equal  access  on  the  one  hand 
and  on  the  other  hand,  you  certainly  would  not  want  to  commit  an 
impropriety,  and  absent  certain  written  rules,  how  would  one  deter- 
mine that? 

Mr.  KiRivPA TRICK.  You  put  it  with  great  accuracy,  sir. 
Mr.  Oden.  Did  you  find  in  your  discussions  with  the  staff  that  there 
was  any  feeling  by  various  staff'  members  that  these  ex  parte  commu- 
nications added  to  the  feeling  of  demoralization  at  the  Connnission  ? 
Mr.  KiRKPAiTiicK.  I  do  not  recall  any  such  discussion  with  the  staff 
members. 

Mr.  PoT\'iN.  One  final  question,  Mr.  Chairman. 

During  the  appearance  of  the  Stigler  group,  we  discussed  with  them 
what  they  had  characterized  as  a  dark  chapter  in  the  Commission's 
history,  these  rather  simplified,  so-called  informal  small  business  pro- 
cedures. Frank!}',  it  did  seem  to  us  that  it  was  an  altogether  helpful 
thing.  If  things  could  be  resolved  in  a  way  that  was  to  everyone's 
satisfaction  and  not  misused,  and  I  know  of  no  such  allegations  in  that 
direction,  it  was  probably  altogether  helpful.  I  do  not  believe  you  spoke 
to  that  in  your  report,  did  you  f 

Mr.  KiRKPATRiCK.  Are  you  speaking  of  the  assurances  of  voluntary 
compliance '? 

Mr.  PoTviN.  No,  I  was  speaking,  really,  of  the  informal  small  busi- 
ness procedures  or  the  title  I  am  familiar  with.  What  has  happened  is 
that  specifically,  Mr.  Wilson  of  the  FTC  staff,  particularly  in  the  pe- 
troleum industry,  if  a  dealer  comes  in  and  says  '"they  are  going  to  can- 
cel my  lease  because  they  tried  to  tell  me  I  have  to  sell  at  30  cents  and 
I  would  not  do  it  so  they  are  going  to  break  my  lease,"  rather  than 
going  through  all  the  formal  steps,  Mr.  Wilson  of  the  FTC  staff  was 
upon  occasion  contacting  the  parties  involved  and  saying,  "How  about 
that,"  and  back  and  forth,  and  soon  it  would  be  resolved.  To  these  ears, 
it  sounds  reasonable.  To  Professor  Stigler's  ears,  it  sounded  like  some 
kind  of  "nefarious  activity." 

Do  you  have  any  comment  on  that  ? 

Mr.  KiRKPATRiCK.  I  do  not  believe  that  our  Commission  dealt  with 
that  procedure  at  all.  I  did  not  appreciate  that  it  had  been  formalized 
at  all. 

Mr.  PoTViN.  You  have  received  no  complaints  from  any  quarter  on 
this  activity  ? 

Mr.  KiRKPATRiCK.  I  can  recall  no  complaints  other  than  that  which 
I  think  is  set  out  in  Mr,  Posner's  dissent.  I  think  he  does  refer,  at  least 
inf erentially,  to  such  a  procedure. 

Mr.  PoT\aN.  That  is  all  I  have,  Mr.  Chairman. 

Mr.  DiNGELL.  Gentlemen,  the  committee  is  grateful  to  you.  You  have 
been  here  a  long  time.  You  have  been  very  patient  and  very  responsive 
and  we  are  grateful  to  you  for  your  very  helpful  testimony. 

We  thank  you  both,  gentlemen,  for  your  very  fhie  appearance  today. 
If  there  is  no  further  business  to  come  before  the  subconnnittee  at 
this  time,  we  stand  adjourned  subject  to  the  call  of  the  Chair. 

(Whereupon,  at  4  p.m.,  October  9, 1969,  the  subcommittee  adjourned, 
subject  to  the  call  of  the  Chair. ) 
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APPENDIX 


President's  Task  Force  Report  on  Productivity  and  Competition 

The  Report  of  President  Nixon's  Task  Force  on  Productivity 
and  Competition  was  published  in  the  Congressional  Record  (June 
16, 1969,  page  S6472)  at  the  request  of  Senator  Talmadge.  The  report 
had  not  been  released  by  the  White  House  as  of  that  date. 

The  report,  among  other  things,  contains  the  task  force's  recom- 
mendations, which  are  briefly  summarized  as  follows  :  (1)  establish- 
ment of  the  Antitrust  Division,  Department  of  Justice,  as  the  effec- 
tive agent  of  the  administration  in  behalf  of  a  policy  of  competition 
within  the  councils  of  the  administration  and  before  independent 
regulatory  commissions,  (2)  regulatory  commissions  permit  free  en- 
try into  regulated  industries  and  abandon  minimum  rate  controls, 
(3)  institution  of  antitrust  suits  that  make  good  economic  sense,  (4) 
close  liaison  between  the  Antitrust  Division  and  the  FTC  at  the 
highest  levels,  (5)  institution  of  a  series  of  strategic  cases  against 
regional  price-fixing  conspiracies,  (6)  maintenance  of  an  unremitting 
scrutiny  of  highly  oligopolistic  industries,  (7)  revision  of  the  Justice 
Department  merger  guidelines  in  the  light  of  view  that  they  are 
extraordinarily  stringent,  (8)  a  program  of  action  against  con- 
glomerates not  be  undertaken  until  there  is  more  information  as 
to  their  economic  effects,  (9)  new  legislation  to  increase  monetary 
penalties  for  price  fixing,  (10)  a  new  policy  for  antitrust  decrees, 
with  the  use  of  regulatory  type  only  in  exceptional  circumstances, 
(11)  repeal  the  Expediting  and  Webb-Pomerene  acts  and  sub- 
stantially revise  the  Robinson-Patman  Act. 

The  texts  of  the  report,  task  force  member  dissents,  and  working 
papers  of  members  follow  : 

Summary  of  Recommendations  of  the  Task  Force  on  Productivity  and 

Competition 

"We  present  here  a  summary  of  the  recommendations  of  the  Task  Force  on 
Productivity  and  Competition.  These  recommendations  are  elaborated  and  de- 
fended in  the  accompanying  Report. 

1.  We  recommend  that  the  President  issue  a  general  policy  statement  (a)  estab- 
lishing the  Antitrust  Division  as  the  effective  agent  of  the  Administration  in  be- 
half of  a  policy  of  competition  within  the  councils  of  the  Administration  and  be- 
fore the  independent  regulatory  commissions;  (b)  urging  those  commissions  to 
enlarge  the  role  of  competition  in  their  industries;  (c)  marshaling  public  sup- 
port for  the  policy  of  competition. 

2.  We  urge  the  commissions  to  permit  free  entry  in  the  industries  under  regula- 
tion and  to  abandon  minimum  rate  controls,  whenever  these  steps  are  possible — 
and  we  think  they  usually  are ;  and  we  urge  the  President,  when  occa.sion  per- 
mits, to  appoint  at  least  one  economist  to  membership  in  each  of  the  major  com- 
missions, and  institute  effective  procedures  for  the  review  of  the  performance  of 
the  commissions. 

3.  To  enhance  the  effectiveness  of  the  Antitrust  Division,  we  urge  the  Attorney 
General  and  the  Assistant  Attorney  General  in  Charge  of  Antitrust  to  insist  that 
every  antitrust  suit  make  good  economic  sense,  and  to  institute  semi-public  con- 
ferences to  assist  in  the  formulation  and  frequent  reevaluation  of  enforcement 
guidelines. 

4.  We  recommend  that  the  Department  of  Justice  establish  close  liaison  with 
the  Federal  Trade  Commission  at  the  highest  levels,  with  a  view  toward  foster- 
ing a  harmonious  policy  of  business  regulation. 
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5.  We  recommend  that  the  Department  bring  a  series  of  strategic  cases  against 
regional  price-tixing  conspiracies,  which  we  believe  to  be  numerous  and  eco- 
nomically important. 

6.  We  cannot  endorse,  on  the  basis  of  present  knowledge  of  the  effects  of 
oligopoly  on  competition,  proposals  whether  by  new  legislation  or  new  interpreta- 
tions of  existing  law  to  deconcentrate  highly  concentrated  industries  by  dissolv- 
ing their  leading  firms.  But  we  urge  the  Department  to  maintain  unremitting 
scrutiny  of  highly  oligopolistic  industries  and  to  proceed  under  section  1  of  the 
Sherman  Act — ^whieh  in  our  judgment  reaches  all  important  forms  of  collusion — 
in  instances  where  pricing  is  found  after  careful  investigation  to  be  substantially 
noncompetitive. 

7.  The  Department  of  Justice  Merger  Guidelines  are  extraordinarily  stringent 
and  in  some  respects  indefensible.  We  suggest  a  number  of  revisions  in  the 
accompanying  Report. 

8.  We  strongly  recommend  that  the  Department  decline  to  undertake  a  pro- 
gram of  action  against  conglomerate  mergers  and  conglomerate  enterprises, 
pending  a  conference  to  gather  information  and  opinion  on  the  economic  effects 
of  the  conglomerate  phenomenon.  :\Iore  broadly,  we  urge  the  Department  to 
resist  the  natural  temptation  to  utilize  the  antitrust  laws  to  combat  social  prob- 
lems not  related  to  the  competitive  functioning  of  markets. 

9.  We  recommend  new  legislation  to  increa.'^e  the  monetary  penalties,  at  pres- 
ent largely  nominal,  for  price  fixing. 

10.  We  urge  a  new  policy  for  antitrust  decrees.  The  Department  should  not 
seek  the  entry  of  regulatory  decrees :  decrees  that  envisage  a  continuing  rela- 
tionship with  the  defendant.  Save  in  exceptional  circumstances,  all  decrees 
should  contain  a  near  termination  date,  ordinarily  no  more  than  10  years  from 
the  date  of  entry.  And  the  Department  should  undertake  a  review  of  existing 
decrees  to  determine  which  should  be  vacated  as  obsolete  or  inappropriate. 

11.  The  Expediting  and  Webb-Pomerene  Acts  should  be  repealed,  and  the 
Robinson-Patman  Act  substantially  revised. 

12.  Mr.  Alexander  L.  Stott  dissents  from  certain  parts  of  the  Report  and  from 
certain  of  the  above  recommendations.  Mr.  Raymon  H.  Mulford  dissents  from 
two  recommendations. 

Report  of  the  Task  Force  on  Productivity  and  Competition 

The  Task  Force  on  Productivity  and  Competition  submits  its  report  on  the 
problems  which  will  be  confronted  by  the  new  administration  in  this  area,  and 
the  steps  which  we  recommend  to  be  taken.  The  report  is  presented  under  three 
general  headings : 

I.  The  Administration's  Policy  of  Competition  and  the  Role  of  the  Antitrust 
Division  and  the  Regulatory  Commissions  in  This  Policy. 

II.  Organization  and  Procedure  in  the  Antitrust  Division. 

III.  Recommendations  for  Change  in  Antitrust  Policy. 

Individual  task  force  members  would  often  change  the  emphasis  of  the  Report, 
and  larger  differences  are  presented  as  dissents. 

I.  general  policy 

A.  Antitrust  policy 

The  American  Way,  as  we  are  constantly  told,  is  to  rely  upon  competitive 
private  enterprise  to  do  most  of  the  work  of  allocating  resources  to  industries  and 
firms,  organizing  production,  and  providing  economic  progress.  We  are  con- 
stantly travelling  a  shorter  distance  down  this  Way,  however;  for  good  rea- 
sons and  for  bad  we  have  almost  continuously  expanded  the  governmental  con- 
trols over  economic  life,  and  in  recent  years  important  restrictions  have  been 
placed  upon  private  enterprise  to  protect  the  balance  of  payments.  Some  of  the 
vast  arsenal  of  public  controls  are  unnecessary,  and  a  large  proportion  of  the 
necessary  controls  are  exce-ssively  restrictive  of  competition.  As  one  example, 
the  safety  of  financial  institutions  is  of  course  a  major  public  concern,  but  this 
safety  can  often  be  achieved  by  insurance  or  similar  devices,  and  hardly  ever 
requires  that  competition  be  suppressed  to  the  extent  that  the  most  incom- 
petently managed  institution  ^\all  be  prosperous,  and  hence  safe. 

The  traditional  American  policy  of  seeking  to  minimize  regulation  of  economic 
life  is  a  profoundly  wise  policy,  and  deserves  to  be  reasserted  and  implemented. 
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Both  logic  and  political  expediency — not  always  close  allies — dictate  that  eco- 
nomic freedom  be  subjected  to  the  discipline  of  competitive  markets.  We  believe, 
therefore,  that  the  President  should  issue  a  general  policy  statement  on  com- 
petition and  public  regulation,  to  achieve  at  least  three  important  purposes : 

1.  To  establish  the  Antitrust  Division  as  the  effective  agent  of  the  Administra- 
tion in  behalf  of  a  jwlicy  of  competition,  in  intragovernmental  groups,  and  be- 
fore independent  regulatory  bodies. 

2.  To  encourage  and  urge  the  regulatory  bodies — which  cannot  ignore  the  clear 
policy  positions  of  the  President  even  when  his  appointive  power  is  dormant — 
to  enlarge  the  role  of  competition  in  their  respective  industries. 

3.  To  revise  and  strengthen  public  support  for  the  policy  of  competition,  and 
to  establish  the  bona  fides  of  the  Administration  as  the  protector  of  both  con- 
sumer and  businessman. 

An  executive  order  or  a  major  presidential  address  would  be  an  appropriate 
vehicle  for  this  declaration.  Whether  or  not  a  formal  statement  commends  itself, 
we  believe  that  the  correct  policy  is  one  of  persistent  and  resourceful  exploitation 
of  competition  wherever  possible. 

B.  The  policy  of  competition  in  the  regulated  industries 

Our  mandate  to  examine  productivity  and  competition  in  the  American  econ- 
omy compels  us  to  brief  examination  of  the  work  of  the  regulatory  commissions 
themselves.  The  regulated  industries  comprise  one-eighth  or  more  of  the  economy 
in  terms  of  income,  and  are  too  important  to  be  omitted  from  our  Repoi't. 

The  tasks  assigned  to  the  regulatory  agencies  are  various :  to  prevent  monop- 
oly pricing  (as  with  telephone  and  pipelines)  ;  to  prevent  congestion  (as  with 
radio  and  television  frequencies)  ;  to  provide  safety  to  savers  (as  with  financial 
institutions)  ;  and  so  on.  It  is  not  po.ssible  for  us  here  to  examine  these  purposes 
critically,  although  it  is  notorious  that  in  certain  industries  (such  as  motor 
trucking)  there  is  no  respectable  case  for  economic  regulation.  There  is  wide- 
spread disenchantment  with  regulatory  purposes  as  well  as  regulatory  processes, 
and  a  general  belief  that  excessive  rigidity,  expensive  review  of  economically 
trivial  details  and  frequent  failure  to  achieve  any  important  results  have  char- 
acterized our  regulatory  efforts. 

In  two  directions,  we  are  convinced  there  should  be  a  major  reorientation  of 
the  regulatory  policy : 

1.  Entry  of  new  firms  should  be  encouraged  wherever  an  absolute  contradic- 
tion with  regulatory  goals  is  not  involved.  At  present  the  practice  is  univer- 
sally the  opposite :  to  prohibit  or  ration  with  utmost  severity  the  entrance  of  new 
firms. 

2.  Allow  much  freedom  in  price  competition.  The  regulatory  bodies  should 
abandon  mimmum  rate  regulation  whenever  possible  (and  it  is  usually  possible), 
and  rely  chiefly  on  maximum  rate  regulation. 

Where  rates  are  regulated,  it  is  essential  to  make  both  changes :  there  is 
little  merit  in  allowing  additional  firms  to  enter  if  they  are  not  held  to  the  test 
of  unfettered  competition  with  the  existing  firms. 

We  urge  the  Administration  to  pursue  three  complementary  paths  of  reform 
in  the  regulated  industries : 

First,  the  commissions  should  have  the  merits  of  competition  pressed  upon 
them.  Competition  is  not  a  matter  of  all  or  none,  and  the  fact  of  regulation 
should  not  exclude  competition  as  a  force  at  each  of  a  hundred  points  where  it 
is  relevant  and  feasible.  If  there  must  be  only  one  railroad  there  can  still  be 
several  truckers,  several  freight  forwarders,  and  the  possibility  of  inter-modal 
competition. 

Second,  the  primary  method  of  giving  a  larger  role  to  competition  is  by  ap- 
pointing commissioners  who  understand  and  believe  in  a  policy  of  competition. 
We  believe  that  every  regulatory  body  should  have  at  least  one  economist  as  a 
commissioner.  Quite  aside  from  the  implementation  of  the  desire  for  more  com- 
petition, this  proposal  has  a  decisive  defense :  economic  regulation  poses  more 
economic  than  legal  problems,  and  an  economist  knows  more  about  economics 
than  a  non-economist.  The  economic  triviality  and  irrelevance  of  much  activity 
of  the  regulatory  commissions  is  patent  and  inexcusable. 

Third,  the  regulatory  commissions  are  largely  out  of  public  control.  Once  in  a 
decade  or  two,  at  most,  a  commission  will  be  investigated  by  Congress.  The 
Administration  should  explore  methods  of  getting  more  meaningful  and  effec- 
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tive  reviews  than  we  now  get.  We  do  not  know  whether  the  best  method  is  an 
enlarged  Bureau  of  the  Budget  section,  a  national  commission,  the  creation  of 
academic  review  committees,  or  a  special  adviser  to  the  President.  The  best 
method,  however,  is  surely  not  infrequent,  partisan  Congressional  review.  The 
present  rule  of  the  regulatory  bodies  is  undirected,  unmeasured,  and  unevalu- 
ated. 

II.   ORGANIZATION   AND  PROCEDURE  IN  THE  ANTITRUST   DmSION 

A.  The  utilization  of  economic  knowledge 

We  anticipate  little  opposition  to  the  proiwsition  that  the  Antitrust  Division 
miake  full  and  effective  use  of  economists  and  their  special  skills.  These  skills 
are  often  necessiary  to  understand  the  effects  of  economic  practices  (an  example 
is  market-sharing  in  fixed  proportions),  to  assess  the  economic  importance  of 
individual  cases,  and  to  assist  in  devising  remedies  that  will  not  shatter  on  eco- 
nomic realities.  We  endorse  the  policy  of  having  a  highly  professional  economist 
serving  as  adviser  to  the  head  of  the  Division,  and  a  strong  permanent  staff  of 
economists. 

The  problem  is  not  the  goal  of  an  economically  sophisticated  antitrust  policy, 
but  its  implementation.  A  division  charged  with  the  enforcement  of  a  statute  must 
of  course  be  directed  and  largely  staffed  by  lawyers.  Unless  there  are  substan- 
tial incentives  to  the  staff  to  utilize  economics — whether  by  central  direction,  or 
vastly  more  powerfully  by  demonstrated  assistance  in  winning  cases — the  non- 
lawyer  will  often  be  viewed  by  the  lawyers  as  a  mysteriously  necessary  obstacle 
to  smooth  operations.  The  Assistant  Attorney  General  will  have  succeeded  in  mak- 
ing a  truly  major  contribution  to  antitrust  policy  if  he  establishes  the  relevance 
of  economic  knowledge. 

B.  The  development  of  criteria  for  classes  of  cases  {(niidclincs) 

W^hen  the  Antritrust  Division  is  confronted  by  a  large  number  of  similar 
cases — and  it  mu.st  now  he  .scanning  many  hundreds  of  mergers  each  year — it  will 
inevitably  have  rules  to  guide  the  numei'ous  men  who  pass  on  individual  cases. 
The  question  is  not  whether  to  have  criteria  or  guidelines,  but  how  to  arrive  at 
them. 

We  believe,  for  reasons  we  discuss  below,  that  the  present  merger  guidelines 
are  questionable  in  important  respects.  Here  we  consider  the  procedures  for 
formulating  guidelines. 

A  set  of  rules  for  a  class  of  cases  will  be  desirable  only  if  two  conditions  are 
fulfilled : 

1.  There  are  a  large  number  of  uncontroversial,  easily  identified  cases.  If 
there  are  not,  the  rules  give  little  help  to  either  business  or  the  Division. 

2.  Controversial  or  objectionable  cases  cannot  be  repackaged  to  avoid  scrutiny. 
The  way  to  determine  whether  mergers,  for  example,  meet  these  conditions 

is  to  examine  a  large  number  of  them  in  the  light  of  legal  and  economic  knowl- 
edge. The  Antitrust  Division  will  perform  this  task  vastly  better  if  it  uses  the 
large  amount  of  professional  expertise  available  outside  the  Division.  We  there- 
fore recommend  that  the  Division  have  semi-piiblic  conferences  to  explore  difficult 
areas  of  policy,  inviting  legal  and  economic  experts  to  propose  or  discuss  guide- 
lines. Some  members  of  the  task  force  would  prefer  to  have  formal  notice  and  pub- 
lic hearings  in  establishing  rules.  If  rules  are  adopted,  a  periodic  review  of 
them  by  the  same  procedure  will  be  a  useful  method  of  conferring  flexibility  upon 
them.  A  specific  application  of  this  method  is  proposed  below  for  mergers. 

C.  The  role  of  the  Federal  Trade  Commission 

No  review  of  antitrust  policy  would  be  complete  that  ignored  the  Federal  Trade 
Commission,  which  is  charged  with  enforcement  of,  among  other  statutes,  the 
Clayton  Act,  of  which  Section  2.  the  Robinson-Patman  Amendment,  and  section  7, 
prohibiting  mergers  and  acquisitions  that  may  substantially  lessen  competition, 
are  particularly  important :  and  the  Federal  Trade  Commission  Act.  whose  oper- 
ative provision.  Section  5  forbids  "unfair  or  deceptive  acts  or  practices,"  a  term 
that  has  been  interpreted  to  embrace  even  more  than  the  vast  area  of  anticom- 
petitive behavior  proscribed  by  the  Sherman  and  Clayton  Acts,  as  well  as  con- 
sumer fraud  and  some  "immoral"  sales  methods  such  as  lotteries.  As  is  evident,  the 
Commission's  jurisdiction  largely  overlaps  that  of  the  Antitrust  Division. 
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In  its  antitrust  work,  the  FTC  has  concentrated  on  price  discrimination,  on 
practices  believed  to  ojipress  or  coerce  small  dealers,  and  on  mergers,  especially 
vertical  and  conglomerate,  and  usually  in  industries  such  as  food  products, 
groceries,  and  cement — industries  which  by  long-established  understanding  with 
the  Antitrust  Division  have  been  assigned  as  the  Commission's  sphere  of  primary 
competence. 

Unhappily,  little  that  the  Commission  undertakes  in  the  antitrust  area  can  be 
defended  in  terms  of  the  objective  of  maintaining  and  strengthening  a  competitive 
economy.  Consider  price  di.scrimination.  There  is  now  an  impressive  body  of  litera- 
ture arguing  the  improbability  that  a  profit-maximizing  seller,  even  one  with 
monopoly  power,  would  or  could  use  below-cost  selling  to  monopolize  additional 
markets.  Yet,  not  only  has  the  Commission  continued  to  bring  predatory  price 
discrimination  cases,  but  the  alleged  danger  of  predatory  pricing  remains  a  prin- 
cipal prop  of  its  vertical  and  conglomerate  antimerger  cases.  As  for  "secondary 
line"  discrimination  (that  is,  giving  discounts  to  some  dealers  or  distributors  but 
not  to  others  who  compete  with  them),  the  Commission  has  never  attempted  ta 
differentiate  those  cases  (if  there  are  any)  in  which  a  monopsonistic  buyer  is 
able  to  extract  unjustified  price  concessions  from  his  suppliers  to  the  prejudice  of 
his  competitors  from  tho.se  in  which  discrimination  is  employed  l)y  oligopolistic 
sellers  who  wish  to  cut  prices  secretly — and  should  be  encouraged  to  do  so — and 
those  in  which  price  differences  (which  the  Commission  tends  to  equate,  errone- 
ously, with  discriminations)  are  not.  in  fact,  discriminatory.  Over  the  last  eight 
years  the  Commission,  often  under  the  prodding  of  reviewing  courts,  has  pulled 
some  of  the  sting  from  enforcement  of  Robinsou-Patman  against  secondary-line 
discrimination.  It  has  demanded  somewhat  stronger  proof  of  competitive  injury  ; 
the  meeting-competition  and  cost-justification  defen.ses  have  been  rendered  mean- 
ingful ;  and  the  provisions  of  the  Act  relating  to  advertising  allowances  and 
brokerage  payments  are,  in  general,  no  longer  used  to  compel  sellers  to  compen- 
sate for  services  that  are  not  economically  beneficial  to  the  seller  (such  as  adver- 
tising by  tiny  retail  outlets  or  brokerage  when  a  broker's  services  can  be  dis- 
pensed with ) . 

Although  the  retreat  from  per  se  rules  against  secondary-line  discrimination 
has  led  to  a  general  diminution  of  enforcement  activity  by  the  FTC  (private 
suits  continue,  of  course,  and  are  discussed  later)  the  Commission  still  brings 
many  cases  that  impair,  rather  than  promote,  competition  and  efficiency.  For 
example,  the  Commission  has  in  recent  years  waged  vigorous  war  against  "func- 
tional discounts",  which  are  discounts  offered  to  middlemen  who  perform  cer- 
tain distributive  functions  (such  as  warehousing)  that  other  middlemen,  who  are 
not  given  the  discounts,  do  not  perform.  Moreover,  as  explained  later  in  this 
Report,  we  can  conceive  of  no  case  of  discrimination  in  which  the  Sherman  Act 
would  not  provide  an  adequate  remedy — adequate,  that  is,  to  protect  the  interest 
in  maintaining  an  effectively  competitive  economy — and  so  we  view  Robinson- 
Patman  enforcement  as  inherently  likely  to  be  pu.shed  beyond  proper  limits. 

The  efforts  of  the  Commis.';ion  to  protect  small  dealers  from  allegedly  unfair 
and  coercive  business  practices  constitute  a  dark  chapter  in  the  Commission's 
history.  Much  of  this  enforcement  activity  does  not  eventuate  in  formal  pro- 
ceedings. What  happens  is  that  a  dealer  who  is  terminated,  for  whatever  reason, 
is  likely  to  complain  to  the  Commission,  knowing  that  the  relevant  Commi.ssion 
staff  is  well  disposed  toward  "small  business".  The  staff  uses  the  threat  of  an 
FTC  proceeding  to  get  the  supplier  to  rein.state  the  dealer,  and  if  threats  fail- 
usually  they  succeed — the  FTC  may  file  a  complaint  charging  the  supplier  with 
having  cut  off  the  dealer  because  he  was  a  price  cutter,  or  for  some  other  nefari- 
ous reason.  Our  impression,  in  sum,  is  that  the  Commission,  especially  at  the 
informal  level,  has  evolved  an  effective  law  of  dealer  protection  that  is  unrelated 
and  often  contrary  to  the  objectives  of  the  antitrust  laws.  The  Commission  is 
supported  in  this  endeavor  by  the  Supreme  Court's  rulings  that  Section  5  of  the 
FTC  Act  empowers  the  Commission  to  suppress  practices  that  resemble  antitrust 
violations. 

"With  respect  to  the  Commission's  enforcement  policy  in  the  merger  field,  it  is 
illuminating  to  compare  the  recent  statements  of  Commission  merger  policy 
with  the  Department  of  .Tustice  Merger  Guidelines,  discussed  els;ewhere  in  this 
Report.  The  Commission  is  even  more  severe.  Unlike  the  Department,  it  attaches 
a  good  deal  of  significance  to  the  absolute  size  (inde]iendent  of  market  share) 
of  merging  firms :  to  the  alleged  ix)wer  that  large  fimis  have  over  .«mall :  and  to 
the  dangers  of  "price  squeezes''.  It  will,  for  example,  challenge  virtually  any 
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acquisition  by  a  cement  producer  of  a  ready-mix  concrete  company,  virtually  any 
substantial  accjuisition  by  a  large  food  cliain,  etc.  The  Merger  Guidelines  are 
models  of  restraint  compared  to  those  promulgated  by  the  Commission,  which 
are  as  liard  on  economic  theory  as  on  mergers. 

We  conclude  that  substantial  retrenchment  by  the  Commission  in  the  antitrust 
field  is  highly  desirable.  In  addition  to  retrenchment  (at  least  by  stopping  the 
increase  of  the  Commission's  appropriations),  its  resources  devoted  to  regu- 
lating competition  might  be  redeployed.  The  two  principal  possibilities  are  (,1) 
consumer  protection,  and  (2)  economic  studies  utilizing  the  very  broad  fact- 
gathering  powers  vested  in  the  Commission  by  its  enabling  legislation.  Unhap- 
pily, either  route  could  be  followed  in  a  way  that  endangered  comi>eitition.  An 
incompetent  economic  study  can  be  influential  on  policy  makers — witness  the 
influential  lf>48  FTC  study  which  erroneously  si;ggested  that  concentration  was 
on  the  rise  in  American  industxy.  Overzealous  enforcement  of  consumer-protec- 
tion legislation  can  also  have  errant  resulta  We  note  that  the  application  of 
consumer-protection  law  is  almost  always  invoked  not  by  consumers  but  by  com- 
petitors, whose  interest  lies  in  protecting  their  market,  not  in  giving  consumers 
full  information  ;  and  that  elaborate  requirements  relating  to  packaging,  safety, 
etc.  can  curtail  consumer  choice,  limit  competition,  reduce  the  consumer's  incen- 
tive to  exercise  care,  and — what  is  most  serious — impose  substantial  costs  on 
society. 

The  Federal  Trade  Commission  urgently  needs  a  basic  reform,  but  this  need 
will  be  diflBcult  to  fulflll.  Quite  apart  from  the  fact  that  there  are  no  vacancies 
on  the  Commission,  any  dramatic  or  far-reaching  Presidentially-inspired  reforms 
would  run  up  against  the  long  tradition  of  regarding  the  indei>endent  agencies  in 
general — and  the  FTC  in  particular — as  "arms  of  the  Congress".  That  has  at 
times  meant  an  office  of  economic  opportunity  for  Congressmen ;  more  important, 
it  means  that  a  strong  showing  of  Presidential  interest  in  the  operations  of  the 
Commission  will  not  be  welcome  on  the  Hill. 

Perhaps  the  best  short-run  path  of  improvement  runs  through  the  offices  of 
the  Attorney  General  and  the  Assistant  Attorney  General  in  charge  of  Anti- 
trust. Since  the  jurisdictions  of  the  Commission  and  of  the  Antitrust  Division 
are  so  largely  overlapping,  no  one  could  object  to  the  establishment  between  the 
Commission  and  the  Division  of  clo.se  liaison  at  the  highest  levels.  Indeed,  it  is 
something  of  a  wonder  (though  explicable  in  terms  of  bureaucratic  rivalry)  that 
such  liaison  has  been  wholly  lacking  heretofore ;  the  only  coordination  between 
the  agencies  is  at  very  low  levels,  and  consists  largely  of  haggling  over  who  shall 
sue  in  cases  where  both  agencies  are  interested  Especially  at  the  beginning  of  a 
new  Administration,  it  should  be  quite  feasible,  as  well  as  wholly  appropriate, 
for  the  Attorney  General  and  Assistant  Attorney  General  to  establish  a  close 
cooperative  relationship  with  the  Chairman  of  the  Commission.  We  think  it 
likely  that  the  Commission  will  pay  some  heed  to  the  Department's  views,  if 
forcefully  expressed,  on  antitrust  and  trade-regulation  policy. 

III.    nEC0MMEXDB3)    CHANGES    IN    ANTITRUST   POLICIES 

The  general  policies  of  the  Antitrust  Division  are  profoundly  good,  and  we  pro- 
pose no  major  change  in  its  emphasis  or  directions  of  policy.  In  fact,  the  main 
thrust  of  the  following  recommendations  is  that  certain  recent  developments  of 
policy  or  doctrine  should  not  be  allowed  to  divert  the  agency  from  its  basic  task 
of  striking  down  conspiracies  and.  mergers  in  restraint  of  trade. 

A.   Price- fixing 

The  price-fixing  cases  of  the  Antitrust  DivLsion  are  its  bread  and  butter,  and 
understandably  its  staff  would  prefer  more  cake.  We  emphasize  the  great  eco- 
nomic and  social  importance  of  continued,  vigilant,  aggressive  seeking-out  and 
conviction  of  conventional  price-fixers.  Every  victory  weakens  the  efficiency  of 
undetected  collusion  in  that  area  of  economic  life.  We  strongly  recommend  the 
bringing  of  a  series  of  strategic  cases  against  regional  conspiracies,  which  we 
believe  to  be  numerous  and  economically  imix»rtant. 

B.  Concentration  and  oligopoly 

Oligopoly— the  industry  composed  of  a  small  number  of  independent  enter- 
prises— undoubtedly  presents  the  most  difficult  problems  in  a  policy  for  competi- 


277 

tion.  The  difBculties  arise  because  of  a  combination  of  three  circumstances.  The 
first  is  factual:  there  are  many  important  industries  in  our  economy  whose  struc- 
ture is  oligoix>listic — how  large  a  number  depends  upon  what  a  "small  number 
of  firms"  means.  The  second  is  interpretive:  the  economists  have  not  succeeded 
in  fully  identifying  the  characteristics  of  an  industry  which  determine  whether 
it  will  l>ehave  competitively  or  monopolistically.  The  third  is  the  matter  of 
action:  If  firms  in  an  oligopolistic  industry  are  convicted  of  collusive  behavior, 
must  one  press  for  a  remedy  so  radical  as  dissolution  in  order  to  stop  future 
repetitions  of  the  olfenseV  (And  should  the  standards  of  permissible  concentra- 
tion be  wholly  different  for  pending  mergers  than  for  established  enterprises?) 
The  circumstances  which  determine  whether  or  not  the  firms  in  an  oligopolistic 
industry  will  usually  behave  more  or  less  competitively  (seeking  by  independent 
actions  to  improve  their  individual  profits  at  the  cost  of  rivals'  profits,  with  the 
eventual  general  erosion  of  unusual  profits)  are  partly  known: 

1.  The  easier  (quicker  and  cheaper)  new  firms  can  enter  the  industry,  the 
smaller  and  more  short  lived  will  be  the  monopolistic  restrictions. 

2.  The  more  elastic  the  demand  for  the  product  of  the  oligopolistic  industry 
the  less  the  reward  from  restrictions  of  output  below  the  competitive  level,  and 
hence  the  less  the  inducements  to  act  coUusively.  This  in  turn  usually  depends 
upon  what  alternative  products  the  buyers  may  turn  to. 

3.  The  larger  the  effective  number  of  firms  the  less  the  probability  of  collusive 
behavior — collusion  increases  in  expense  (including  probability  of  detection)  as 
numbers  increase.  However,  a  given  number  of  firms  is  more  likely  to  result  in 
collusion,  the  more  concentrated  is  production  in  the  hands  of  a  few  firms.  If 
we  correct  for  this  and  take  the  effective  number  of  rivals  to  be  the  number 
of  rivals  of  equal  size  which  would  produce  the  same  competitive  situation  as 
the  firms  (not  of  equal  size)  actually  in  the  industry,  the  effective  number  may 
be  very  roughly  estimated  at  twice  the  number  there  would  be  if  all  firms  were 
as  large  as  the  largest  in  the  industry.  That  is.  if  the  largest  firm  has  %  of  the 
industry's  output  and  the  remaining  firms  fall  off  in  size  regularly,  the  effective 
number  of  firms  is  of  the  order  of  magnitude  of  10.  By  this  is  meant  that  the 
concentration  in  the  industry  is  equivalent  to  what  would  exist  if  there  were  10 
firms  of  equal  size. 

Tliere  are  other  influences  which  probably  but  less  certainly  affect  the  proba- 
bility of  competitive  behavior.  One  of  these  is  the  size  of  buyers :  larger  buyers, 
for  a  variety  of  reasons  including  possibility  of  backward  integration,  make  for 
more  competitive  prices. 

Numerous  statistical  studies  have  been  made  of  the  relationship  between  con- 
centration and  rates  of  return  on  investment,  and  these  studies  generally  yield 
positive  but  loose  relationships ;  concentration  is  not  a  major  determinant  of  dif- 
ferences among  industries  in  profitability,  although  it  may  sometimes  be  a 
significant  factor.  It  appears  also  to  be  true  that  somewhere  between  five  and 
ten  effective  rivals  (i.e.,  a  largest  firm  with  a  share  of  Va  to  V^)  are  usually 
enough  to  insure  substantial  elimination  of  the  influence  of  concentration  upon 

profitability. 

Concern  with  oligopoly  has  led  to  proposals  to  use  the  antitrust  laws  (perhaps 
amended)  to  deconcentrate  highly  oligopolistic  industries  by  dissolving  their 
leading  firms.  We  cannot  endorse  these  proposals  on  the  basis  of  existing  knowl- 
edge. As  indicated,  the  correlation  between  concentration  and  profitability  is 
weak,  and  many  factors  besides  the  number  of  firms  in  a  market  appear  to  be 
relevant  to  the  competitiveness  of  their  liehavior.  While  a  flat  condemnation 
of  oligopoly  thus  seems  to  us  unwise,  we  commend  to  the  Antitrust  Division  a 
policy  of  strict  and  unremitting  scrutiny  of  the  highly  oligopolistic  industries. 
If,  in  any  of  these  industries,  pricing  is  found  after  careful  investigation  to  be 
substantially  non  competitive,  the  Division  will  have  a  clear  basis  for  proceeding 
against  the  leading  firms  imder  Section  1.  Collusion  that  can  be  incontrovertibly 
inferred  from  behavior  (such  as  persistent,  stable  price  discrimination  in  the 
economist's  sense)  should  not  bring  immunity  from  the  Sherman  Act,  and  we  are 
confident  that  structural  remedies  will  be  sanctioned  by  the  courts  in  cases  where 
due  to  number  of  firms  and  the  other  conditions  of  the  market,  lesser  remedies 
are  likelv  to  be  unavailing.  In  assessing  the  gain  from  such  structural  remedies, 
account  should  be  taken  of  any  reduction  in  efficiency  which  the  remedy  entails.  ^ 

The  concern  with  oligopoly  is  also  quite  visable  to  the  Department  of  Justice's 
major  recent  innovation,  the  Merger  Guidelines,  to  which  we  now  turn. 
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G.  Mergers  and  the  guidelines 

The  present  merger  Guidelines  impose  stringent  restrictions  upon  the  relative 
sizes  permitted  to  companies  which  desires  to  merge.  The  impact  of  these  percent- 
lages  is  reinforced  by  a  definition  of  the  market  (within  which  shares  of  com- 
panies are  reckoned)  so  loose  and  unprofessional  as  to  be  positively  embarrass- 
ing. We  propose  to  reverse  this  emphasis :  not  to  tell  companies  which  mergers 
are  forbidden,  but  which  mergers  are  permitted.  We  are  persuaded  that  this  ori- 
entation better  serves  the  interests  of  both  business  and  the  Antitrust  Division. 
Before  we  turn  to  the  methods  by  which  more  appropriate  Guidelines  for  mergers 
are  achievable,  we  shall  briefly  discuss  the  present  Guidelines,  and  indicate  our 
reasons  for  dissatisfaction  with  them  in  their  present  orientation. 

Market  definition. — The  delineation  of  a  relevant  market  within  which  to  ap- 
praise the  lawfulness  of  a  merger  is  crucial,  for  if  the  market  is  drawn  narrowly 
enough,  virtually  any  merger  can  be  made  to  seem  monopolistic  in  its  effects. 
Unfortunately,  as  they  are  presently  drafted  the  Guidelines  seem  to  invite  a 
substantial  degree  of  market  gerrymandering,  especially  in  delineating  regional 
or  local  markets.  The  Guidelines'  test  of  whether  a  product  is  sold  in  less  than  a 
national  market  is  loose.  Any  group  of  competing  sellers  in  the  industry  is  a 
relevant  market,  unless  the  defendant  can  show  that  there  is  no  "economic  bar- 
rier" preventing  other  sellers  from  selling  in  the  particular  area.  Such  a  barrier 
may  consist  of  freight  costs,  customer  inconvenience,  customer  preference  for  the 
brands  presently  sold  in  the  areas,  or  the  absence  of  good  distribution  facilities. 

This  is  a  misleading  test.  An  industry  may  be  riddled  with  the  kind  of  "barriers" 
cited  in  the  Guidelines  and  yet  still  not  contain  any  meaningful  local  markets. 
An  example  will  illustrate.  Assume  that  the  price  of  steel  bars  is  $2  in  Min- 
nesota and  .$1.60  in  Chicago,  and  the  cost  of  shipping  the  bars  from  Chicago  to 
Minnesota  is  41  cents.  On  these  facts,  it  is  plain  that  the  Minnesota  sellers  could 
not  raise  their  price  significantly  without  immediately  losing  their  business  to  the 
Chicago  sellers.  Minnesota  is  thus  not  a  meaningful  local  market  even  though, 
at  the  existing  price,  freight  costs  do  impose  an  effective  economic  barrier 
against  the  Minnesota  sellers.  Moreover,  additional  firms  will  establish  produc- 
tion or  distribution  facilities  in  Minnesota  if  it  becomes  profitable  to  do  so.  The 
same  analysis  can  be  extended  to  the  other  barriers  discussed  in  the  Guidelines. 

In  criticizing  the  test  of  "economic  barrier",  we  do  not  mean  to  deny  the 
difficulty  of  devising  rules  of  market  definition  that  will  be  at  the  same  time 
simple  and  sensible.  This  is  most  probably  not  an  area  in  which  Guidelines  pro- 
vide a  useful  enforcement  tool.  If  there  are  to  be  Guidelines,  though,  they  should 
at  least  not  misstate  the  applicable  economic  theory.  It  would,  accordingly,  be 
a  d:^cieded  improvement  if  the  Guidelines  were  revised  (at  a  minimum)  to  ex- 
plain that  a  distant  seller  of  a  product  must  be  included  in  the  local  market 
if  a  modest  price  increase  in  the  local  area— a  price  increase  unrelated  to  his 
-costs — would  bring  him  in  forthwith. 

Horizontal  mergers. — The  provisions  of  Guidelines  governing  horizontal  merg- 
ers— that  is,  mergers  between  direct  competitors — are  extraordinarily  strict. 
If  a  market  is  "highly  concentrated"  (defined  as  where  the  4  largest  first  account 
for  at  least  7.5  percent  of  the  sales  in  the  market),  then  a  merger  between  two 
firms,  each  of  which  has  a  4  percent  market  share,  will  be  challenged :  and  if  the 
acquiring  firm  has  a  share  as  large  as  15  percent,  then  the  acquired  firm 
need  have  only  a  1  percent  share  for  the  merger  to  be  challenged.  Different  levels 
of  permissible  size  are  stated  for  less  concentrated  industries,  and  some  account 
is  taken  of  the  trend  of  concentration. 

We  agree  with  the  basic  premise  of  the  horizontal-merger  provisions  of  the 
Guidelines  that  market-share  percentages  are  the  appropriate  touchstone  of 
illegality  for  such  mergers.  We  would  favor  levels  of  concentration  modestly 
loirer  than  those  now  used  (but  differently  structured),  with  the  punx^f^Pi*  of 
(1)  allowing  all  mergers  below  the  Guidelines  levels,  and  (2)  not  prohibiting. 
1>ut  reviewins-.  those  above  the  critical  level,  with  an  implied  probability  that 
the  more  a  proposed  merger  lies  above  the  level  of  automatic  approval,  the 
leRs  the  probability  of  its  acceptance.  We  discu.ss  below  the  procedure  that 
should  be  followed  better  to  utilize  existing  knowledge  in  fashioning  the 
Guidelines. 

VrrticaJ  wrrgrr.'^, — A  merger  that  involves  the  acquisition  not  of  a  competitor 
but  of  a  ciistomer  or  a  supplier  is  a  vertical  merger,  and  the  present  Guidelines 
contain  strict  provisions  limiting  such  mergers.  For  example,  if  the  supplying 
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firm  in  the  merger  has  a  10  percent  share  of  its  market  and  the  purchasing 
linn  has  0  percent  of  the  purchases  in  that  market,  the  merger  will  be 
challenged. 

Our  task  force  is  of  one  mind  on  the  undesirability  of  an  extensive  and  vigorous 
policy  against  vertical  mergers :  vertical  integration  has  not  been  shown  to 
be  presuptively  noncompetitive  and  the  Guidelines  err  in  so  treating  it.  Within 
this  area  of  agreement  there  are  two  positions  around  which  the  task  force 
members  cluster. 

The  one  position  asserts  that  many,  and  perhaps  most,  vertical  mergers 
which  do  not  have  direct  horizontal  effects  are  innocuous,  but  that  in  certain 
situations  a  vertical  merger  will  have  anti-competitive  effects.  These  situa- 
tions include :  increases  in  the  capital  or  other  requirements  for  an  integrated 
firm  may  reduce  the  possibility  of  new  entry;  or  price  discrimination  moy  be 
implemented  when  a  monopolist  integrates  forward  or  backward.  A  showing 
that  an  anticompetitive  effect  of  these  sorts  exists  is  es.sential  before  a  vertical 
uiarger  is  challenged. 

The  other  position  denies  that  a  vertical  merger  has  the  potentiality  for 
economic  harm  in  the  absence  of  horizontal  effects.  To  some  of  our  mem- 
l>ers.  it  is  wholly  implausible  that  vertical  integration  places  entering  firms 
as  a  disadvantage.  A  seller  who  fails  to  minimize  his  input  and  distribution 
costs  will  be  undersold  by  his  competitors :  he  cannot  afford  to  sell  to  or  buy 
from  an  affiliate  if  there  are  more  efficient  alternative  means  of  supply  and 
distribution  available  to  his  competitors  (and  to  him).  Even  if  the  seller  is 
a  monopolist,  the  desire  to  maximize  profits  will  lead  him  to  seek  the  most  efficient 
methods  of  supply  and  distribution,  and  there  will  be  ample  opportunities  for 
nonaffiliated  supplies  and  outlets  to  compete  for  his  patronage.  Except  in  the  case 
of  the  monopolist  who  cannot  discriminate  in  price  effectively  without  control 
of  his  outlets,  vertical  integration  will  be  initated  and  maintained  only  if  and 
as  long  as  it  is  justified  by  the  cost  savings  it  permits.  It  is  not  a  method  of 
extending  monopoly  power. 

The  two  positions  coalesce  on  one  policy  conclusion :  vertical  mergers  should 
not  be  forbidden  as  a  class. 

The  conglomerate  merger. — the  large  conglomerate  enterprise  with  an  ag- 
gresive  acquisition  policy  has  only  recently  become  prominent  and  newsworthy. 
Almost  by  definition  such  a  firm  ix>ses  at  most  a  minor  threat  to  competition,  but 
nevertheless  criticism  of  it  is  beginning  to  mount.  Some  critics  deplore  the  dis- 
appearance of  independent  enterprises  and  find  a  threat  of  sheer  bigness  to 
political  or  economic  life.  Other  critics  believe  that  the  coaglomerate  firm  is 
spawning  unhealthy  speculation  in  the  securities  markets. 

Antitrust  law  has  seemed  to  some  a  convenient  weapon  with  which  to  attack 
large  conglomerate  mergers.  If  one  interprets  "elimination  of  potential  com- 
petition." "reciprocity,"  and  "foreclosure''  as  threats  to  competition,  one  can 
always  bring  and  usually  win  a  case  again.st  the  merger  of  two  large  companies, 
however  diverse  their  activities  may  be.  These  are  often  makeweights.  The 
economic  threat  to  competition  from  reciprocity  (reciprocal  buying  arrangements) 
is  either  small  or  nonexistent :  monopoly  power  in  one  commodity  is  not  effec- 
tively exploited  by  manipulating  the  price  of  an  unrelated  commodity.  The  argu- 
ment advanced  against  the  simplistic  treatment  of  vertical  mergers — essentially 
that  one  cannot  use  the  same  monopoly  power  twice — also  challenges  the  fears 
of  reciprocity. 

Potential  competition,  on  the  contrary  can  be  a  decisive  limitation  on  the  exer- 
cise of  market  power,  and  a  merger  which  eliminates  an  imminent  new  com- 
petitor is  anticompetitive.  If  entry  into  a  field  is  relatively  easy,  however,  there  are 
a  vast  number  of  potential  entrants  and  the  elimination  of  one  or  a  few  has  no 
effect.  If  entrv  is  diffl'Cult.  and  only  a  select  few  firms  are  capable  of  entry  and 
on  the  record  likely  to  enter,  their  indei>endence  should  be  preserved.  The 
identity  of  potential  entrants  should  not  be  established  by  introspection.  If  the 
producer  of  X  is  truly  a  likely  entrant  into  the  manufacture  of  Y.  the  likelihood 
will  have  been  revealed  and  confirmed  b.v  entrance  into  Y  of  other  producers 
of  X  (here  or  abroad),  or  b.v  the  entrance  of  the  firm  into  markets  very  similar 
to  Y  in  enumerable  resi>ects. 

We  seriously  doubt  that  the  Antitrust  Division  should  emliark  upon  an  active 
program  of  challenging  conglomerate  enterprise  on  the  basis  of  nebulous  fears 
about  size  and  economic  power.  These  fears  should  be  either  confirmed  or  dis- 
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sipated,  and  an  important  contribution  would  be  made  to  this  resolution  by  an 
early  conference  on  the  subject.  If  there  is  a  genuine  securities  market  problem, 
probably  new  legislation  is  necessary.  If  there  is  a  real  political  threat  in  giant 
mergers,  then  the  critical  dimension  should  be  estimated.  If  there  is  no  threat, 
the  fears  entertained  by  critics  of  the  conglomerate  enterprises  should  be  allayed. 
Vigorous  action  on  the  basis  of  our  present  knowledge  is  not  defensible. 

The  central  task  of  the  Antitrust  Division  is  to  preserve  competition  in  the 
American  economy.  This  is  a  splendid  and  challenging  task  and  deserves  and 
requires  the  full  resources  of  the  Division.  We  shall  be  much  the  losers  if  we 
comprise  the  discharge  of  this  central  task  by  burdening  the  Division  also  with 
tasks  such  as  the  combatting  of  organized  crime  or  the  achievement  of  general 
political  goals. 

TJie  use  of  conferences. — We  have  proposed  that  conferences  be  used  to  revise 
the  Guidelines  and  to  identify  the  problems,  if  any.  created  by  the  large  con- 
glomerate enterprise.  The  conference  will  allow  the  Antitrust  Division  to  utilize 
the  expertise  and  wide  factual  knowledge  of  economists,  lawyers,  securities 
analysts,  and  other  groups  without  the  laborious  machinery  of  formal  hearings. 
We  strongly  recommend  that  before  such  conferences  are  held,  leading  students 
and  exponents  of  particular  positions  be  asked  to  prepare  position  statements 
which  present  explicit  and  specific  theories  and  evidence.  Then  the  conference 
meniliers  will  have  specific  questions  to  address  and  specific  views  to  combat 
or  support 

D.  Antitrust  sanctions 

The  cutting  edge  of  law  is  not  the  abstract  statement  of  a  legal  duty  l)ut  the 
sanction  provided  for  its  nonperformance,  and  that  is  true  of  the  antitrust  laws 
as  of  other  systems  of  legal  obligation.  It  is  essential  that  those  laws  clearly 
and  accurately  define  and  forbid  the  practices  that  impair  competition  and  effi- 
ciency but  it  is  equally  essential  that  the  sanctions  for  violation  be  effective  in 
compelling  compliance  and  with  a  minimum  of  undesirable  side  effects. 

In  testing  the  antitrust  sanctions  by  this  standard,  it  will  be  helpful  to  distin- 
guish two  purposess  of  sanctions:  that  of  preventing  (or.  if  it  has  already  oc- 
curred, undoing)  a  specific  violation  :  and  that  of  deterring  violations  that  might 
not  always  be  detected.  Sanctions  of  the  first  type — remedial  sanctions — suffice 
where  there  is  no  problem  of  detection  (e.g..  in  the  case  of  an  illegal  merger). 
But  take  the  case  of  price-fixing.  Price-fixing  conspiracies  can  be.  and  one  sus- 
pects often  are  successfully  concealed.  A  sanction  that  merely  prevented  the 
continuation  of  the  conspiracy,  such  as  an  injunction,  of  one  that  merely  restored 
the  losses  of  the  injured  consumers,  such  as  ordinary  damages,  would  in  these 
circumstances  probably  be  insufficient.  For  in  deciding  whether  to  comply  with 
the  law,  a  seller  would  discount  the  very  modest  (or  negligible)  injury  to  him  if 
his  participation  in  a  price-fixing  conspiracy  was  detected,  and  he  was  required 
to  stop  and  to  pay  actual  damage,  by  the  considerable  probability  that  he  would 
escape  detection  altogether;  and  he  could  conclude  that  he  had  little  to  lose  by 
participating.  That  is  why  punishment  by  fine  or  imprisonment  is  an  appro- 
priate sanction  for  illegal  pricefixing;  it  provides  deterrence,  as  the  purely  re- 
medial sanction  does  not. 

But  the  deterrent  sanction  in  antitrust  isi  weak.  A  price  fixer  can  be  imprisoned 
and  fined  but  prison  terms  are  almost  never  imposed  in  price-fixing  cases  and 
when  they  are,  they  are  nominal  in  length  :  and  the  maximum  fine  of  $50,000  will 
deter  only  a  very  small  corporation.  The  possibility  of  a  private  treble-damage 
suit  doubtless  provides  additional  deterrent  effect,  but  there  are  serious  limita- 
tions: judges  are  reluctant  to  authorize  damage  awards  that  seriously  hurt  a 
company  :  damages  are  difficult  to  prove  in  price-fixing  cases  :  and.  mo'Jt  important, 
the  injury  caused  by  a  price-fixing  conspiracy  is  often  so  widely  diffused  (for 
example,  among  millions  of  consumers)  that  no  one  has  an  incentive  to  bring  a 
suit.  The  government  itself  can  sue  for  damages  only  when  it  was  the  victim  of 
the  unlawful  conspiracy. 

If  concealable  offenses  under  the  antitrust  laws  are  to  be  effectively  deterred, 
either  the  resources  devoted  to  the  detection  of  such  offense'^;  must  lie  vastly  aug- 
mented— and  there  are  obvious  limitations  to  this  route — or  the  fines  must  be 
increased  to  a  point  where  they  will  give  even  the  large  corporations  considerable 
pause  before  participating  in  (or  condoning  its  officers'  individual  participation 
in)  an  illegal  conspiracy.  Precedent  for  much  more  severe  sanctions  can  be  found 
abroad.  The  European  Economic  Community,  for  example,  may  impose  penalties 
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of  up  to  $1,000,000,  or,  in  the  case  of  willful  violations,  up  to  10  precent  of 
annual  sale.s.  We  have  not  attempte<^l  to  determine  the  appropriate  level  of  anti- 
trust fines  but  we  urge  the  Department  of  Justice  to  accord  high  priority  in  its 
legislative  program  to  the  upward  revision  of  these  penalties. 

The  creation  of  a  more  realistic  scheme  of  antitrust  fines  would  enable  a  long- 
overdue  reexamination  of  the  punitive  aspects  of  the  private  antitrust  suit.  It  is 
anomalous  that  private  plantiffs  who  have  done  nothing  to  uncover  or  prove  an 
antitrust  violation  (the  usual  case)  should  be  permitted  to  claim  treble  damages 
on  the  basis  of  a  judgment  obtained  by  the  Antitrust  Division,  In  such  circum- 
stances, the  excess  over  actual  damages  and  costs  represents  a  pure  windfall  to 
the  private  plaintiff.  Today,  one  can  defend  this  arrangement  on  the  ground  that 
it  furnishes  an  element  of  added  deterrence  which  is  necessary  in  light  of  the 
inadequacy  of  the  existing  criminal  fines.  But  that  ground  would  be  removed  if 
the  fines  were  revised  to  a  more  appropriate  level ;  and  a  more  rational  scheme 
of  deterrence  would  become  feasible.  We  are  also  deeply  concerned  that  private 
treble  damage  suits  provide  undesirable  opportunities  for  harassment  and  the 
furtherance  of  a  variety  of  anticompetitive  practices. 

With  regard  to  remedial  sanctions,  the  principal  question  involves  the  undesir- 
able side  effects  that  frequently  accompany  a  poorly  formulated  decree.  Ideally — 
and  it  is  an  attainable  ideal — an  antitrust  decree  should  be  a  "one  shot"  affair : 
dissolving  the  monopoly,  or  divesting  the  acquired  assets,  or  terminating  the 
basing-point  system,  etc.  The  antitrust  laws  were  never  intended  to  be  a  system 
of  continuing  regulation.  Antitrust  policy  has  as  its  basic  principle  the  preserva- 
tion of  a  competitive  environment  within  which  individual  enterprises  are  free 
from  continuing  super^dsion.  When  a  decree  says,  in  effect,  "Let  us  return  to 
the  court,  or  give  the  power  to  the  Antitrust  Division,  to  adjudge  the  propriety  of 
various  behavior  of  the  defendant  for  years  to  come,"  one  can  be  sure  that  the 
suit  has  failed  in  its  purpose  of  restoring  competitive  conditions.  Nor  is  the 
Department  equipped  to  function  as  a  regulatory  agency,  and  it  is  not  likely  to 
escape  that  common  pitfall  of  economic  regulation,  the  suppression  of  competition. 
Nonetheless,  such  decrees  are  frequently  entered,  especially  by  consent  of  the 
parties  in  cases  where  the  Department  (or  the  Federal  Trade  Commission,  to 
which  these  remarks  apply  with  efiual,  if  not  greater,  force)  is  unsure  of  its 
litigation  prospects  and  washes  to  salvage  something  from  the  investment  of 
enforcement  resources. 

For  the  future,  we  urge  that  the  Department  adopt  a  firm  policy  of  not  proposing 
or  accepting  degrees  that  envisage  a  continuing,  regulatory  relationship  with 
the  defendant.  A  correlative  policy  that  we  suggest  is  that  every  decree  contain 
a  definite — and  near — termination  date,  ordinarily  no  more  than  10  years  from 
the  date  the  decree  is  entered.  Such  a  principle  would  compel  the  Department  to 
devise  decrees  that  restore  competition  rather  than  establish  regulation,  as  well 
as  assure  that  decrees  do  not  remain  in  effect  long  after  the  relevant  industrial 
conditions  have  changed  (such  as  with  the  1920  decree  against  the  meat  packers). 

Little  is  known  of  the  extent  to  which  a  large  number  of  past  decrees  are  still 
operative,  and  if  operative,  of  any  real  value  in  protecting  competition.  We  rec- 
ommend, therefore,  some  such  procedure  as  this  in  dealing  with  outstanding 
decrees : 

1.  The  past  decrees  still  running  should  be  compiled,  and  the  types  and  duration 
of  prescribed  conduct  summarized. 

2.  The  current  relevance  of  the  decrees,  or  at  least  those  running  against  large 
industries,  should  be  examined — presumably  by  the  economics  section  of  the 
Antitrust  Division. 

3.  The  older  (say  25  years  and  over)  and  obsolete  younger  decrees  should  be 

vacated. 

E.  Recommended  changes  in  antitrust  statutes 

Several  legislative  reforms  could  improve  .substantially  the  functioning  of 
the  antitrust  laws.  We  have  recommended  above  a  .substantial  increa.se  in  the 
maximum  level  of  fines.  In  addition,  we  recommend  immediate  repeal  of  the 
Expediting  Act.  The  low  quality  of  many  Supreme  Court  antitru.st  opinions  can 
be  traced  in  no  small  measure  to  the  fact  that  direct  appeal  frequently  requires 
the  Supreme  Court  to  pass  on  an  extensive  record  without  the  benefit  of  the 
winnowing  and  focusing  process  involved  in  an  intermediate  appeal.  The  Su- 
preme Court  itself  has  noted  that  direct  appeal  is  unsatisfactory.  If  repeal  is 
politically  impossible,  then  an  amendment  that  would  drastically  limit  the 
number  of  direct  appeals  would  be  desirable. 
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The  Webb-Pomerene  Act  should  also  be  repealed.  The  creation  of  cartels  in 
foreign  commerce  is  antithetical  to  the  underlying  theory  of  the  Sherman  Act. 
The  danger  that  exempted  cooperation  between  competitors  in  the  export  field 
will  lead  to  illegal  cooiie ration  at  home  is  too  great  to  be  viewed  as  merely 
a  potential  abuse.  Nothing  in  U.S.  domestic  comi>etition  ix)licy  or  foreign  eco- 
nomic policy  warrants  the  retention  of  this  outmoded  approach  to  international 
competition. 

On  the  agenda  for  long-term  legislative  reform  must  be  the  Robinson-Patman 
Act.  The  Act  leads  to  rigidity  in  distribution  patterns  and  to  uniform,  inflexible 
pricing.  In  industries  with  few  sellers,  price  reductions  are  more  likely  to  be 
made  if  they  can  be  made  covertly.  Such  limited  reductions  often  lead  over  time 
to  generally  lower  prices.  Thus,  a  prohibition  against  i>rice  discrimination  may 
preclude  the  kind  of  completion  that  is  most  likely  to  lead  to  lower  prices 
in  oligopolistic  industries.  We  view  the  Federal  Trade  Commission's  tendency  in 
recent  times  to  relax  the  enforcement  of  the  Act  as  a  desirable  but,  so  long  as 
private  treble  damage  actions  are  available,  an  inadequate  reform. 

In  reforming  the  Robinson-Patman  Act,  two  kinds  of  amendment  are  de- 
sirable. First,  the  general  prohibition  against  price  discrimination  In  Section 
2 (a)  should  be  made  more  supple  by  broadening  the  meeting  competition  and 
cost  justification  defenses  so  as  to  make  them  more  i-eadily  available  for  sellers 
whose  price  differentials  do  not  stem  from  a  predatory  purpose  and  do  not 
injure  competition  in  the  market  place  (as  opposed  to  disadvantaging  individual 
firms).  Second,  the  more  absolutist  brokerage,  payments  and  services  prohibi- 
tions of  subsections  (c),  (d)  and  (e)  should  be  repealed  while  making  clear 
that  the  standards  of  amended  subsection  (a)  remain  applicable  to  practices 
that  would  previously  have  been  treated  under  tho.se  repealed  sul)sections.  The 
Task  Force  recognizes  the  political  support  that  the  Robinson-Patman  Act  retains 
in  some  quarters  and  the  danger  that  an  attempt  to  amend  the  Act  might  give 
particular  interests  an  opportunity  to  add  even  more  restrictive  provisions.  As  a 
consequence,  some  of  our  members  view  amendment  of  the  Act  as  a  long-term, 
albeit  important,  reform  ;  others  wish  to  leave  it  alone. 

Ward  S.  Bowman,  Jr.,  Ronald  H.  Coase,  Roger  S.  Cramton.  Kenneth  W. 
Dam,  Raymon  H.  ]\Iulford,  Richard  A.  Posner,  Peter  O.  Steiner,  Alex- 
ander L.  Stott,  George  J.  Stigler,  Chairman. 


Dissent  of  R.  H.  Mulford  With  Respect  to  Portions  of  Report  of  Task  Force 

ON   Productivity  and  Competition 

Mr.  Raymon  H.  Mulford  dissents  from  two  recommendations  in  the  Report : 

1.  He  does  not  believe  that  the  maximum  fine  of  50  thousand  dollars  for  viola- 
tion of  tihe  Sherman  Act  should  be  increased. 

2.  He  does  not  believe  that  the  Webb-Pomerene  Act  should  be  repealed. 


Dissent  of  A.  L.  Stott  With  Respect  to  Portions  of  Report  of  Task  Force 

ON   Productivity  and   Competition 

I  cannot  accept  the  recommendations  of  the  Task  Force  with  respect  to  com- 
petition in  the  regulated  industries. 

W^hat  is  recommended  is  that,  without  seeking  Congressional  action  changing 
exi.sting  regulatory  statutes,  the  Administration  exert  pressure  to  compel  regu- 
latory authorities  to  adopt  a  new  interpretation  of  such  statutes  which  is  radi- 
cally different  from  the  interpretation  long  estaWished  as  being  intended  by  Con- 
gress. The  report  recommends  that  the  President  issue  a  general  policy  state- 
ment to  implement  this  approach.  I  believe  that  these  recommendations  of  the 
Task  Force  are  unwarranted  and  that  it  would  be  unwise  for  the  President  to 
assume  the  role  which  the  report  contemplates  for  him  in  the  regulated  area 
of  the  economy. 

Under  the  approach  of  the  Task  Force  regulatory  authorities  would  be  pres- 
sured by  the  Administration  into  giving  primary  importance  to  the  imposition 
of  competition  on  regulated  industries.  The  basic  difficulty  I  have  with  this 
api)roach  is  that  it  ignores  the  fact  that  in  certain  areas  of  the  economy,  notably 
in  industries  with  "natural  monopoly"  characteristics,  Congress  has  clearly  and 
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unmistakal>ly  adopted  a  policy  not  to  promote  but  to  limit  competition.  Moreover, 
it  ignores  the  fact  tliat  it  is  for  Congress,  not  the  Executive  Branch,  to  determine 
the  relative  roles  of  competition  and  regulation  in  the  economy. 

The  report  treats  as  regulated  industries  not  only  the  industries  with  "natural 
monopoly"  characteristics,  such  as  the  electric,  gas,  water  and  communications 
industries,  but  also  the  financial,  radio  and  television  industries.  It  then  takes  a 
broad  view  as  to  all  of  them  that  the  present  statutory  controls  should  be  replaced 
wherever  possible  by  competition,  and  that  the  Administration  should  direct  its 
attention  toward  imposing  competition  on  regulated  industries. 

However,  the  public  interest  considerations  and  the  schemes  of  governmental 
control  are  entirely  different  in  the  case  of  (1)  industries  with  "natural  monopoly"' 
characteristics  and  (2)  the  other  industries  mentioned.  Although  the  industries 
in  the  second  group  are  subject  to  varying  degrees  of  governmental  control,  prices 
are  not  regulated,  except  in  unusual  situations,  and  competition  is  expected  and 
required  by  law.  It  has  been  the  long  established  public  policy  of  this  country, 
however,  to  subject  industries  with  "natural  monopoly"'  characteristics  to  much 
more  comprehensive  governmental  regulation,  in  lieu  of  competition,  as  to  many 
aspects  of  their  businesses  including  entry,  prices,  services,  accounting,  deprecia- 
tion, etc.  This  method  of  regulation  has  not  been  free  of  problems.  However,  I 
believe  that  such  problems  can  be  solved  within  the  framework  of  the  present 
regulatory  structure  without  a  change  of  existing  laws. 

The  report  is  critical  of  the  existing  regulatory  purposes  as  well  as  the  regula- 
tory processes,  and  casts  doubt  on  the  effectiveness  of  regulations  in  general.  The 
criticism  is  not  supported  by  any  factual  showing.  The  report  urges  that  only  by 
superimposing  competition  on  regulation  can  proper  objectives  be  achieved.  There 
is  no  reference  to  the  unfortunate  results  that  the  imposition  of  competition  has 
produced  in  the  railroad  industry. 

I  want  to  make  it  clear  that  I  am  not  urging  that  competition  is  never  appro- 
priate in  the  regulated  field.  My  point  is  that,  where  legislation  calling  for  strict 
regulation  of  the  prices  and  services  of  an  industry  because  of  its  "natural  monop- 
oly" characteristics  has  been  enacted  by  Congress,  any  competition  imposed  upon 
the  industry  must  be  consistent  with  the  statutory  scheme  of  regulation.  Com- 
petition cannot  properly  be  imposed  on  such  an  industry  just  for  the  sake  of 
competition  on  the  general  assumption  that  competition  is  bound  to  be  of  advan- 
tage. The  courts  have  held  that  it  is  for  Congress  to  establish  the  public  policy 
of  the  United  States  as  to  the  relative  role  of  regulation  and  competition  in  our 
ecoiiomy.  In  FCC  v.  RCA  Comniunications,  Inc.,  346  U.S.  86  (1958).  the  Supreme 
Court  held  that  the  Congress  has  7Wt  established  a  national  policy  in  favor  of 
competition  within  the  regulated  public  utility  field.  Indeed,  in  that  case  the  Court 
expressly  prohibited  the  FCC  from  authorizing  competition  in  a  comprehensively 
regulated  field  without  warranting  some  specific  benefits  to  the  public,  saying: 
"Merely  to  assume  that  competition  is  bound  to  be  of  advantage,  in  an  industry 
so  regulated  and  so  largely  closed  as  is  this  one,  is  not  enough." 

Under  the  existing  statutory  schemes  of  regulation  competition  is  permitted  in 
an  industry  with  "natural  monopoly"  characteristics  only  when  found  to  be  in  the 
public  interest  by  the  governmental  agency  having  jurisdiction  over  the  industry. 
Before  a  determination  of  this  kind  is  made  the  governmental  agency  holds 
extensive  hearings,  and  all  parties  affected  are  heard,  of  course,  the  views  of 
economists  are  sought  and  carefully  weighed  in  the  process.  However,  in  pro- 
ceedings of  this  nature  no  generally  accepted  economic  principles  have  emerged 
that  could  substitute  for  the  judgment  determinations  intended  by  the  statutes 
and  made  by  regulatory  agencies  after  considering  the  business,  economic,  socio- 
logical, political  and  other  public  interests  factors  involved. 

It  must  be  recognized  that  a  proceeding  of  this  kind  can  involve  issues  of  a 
major  national  importance.  This  is  certainly  true  as  to  a  numlier  of  proceedings 
of  this  nature  now  pending  before  the  Federal  Communications  Commission. 

The  Task  Force  report  would  change  this  present  regulatory  procedure,  and  it 
makes  several  recommendations  as  to  the  courses  of  action  that  should  be  taken 
to  effect  the  change.  Among  the  recommendations,  the  report  would  "urge  the 
commissions  to  permit  free  entry  in  the  indsutries  under  i-egulation  and  to 
abandon  minimum  rate  controls,  whenever  these  steps  are  possible — and  we 
think  they  usually  are'\  The  President  is  asked  to  designate  the  Antitrust  Divi- 
sion as  the  "effective  agent  of  the  Administration"  to  put  pressure  on  the  regula- 
tory agencies  to  act  in  accordance  with  the  views  expressed  in  the  report.  This 
approach  appears  to  me  a  misunderstanding  of  the  proper  function  of  the  Depart- 
ment of  Justice  in  the  regulated  field. 
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Like  all  executive  departments,  the  proper  function  of  the  Department  of 
Justice  is  the  enforcement  and  execution  of  the  laws  of  the  United  States. 
Activities  of  the  Department  of  the  kind  proposed  by  the  Task  Force  before  regu- 
latory agencies  would,  however,  not  relate  to  the  enforcement  of  the  antitrust 
laws.  On  the  contrary,  the  proposal  would  seem  designed  to  place  the  Depart- 
ment in  the  position  of  urging  regulatory  commissions  to  adopt  economic  iwlicies 
which  are  7iot  based  on  the  public  policy  of  the  United  States  as  expressed 
by  Congress  in  the  antitrust  laws  or  elsewhere.  To  the  extent  that  it  is  within 
the  power  of  commissions  to  adopt  competition  in  the  regulated  areas,  they  can 
do  so  only  in  the  exercise  of  their  administrative  discretion.  The  Department 
of  Justice,  however,  has  no  special  comi)etence  in  advising  commissions  how 
to  exercise  their  discretion  in  the  proper  discharge  of  their  regulatory  func- 
tions. In  this  connection  it  is  signiticant  that  the  Attorney  General  has  con- 
sistently taken  the  position  that  it  is  improper  for  him.  in  the  exercise  of  his 
function  of  giving  opinions  to  executive  departments,  to  advise  them  as  to 
questions  of  administrative  policy.  I  believe  that  it  would  be  equally  improper 
for  the  Department  to  use  its  prestige  and  power  to  force  regulatory  agencies 
to  adopt  administrative  policies  along  the  lines  urged  in  the  report. 

Another  important  recommendation  is  that  the  President  issue  a  general  policy 
statement  which  would  place  the  prestige  and  force  of  his  oiEce  behind  the 
recommended  changed  method  of  operation  under  regulatory  statutes.  It  would 
place  the  President  in  the  position  of  attempting  to  change  national  public 
policy  as  incorporated  in  the  statutes  which  dictate  that  competition  should  be 
introduced  into  the  regulatory  industries  only  when  commissions  who  have  ex- 
tensive experience  with  the  industry  are  satisfied  after  careful  study  that  the 
public  interest  requires  such  competition.  It  might  be  construed  as  an  attempt 
by  the  Administration  to  interfere  improperly  with  the  operations  of  the  inde- 
pendent regulatory  agencies.  If  the  President  has  doubts  as  to  the  effectiveness 
of  the  present  regulatory  laws.  I  believe  the  proper  approach  for  him  would  be 
to  request  Congress  to  study  the  situation  with  a  view  to  altering  the  existing 
laws.  Based  on  my  knowledge  of  the  purposes  and  performance  of  regulation, 
I  feel  that  the  approach  of  the  Task  Force  is  unwarranted  and  is  not  the  proper 
way  to  undertake  such  an  important  change  in  regulatory  policy. 


Working  PAPEai  for  the  Task  Force  on  Productivity  and  Competition  :  the 

CONGLOMERATIVE   MERGER 

(By  Ronald  H.  Coase) 

There  is  a  loud  clamour  to  proceed  against  conglomerate  mergers  under  the 
antitrust  laws  and  the  political  pressures  exerted  for  such  action  are  strong. 
It  is  my  view  that  such  pressures  should  be  resisted,  an  opinion  which  I  know 
is  shared  by  some  other  members  of  the  Task  Force. 

The  acquiring  of  an  enterprise  by  a  firm  which  has  interests  in  other  unre- 
lated enterprises,  unlike  a  horizontal  merger,  has  no  direct  anti-competitive 
effects.  It  leaves  the  competitive  situation  essentially  unchanged.  Indeed,  the 
main  complaints  about  the  conglomerate  relate  to  other  things.  It  is  said 
that  a  firm  with  a  high  price/ earnings  ratio  (based  on  the  assumption  that 
its  profits  will  grow  rapidly)  is  able,  through  acquiring  firms  with  a  low  price/ 
earnings  ratio,  to  produce  an  apparent  rise  in  the  i)er-share  earnings  and  thus 
justify  the  pre-existing  belief  in  the  rise  in  its  profits.  It  is,  of  course,  clear 
that  this  process  cannot  go  on  for  long,  (if  this  is  the  real  basis  for  the  con- 
glomerate's rapid  growth  in  profits)  since  it  needs  more  and  more  acquisitions  of 
organizations  with  low  price/earnings  ratios  to  maintain  this  apparent  rapid 
growth  in  the  earnings  of  the  conglomerate,  as  the  acquired  firms  are  presum- 
ably ones  in  which  there  is  little  prospect  of  a  rise  in  earnings  or  a  considerable 
chance  of  decline.  Whether  investors  are,  in  fact,  misletl  about  what  is  going 
on,  I  do  not  know.  But  if  there  is  a  problem.  It  seems  clear  that  is  one  for 
the  Securities  and  Exchange  Commission. 

It  is  also  claimed  that  these  conglomerates  will  be  inefficient.  A  more  likely 
result  is  that  some  will  be  inefficient  and  some  will  be  efficient.  Competition  will 
sort  them  out.  Those  that  are  inefficient  will  find  resources  hard  to  get  and  may 
indeed  be  forced  to  dispose  of  some  of  their  constituent  parts.  As  it  is  impossi- 
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ble  to  determine  by  court  proceedings  wliicli  of  these  mergers  will  be  efficient 
and  which  will  not,  and  competition  will  in  fact  do  this  (and  probably  in  less 
time  than  the  court  proceedings  would  take),  there  seems  little  point  in  using 
the  efficiency  issue  as  a  basis  for  antitrust  actions. 

Some  support  for  antitrust  action  against  conglomerate  mergers  has  been 
based  on  the  fact  that  the  firms  might  engage  in  reciprocal  buying  between 
constituent  units.  This  practice  might,  of  course,  lead  to  greater  efficiency  (for 
example,  by  reducing  marketing  costs)  or  it  might  lead  to  inefficiency  (by  sub- 
stituting a  subsidiary's  higher  cost  supplies  for  an  outsider's  lower  cost  sup- 
plies). If  this  practice  leads  to  efficiency,  there  is  no  reason  to  stop  it;  if  it  leads 
to  inefficiency  there  is  no  reason  why  the  conglomerate  should  adopt  it  (since 
it  would  reduce  its  overall  profits) . 

No  convincing  case  has  as  yet  been  made  for  taking  antitrust  action  against 
conglomerate  mergers.  Until  it  has,  the  Antitrust  Division  should  resist  the 
pressures  and  devote  its  resources  to  combatting  clear  threats  to  the  competitive 
process. 

I  do  not  regard  this  conclusion  as  inconsistent  with  the  view  that  there  are 
other  values  to  be  taken  into  account  apart  from  the  efficiency,  narrowly  con- 
ceived, with  which  society  uses  its  resources.  One  of  these  values  is  that  it  is 
undesirable  to  hang  a  man  for  an  imaginary  crime.  If  policy  is  to  be  based  on 
"fear  of  size,"  it  is  purely  desirable  to  discover  what  is  really  feared,  whether 
it  results  from  size  and  whether  this  comes  about  in  all  circumstances  or  only 
in  some.  Even  if  these  fears  are  properly  based  and  size  in  certain  circumstances 
is  found  to  have  consequences  that  ought  to  be  feared,  and  these  consequences 
are  such  as  to  be  properly  dealt  with  under  the  antitrust  laws,  it  is  by  no  means 
clear  that  the  Department  of  Justice  should  give  first  priority  to  recent  con- 
glomerate mergers,  most  of  which  are  outranked  in  size  by  a  hundred  or  more 
other  firms  in  the  United  States.  What  I  urge  (with  no  more  than  that  modicum 
of  moral  fervour  proper  in  the  circumstances)  is  that  antitrust  actions  should 
not  be  brought  unless  there  is  reason  to  believe  that  the  practices  attacked 
have  serious  adverse  consequences,  properly  handled  by  the  antitrust  laws.  This 
does  not  seem  to  me  to  have  been  established,  as  yet,  in  the  case  of  the  con- 
glomerate merger.  A  regard  for  procedural  decency  may  indeed  often  reduce  one's 
chance  of  influencing  policy,  but  not,  I  hope,  when  one  is  dealing  with  the 
Department  of  Justice. 

Working  Paper  for  the  Task  Force  on  Productivity  and  Competition  : 

Reciprocity 

(By  George  J.  Stigler) 

The  allegation  of  reciprocity  in  the  dealings  between  independent  companies 
is  extremely  widespread,  although  systematic  quantitative  study  of  the  extent 
of  reciprocity  has  never  been  made.  The  doubts  of  the  importance  of  reciprocity 
(except  in  one  important  and  identifiable  class  of  dealings)  held  by  the  economist 
may  be  stated. 

Consider  first  the  fully  competitive  situation  in  which  seller  S  produces  X, 
and  purchases  Y  in  producing  it,  and  buyer  B  produces  Y,  and  purchases  X 
in  producing  it.  Now  let  B  initiate  reciprocity,  refusing  to  buy  X  from  S 
unless  S  buys  Y  from  B.  The  possibilities  are : 

1.  B  sells  Y  on  the  same  terms  as  his  rivals  (and,  in  each  of  these  cases, 
S  sells  X  on  the  same  terms  as  his  rivals).  There  is  no  cost-or-gain  to  either 
party  in  the  reciprocity. 

2.  B  sells  Y  on  more  favorable  terms  than  his  rivals.  Then  compulsion  is  not 
necessary  to  get  S's  patronage. 

3.  B  sells  Y  on  less  favorable  terms  than  his  rivals.  Then  S  will  be  injured 
by  purchasing  from  B. 

Clearly,  in  case  2  there  need  be  no  compulsion  to  reciprocity  and  in  case  3 
the  reciprocity  will  be  refused.  Case  1  is  harmless  and  pointless,  and  I  assert 
that  it  is  quantitatively  negligible.  The  non-economist  will  often  object  to  ca-e  1  : 

(a)  The  preference  given  B's  product  is  unfair  to  rivals  selling  on  espial  terms. 
The  answer  is  double:  the  preference  will  not  be  given  if  it  imposes  (iiiii  cost 
on  S:  and  if  there  is  competition  the  rivals  are  not  injured  in  the  least; 
they  can  sell  elsewhere  the  quantity  they  previously  sold  to  S,  and  without  a 
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reclucion  of  price.  Differently  put :  neither  supply  nor  demand  has  changed,  so 
price  will  not  change. 

(b)  The  reciprocity  eliminates  "selling  expenses".  Putting  the  question  of 
fact  (for  often  reciprocity  complicates  trading),  if  there  are  economies  from  the 
reciprocity,  the  practice  should  spread,  and  will  not  injure  competition. 

The  opposite  situation,  where  S  is  the  only  seller,  B  the  only  buyer,  raises  no 
interesting  questions  of  reciprocity,  which  is  inherent  and  unavoidable.  There 
remains  the  case  of  one-sided  monoply. 

So  long  as  the  seller  (or  buyer)  with  monopoly  power  has  a  single  price, 
reciprocity  has  no  real  effect.  Suppose  the  monopolistic  seller  extorts  a  pref- 
erential price  from  the  buyer— then  he  is  using  a  portion  of  his  monopoly  powers 
indirectly  when  he  could  be  obtaining  the  same  extra  sum  directly  by  selling 
at  a  higher  price.  If  the  seller  (or  buyer)  with  monopoly  power  sets  a  different 
price  for  some  buyers  than  for  others  (and  so  practices  price  discrimination), 
it  is  possible  that  he  may  increase  his  profits.  But  the  only  purpose  in  varying 
prices  through  reciprocity  (paying  different  prices  to  different  customers  for 
their  products)   would  be  to  conceal  the  discrimination. 

The  ease  for  reciprocity  arises  when  prices  cannot  be  freely  varied  to  meet 
supply  and  demand  conditions.  Suppose  that  a  firm  is  dealing  with  a  colluding 
industry  which  is  fixing  prices.  A  firm  in  this  collusive  industry  would  be  willing 
to  sell  at  less  than  the  cartel  price  if  it  can  escape  detection.  Its  price  can  be 
reduced  in  effect  by  buying  from  the  customer-seller  at  an  inflated  price.  Here 
reciprocity  restores  flexibility  of  prices. 

In  short  reciprocity  is  probably  much  more  talked  about  than  practiced, 
and  is  important  chiefly  where  prices  are  fixed  by  the  state  or  a  cartel. 


Working  Paper  for  the  Task  Force  on  Productivity  and  Competition  :  A'erti- 
CAL  Integration  by  Merger  or  Contract 

(By  Ward  S.  Bowman) 

The  law  prohibiting  vertical  mergers  and  various  forms  of  vertical  contracts 
has  become  increasingly  stringent,  inconsistently  applied  to  different  arrange- 
ments having  identical  economic  eft'ects.  but  more  important,  has  had  profoundly 
anticompetitive  results.  The  notion  that  vertical  ai'rangenients  can,  by  foreclos- 
ing or  excluding  rivals  create  or  maintain  monopoly  has  been  misconceived  by 
legislators,  antitrust  prosecutors  and  courts.  Such  integration,  neither  in  theoiy 
nor  in  i>ractice,  has  yet  been  shown  to  confer  any  aliility  to  alter  market  price, 
to  imi>ede  entry,  or  to  add  any  unique  ability  to  employ  predatory  tactics.  Vertical 
integration  provides  no  disclosed  means  of  leveraging  into  new  monopoly,  of 
exercising  "price  squeezes",  or  of  discriminatorily  cutting  prices  at  one  level  by 
advancing  prices  at  another.  On  the  contrary,  this  form  of  integration,  whether 
by  merger  or  various  forms  of  contractual  arrangements,  can  and  does  enable  the 
integrating  firm  to  bypass  or  erode  monopoly  elsewhere,  and,  equally  important 
in  achieving  antitrust  goals,  to  attain  efliciencies  in  production  and  distribution. 

Antitiiist  law  is  composed  of  two  very  different  theories  of  how  competition 
may  be  injured — how.  through  misdirection  of  re.sources,  the  output  of  what 
consumers  want  most  is  restricted.  The  first  theory  holds  that  competiti(ni  may 
be  injured,  and  resources  misallocated  so  as  to  reduce  the  real  wealth  of  the 
community,  by  the  elimination  of  competition  among  consenting  rivals.  This  is 
the  theoi-j'  uixin  which  the  law  against  cartels  and  horizontal  mergers  is  based. 
Though  sometimes  ditticult  to  apply  in  merger  cases  because  of  inability  to  pre- 
dict whether  the  output-restricting  effect  of  the  merger,  occasioned  i>y  the  fewer 
number  of  competitiors.  will  be  outv.-eighed  by  the  output-expanding  effect,  occa- 
sioned by  more  eflicient  production  and  distribution,  it  is  appropriate  to  stress 
the  very  real  danger  that  competition  can  be  injured  liy  horizontal  merger  in 
the  same  manner  as  it  can  l.e  by  cartels  when  llie  merging  companies  achieve  con- 
trol of  high  proportions  of  sales  in  a  market. 

A  second  theory  of  how  competition  may  be  injured,  the  (me  relevant  in  the 
assessment  of  vertical  arrangements,  holds  that  any  substantial  adverse  effei-t 
upon  competitors'  access  to  customers  or  suppliers  can  be  harmful  to  competition. 
The  foreclosing  of  rivals  from  those  sources  of  supjily  or  markets  which  absent 
the  vertical  arrangement  might  conceivably  be  available  lo  them,  this  theory 
holds,  will  make  for  fewer  actual  or  potential  market  larticipants  thereby  mak- 
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iug  competition  less  effective  than  would  be  the  case  if  the  vertical  arrangements 
were  proscribed.  Thus,  when  a  "dominant"'  firm  acquires  ownership  of  retail  out- 
lets (as  in  the  Broun  Shoe  case,  or  as  in  the  recent  action  against  Hart,  Shaffner 
and  Marx)  or,  similarly,  when  such  a  firm  makes  a  long-term  exclusive  dealing 
contract  with  its  outlets  (the  Anchor  Serum  and  Dictograph  cases  provide  ex- 
amples) an  "exclusionary  tactics"  theory  is  applied.  The  theory  seems  to  be  that 
"equally  or  better  qualified"'  competitors  are  "arbitrarily"  prevented  from  access 
to  the  "better  outlets"  thus  maintaining  the  market  position  of  the  seller  who 
integrates  by  merger  or  contract ;  or  in  its  more  extreme  version,  that  vertical 
integration  is  a  means  of  leveraging  the  integrating  firm  into  new  or  greater 
monopoly. 

"The  theory  of  exclusionary  tactics  underlying  the  law"  as  Professor  Bork  and 
I  have  elsewhere  stressed,  "appears  to  be  that  firm  X  which  already  has  ten 
percent  of  the  market  can  sign  up  more  than  ten  percent  of  the  retailers  perhaps 
twenty  jiercent  and  by  thus  'foreclosing'  rivals  from  retail  outlets  obtain  a  larger 
share  of  the  market.  But  one  must  then  ask  why  so  many  retailers  are  willing  to 
limit  themselves  to  selling  X's  product.  Why  do  not  ninety  percent  of  them  turn 
to  X's  rivals?  Because  X  has  greater  market  acceptance?  But  then  X's  share  of 
the  market  would  grow  for  that  reason  and  the  requirements  contract  would 
have  nothing  to  do  with  it.  Because  X  offers  them  some  extra  inducement?  But 
that  sounds  like  competition.  It  is  equivalent  to  a  price  cut  and  surely  X"s  com- 
petitors can  be  relied  upon  to  meet  competition. 

"The  theory  of  exclusionai*y  pi^actices.  here  exemplified  in  the  use  of  require- 
ments contracts,  is  in  need  of  one  or  two  additional  assumptions  to  be  theoretically 
plausible.  One  is  the  assumption  that  there  are  practices  by  which  a  competitor 
can  imix>se  greater  costs  uix)n  his  rivals  than  upon  himself.  That  would  mean 
that  X  could  somehow  make  it  more  expensive  for  his  rivals  to  sign  retailers  to 
requirements  contracts  than  it  is  for  X  to  do  so.  It  would  be  as  though  X  could 
offer  a  retailer  a  one  dollar  price  reduction  and  it  would  cost  any  rival  two  dol- 
lars to  match  the  offer.  . . .'" 

"Thp  other  assumption  upon  which  the  theory  of  exclusionary  practices  might 
re.st  is  that  there  arc  imperfections  in  or  difficulties  of  access  to  the  capital  market 
that  enable  X  to  offer  a  one  dollar  inducement  {it  has  a  bankroll)  and  prevent  its 
rivals  from  responding  (thej'  have  no  bankroll  and,  though  the  offering  of  the 
inducement  is  a  responsible  business  tactic,  for  some  reason  they  cannot  borrow 
the  money).  But  it  is  yet  to  be  demonstrated  that  imperfections  of  this  type  exist 
in  the  capital  market." 

The  exclusionary  practices  theory — foreclosure — has  been  applied  with  vary- 
ing but  increasing  rigor  in  a  wide  variety  of  contexts  under  Sections  3  and  7  of 
the  Clayton  Act,  the  Robinson-Patman  Act,  the  Federal  Trade  Commission  Act, 
the  Millard-Tydings  and  McGuire  Acts,  as  well  as  under  the  Sherman  Act.  The 
forms  of  vertical  integrations  embraced  include,  in  addition  to  merging  with 
suppliers  or  outlets,  exclusive  dealing  contracts,  requirement  contracts,  territorial 
allocations,  franchise  arrangements,  non-collusive  resale  price  maintenance,  dis- 
criminatory pricing  contracts,  tie-in  sales,  and  full-line-forcing  contracts  among 
others. 

The  defects  in  the  foreclosure  theory  are  equally  applicable  to  all  the  forms 
in  which  it  is  manifested,  and  not  met  in  the  cases  in  which  it  is  applied.  The 
Antitrust  Division,  the  Federal  Trade  Commission  and  the  Courts  have  not 
faced  up  to  demonstrating  how  any  of  these  forms  of  vertical  business  relation- 
ships can  impose  higher  costs  upon  rivals. 

I  do  not  state  that  there  can  be  no  vertical  arrangement  which  will  be  injur- 
ious to  competition,  nor  that  all  practices  currenly  judged  exclusionary  should 
be  per  se  lawful.  I  do  urge  strongly,  however,  that  standards  of  assessments  be 
realigned  with  the  basic  goal  of  antitrust — providing  society  with  the  maximum 
output  that  can  be  achieved  with  the  resources  at  is  command.  Competition  serves 
this  end.  Protecting  competitors  from  more  efficient  rivals  (aggressive  or  not)  is 
not  protecting  competition.  Both  the  prosecuting  agencies  and  the  courts  increas- 
ingly treat  vertical  contracts  either  as  conclusively  illegal  or  so  presumably  illegal 
that  relevant  and  appropriate  aspects  of  efficiency  are  ignored  even  when  occas- 
ionally such  economic  evidence  is  presented  or  admitted. 

Specifically  it  is  recommended  that  no  vertical  arrangement  be  treated  as  per 
se  illegal.  PresmnaMy  legal  would  be  a  far  better  rule.  And  in  applying  the  es- 
sentially implausible  "incipient  monopoly"  hypothesis  contained  in  the  Clayton 
and  Robinson-Patman  Acts  (and  increasingly  in  the  Sherman  Act  by  judicial 
adoption)  by  which  certain  business  practices,  including  a  variety  of  vertical 


288 

arrangements,  are  to  be  illegal  where  their  effect  ma^  be  suhstantially  to  lessen 
competition  or  tend  to  create  a  monopoly  in  any  line  of  commerce,  it  is  recom- 
mended that  both  prosecution  agencies  and  courts  apply  reasoned  explanation 
of  how  this  result  is  supposed  to  be  achieved.  If  any  such  practice  may  have  the 
tendency  which  the  si)ecific  language  of  theses  tatutes  calls  for,  then  it  should  be 
prerequisite  to  finding  illegality  that  it  be  explained  how  and  why  the  activities 
complained  of  are  more  rather  than  less  likely  to  restrict  rather  than  to  expand 
the  output  of  the  goods  and  services  involved. 


Working  Paper  for  the  Task  Force  on  Productivity  and  Competition  : 
Advertising  and  Product  Differentiation 

(By  Richard  Posner) 

"Product  differentiation"  is  the  phenomenon  of  purchasers'  distinguishing 
among  different  sellers  or  brands  of  the  same  product.  Some  consumers  prefer 
Bayer  to  other  brands  of  aspirin ;  some  construction  companies  prefer  Euclid  to 
other  manufacturers  of  earth-moving  equipment.  Product  differentiation,  which 
manifests  itself  in  consumer  loyalty,  is  associated  with  product  differences,  trade- 
marks, differential  reputations  of  sellers  for  reliability,  promptness,  answer- 
ability, etc. — and  with  advertising.  Of  late,  product  differentiation  of  consumer 
goods  has  moved  to  the  center  stage  of  antitrust  concern : 

(1)  The  attack  on  franchising  in  the  Schtvinn  case  was  premised  in  major  part, 
especially  at  the  Supreme  Court  level,  on  the  argument  that  franchising  contrib- 
utes to  product  differentiation. 

(2)  A  recent  proposal  by  Donald  Turner  to  limit  the  advertising  expenditures 
of  firms  convicted  of  antitrust  violations  is  bottomed  on  the  idea  that  advertising 
contributes  to  market  power. 

(3)  In  the  Pabst  case  and  again  in  the  Merger  Guidelines  the  Justice  Depart- 
ment declared  that  in  a  case  involving  an  advertised  product  (like  beer) ,  members 
of  the  industry  who  do  not  sell  in  a  local  market  will  not  be  considered  a  part  of 
that  market.  Even  if  transportation  costs  do  not  preclude  their  selling  there,  they 
would  have  to  overcome  the  allegiance  of  the  consumer  to  the  established  brands. 

(4)  The  Clorox  decision  holds  that  a  merger  that  enhances  the  ability  of  the 
resulting  firm  to  advertise  violates  antitrust  principles,  on  the  theory  that 
product  differentiation  serves  to  entrench  the  dominant  firms  in  an  oligopoly. 

(5)  The  Supreme  Court  held  in  Clorox  and  the  Department  intimates  in  the 
Guidelines  that  economies  of  scale  in  advertising  or  promotion  will  never  be  ac- 
cepted as  a  justification  for  an  otherwise  unlawful  merger,  although  production 
economies  just  might. 

These  examples  could  be  multiplied,  but  they  will  sufiice  to  show  the  pervasive 
concern  of  the  antitrust  agencies  with  advertising  and  product  differentiation. 

Before  analyzing  the  agencies'  concern,  a  word  about  the  role  of  product 
differentiation  and  advertising  in  a  complex  modern  economy.  No  one  objects, 
surely,  when  a  seller  improves  his  product  or  earns  a  reputation  for  reliability 
that  distinguishes  him  from  his  rivals.  These  are  important  and  salutary  forms 
of  competition,  no  less  worthy  than  price  competition  among  sellers  of  undif- 
ferentiated products.  Concern  creeps  in  only  when  it  is  suspected  that  product 
differentiation  is  created  or  entrenched  by  advertisiing.  We  shall  discuss  in  a 
moment  the  criticisms  of  advertising ;  here  let  us  just  remind  that  advertising 
plays  an  indisi>ensable  social  role.  A  modern  economy  requires  the  generation 
of  a  vaist  amount  of  information  on  the  identity  and  location  of  sellers,  on  types 
of  and  changes  in  product  and  on  prices  and  other  terms  of  sale.  It  is  not 
surprising,  therefore — ^and  certainly  not  to  be  deplored — that  there  is  a  vast 
amount  of  advertising :  a  practical  alternative,  not  involving  economic  stagna- 
tion, is  not  immediately  evident.  Nor  is  it  surprising  or  plorable  that  there  is  a 
good  deal  of  repetitiousness  in  advei-tisiug,  for  changes  in  the  identity  of  buyers 
and  sellers,  the  constant  influx  of  new  consumers,  forgetfulness,  and  frequent 
changes  in  products,  make  it  imperative  that  the  advertiser  repeat  his  message 
over  and  over  again.  Nor,  finally,  is  it  sairprising,  or  in  a  democratic  and 
egalitarian  isociety  deplorable,  that  advertising  is  frequently  vulgar  by  the 
standards  of  intellectuals:  intellectuals  ai"e  a  small  minority  of  the  consuming 
population,  and  it  would  be  cultural  tyranny  were  their  tastes  to  dominate 
advertL^ing  directed  at  the  mass  buying  public. 
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With  this  as  backgr'ound,  let  us  coni^ider  the  ar^iments  of  those  who  believe 
that  advertising  may  be  inimical  to  the  objectives  of  the  antitrust  laws  : 

( 1 )  Advertising,  except  so  much  as  is  necessary  to  provide  the  consumer  with 
"essential"  information,  is  said  to  waste  resources;  anything  that  may  lead  to 
an  increase  in  advertising  beyond  some  minor  useful  level  is,  therefore,  un- 
desirable. This  assumes,  however,  that  we  can  distinguish  "information"  from 
"l)ersuasive"  advertising,  and  draw  a  line  above  which  advertising  contributes 
less  to  the  consumer's  ability  to  make  rapid  and  satisfactory  choices  than  it  costs 
to  advertise.  And  it  also  assumes  that  consumers  are  so  foolish  as  to  be  willing  to 
pay  more  for  advertising  (in  a  higher  price  for  advertised  brands)  than  its 
value  to  them  in  helping  them  make  choices.  Both  assumptions  are  highly 
dubious  on  their  face. 

(2)  Advertising  is  said  to  distort  consumer  choice,  to  make  the  consumer  buy 
many  things  he  doesn't  really  want.  This  "brainwashing"  theory  would  be  more 
plausible  if  there  were  a  monopoly  on  advertising.  In  fact,  advertisers  compete 
for  the  consumer's  patronage.  One  would  exi>ect  the  best  products  to  win  out  in 
competition  among  advertisers,  just  as  the  market  in  ideas,  a  market  also 
characterized  by  inflated  claims,  is  assumed  to  lead  to  the  adoption  of  the  best 
ideas.  Why  individuals  can  be  trusted  to  make  intelligent  political  choices,  but 
not  intelligent  product  choices,  is  not  explained. 

(3)  Advertising  is  said  to  be  an  important  factor  in  the  diminished  rivalry  that 
is  thought  to  characterize  many  oligopolistic  markets.  The  reasoning  is  that 
advertising  creates  brand  loyalties  that  rival  sellers  find  very  difficult  to  erode 
and  that  this  is  a  source  of  formidable  barriers  to  new  entry  into  concentrated 
markets.  Thus,  the  argument  runs,  if  it  costs  Proctor  &  Gamble,  Colgate- 
Palmolive,  and  Lever  Brothers  2  cents  to  sell  a  bar  of  soap,  because  they  got 
there  first,  it  would  cost  a  new  entrant  (say)  2.2  cents.  The  established  firms, 
therefore,  can  price  up  to  2.19  cents  (if  they  collude,  tacitly  or  expressly)  without 
attracting  new  entry,  and  thereby  realize  a  monopoly  profit  of  19  cents. 

Apart  from  the  question  whether  collusion  by  oligopolists  is  as  routinely  com- 
monplace as  the  argument  assumes,  no  proof  has  yet  been  offered  that  it  is  easier 
for  the  first  advertiser  to  win  a  consumer's  patronage  than  it  is  for  a  second 
advertiser  to  iShift  it  to  him.  The  fact  that  the  soap  companies  are  constantly 
bringing  out  new  brands  suggests  a  taste  for  novelty  on  the  part  of  the  consumer 
that  does  not  square  with  the  theory  of  the  first  adverti-ser's  advantage.  To  be 
sure,  advertising  has  cumulative  effects  and  that  will  give  an  established  firm 
an  advantage  over  a  newcomer.  But  how  is  that  different  from  the  advantage  an 
established  Ann  has  by  virtue  of  an  experienced  organization,  customer  contacts,, 
a  plant  that  has  been  paid  for,  etc.?  ^Moreover,  a  new  entrant  will  often  have 
access  to  a  ready  fund  of  accumulated  consumer  goodwill :  by  distributing  throiigh 
and  under  the  trademarks  of  one  of  the  established  retail  chains  such  as  Sears 
Roebuck. 

The  theory  that  advertising  creates  barriers  to  entry  is  said  to  be  confirmed 
by,  but  receives  at  most  partial  support  from,  statistical  studies  showing  a  cor- 
relation between  the  amount  of  money  an  industry  .spends  on  advertising  and  the 
industry's  profit  rate.  The  studies  are  far  from  conclusive,  in  part  because  fol- 
lowing normal  accounting  practice  they  treat  advertising  expenditures  as  current 
expenses  of  the  year  in  which  incurred,  rather  than  as  a  capital  investment  whose 
effects  persist  into  subsequent  years.  The  rate  of  return  in  industries  that 
advertise  heavily  tends,  in  consequence,  to  be  overstated. 

(4)  Finally,  it  argued  that  oligopolists  devote  excessive  resources  to  adver- 
tising as  an  alternative  mode  of  rivalry  to  price  cutting,  a  tactic  they  are 
said  to  eschew  becaiise  they  know  it  \\ill  lead  to  lower  prices  and  profits  for  all 
sellers  in  the  market.  However,  if  oligopolists  spend  more  on  advertising  or 
otherwise  differentiating  their  brands  than  the  consumer  deems  warranted, 
attractive  opportunities  for  lower-priced  off-brand  or  distributor-brand  sub- 
stitutes will  be  created.  Moreover,  if  oligopolists  were  able  tacitly  to  collude  to 
avoid  price  competition,  would  they  not  al.so  collude  to  limit  selling  expenses 
that  would  equally  erode  their  monopoly  profits?  Since  advertising  is  public,  an 
agreement  limiting  it  to  a  specified  percentage  of  each  firm's  sales  would  be  easy 
to  enforce. 

My  point  is  that  on  the  basis  of  present  kno^'\■ledge  advertising  seems  essentially 
symmetrical  with  other  competitive  business  tactics  such  as  raising  quality, 
reducing  production  cost.s,  and  cutting  price.  It  is  difficult  to  resist  the  suspicion 
that  the  hostility  to  advertising  derives  more  from  concern  with  the  level  of  public 
taste  or  culture  than  from  concern  with  competition  and  efBciency. 
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The  President, 
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Dear  Mr.  President  :  On  behalf  of  the  Task  Force  on  Antitrust  Policy,  I  have 
the  honor  to  submit  our  Report,  together  with  additional  statements  represent- 
ing the  separate  views  of  several  members  on  portions  of  the  Report. 

The  Task  Force  was  appointed  in  December,  1967,  and  was  asked  to  report  by 
approximately  June  30th  of  this  year.  In  accordance  with  the  broad  terms  of 
reference  given  us,  we  have  undertaken  to  identify  the  most  important  areas  in 
which  antitrust  policy  might  be  strengthened  by  new  legislative  or  adminis- 
trative measures. 

We  have  made  a  number  of  recommendations  that  we  believe  would,  if 
adopted,  improve  the  effectiveness  of  the  antitrust  laws.  In  the  time  and  with 
the  resources  available  to  us  it  has  not  been  possible  to  examine  all  antitrust 
problems  that  merit  attention  or  to  conduct  any  significant  new  research.  Our 
recommendations  are  based  upon  available  studies,  a  substantial  body  of  in- 
formed economic  opinion,  and  our  own  background  of  study  or  experience  in  the 
antitrust  field. 

Our  principal  recommendations  deal  with  concentrated  industries,  conglomer- 
ate mergers,  the  Robinson-Patman  Act,  certain  aspects  of  patent  licensing,  and 
the  improvement  of  economic  data  relevant  to  antitrust  matters.  We  have  not 
dealt  specially  with  the  drug  industry,  an  item  mentioned  in  the  letter  of  appoint- 
ment of  the  Task  Force,  but  we  believe  that  the  changes  recommended  by  us 
in  the  patent  field  would  have  significant  beneficial  effects  in  that  industry. 

Although  we  were  not  asked  to  propose  specific  legislation,  we  concluded  that 
our  recommendations  would  be  most  useful  if  subjected  to  the  discipline  of  fram- 
ing concrete  legal  principles  and  if  submitted  in  that  form.  Accordingly  our  re- 
port is  accompanied  by  a  number  of  drafts  of  proposed  statutory  provisions  giving 
effect  to  our  recommendations. 

I  should  like  to  take  this  opportunity  to  express  my  personal  appreciation  for 
the  privilege  of  taking  part  in  the  deliberations  of  this  group.  The  Task  Force 
consisted  of  three  practising  lawyers,  three  economists,  and  five  professors  of 
law,  in  addition  to  the  chairman.  Each  member  contributed  substantially  to  the 
form  and  substance  of  our  recommendations  and  the  resulting  Report  is  very 
much  a  joint  product  of  the  Task  Force.  Special  commendation  is  due  our  Staff 
Director,  Mr.  S.  Paul  Posner,  whose  exceptionally  able  help  contributed  greatly 
to  the  work  of  the  Task  Force. 

We  hope  the  recommendations  made  in  this  Report  will  be  useful  to  you  and 
that  our  proposals  for  new  laws  may  find  their  way  into  legislative  proposals 
under  this  or  a  succeeding  Administration. 
Re.spectfully  yours, 

Phil  C.  Neal. 
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SUMMARY 

1.  We  recommend  specific  legislaion  on  the  su'bject  of  oligopolies,  or  highly 
concentrated  industries. 

The  purpose  of  such  legislation  would  be  to  give  enforcement  axithorities  and 
covirts  a  clear  mandate  to  use  established  techniques  of  divestiture  to  reduce 
concentration  in  industries  where  monopoly  power  is  shared  by  a  few  very  large 
firms.  Up  to  now  such  measures  have  been  employed  only  in  the  rare  instances 
where  the  monopolistic  structure  of  an  industry  takes  the  form  of  a  single  firm 
with  an  overwhelming  share  of  the  market.  Specific  legislation  dealing  with 
entrenched  oligopolies  would  rectify  the  most  important  deficiency  in  the  present 
antitrust  laws. 

Effective  antitrust  laws  must  bring  about  both  competitive  behavior  and  com- 
petitive industry  structure.  In  the  long  run,  competitive  strucure  is  the  more 
important  since  it  creates  conditions  conducive  to  competitive  behavior.  Com- 
petitive structure  and  behavior  are  both  essential  to  the  basic  concern  of  the 
antitrust  laws — preservation  of  the  self-regulating  mechanism  of  the  market, 
free  from  the  restraints  of  private  monopoly  power  on  the  one  hand  and  govern- 
ment interventon  or  regulation  on  the  other.  In  one  important  respect,  the  anti- 
trust laws  recognize  the  necessity  for  competitive  market  structures :  the  1950 
amendment  to  section  7  of  the  Clayton  Act  has  effectively  prevented  many  kinds 
of  mergers  which  would  bring  about  less  competitive  market  structures.  Our 
proposed  remedy,  which  would  deal  with  existing  noncompetitive  market  struc- 
tures, is  a  necessary  complement  to  section  7. 

Highly  concentrated  industries  represent  a  significant  segment  of  the  Amer- 
ican economy.  Industries  in  which  four  or  fewer  firms  account  for  more  than  70% 
of  output  produce  nearly  10%  of  the  total  value  of  manufactured  products  ;  indus- 
tries in  which  four  or  fewer  firms  account  for  more  than  50%  of  output  produce 
nearly  24%.  An  impressive  body  of  economic  opionion  and  analysis  supports  the 
judgment  that  this  degree  of  concentration  precludes  effective  market  com- 
petition and  interferes  with  the  optimum  use  of  economic  resources.  Pa.st  exper- 
ience strongly  suggests  that,  in  the  absence  of  direct  action,  concentration  is  not 
likely  to  decline  significantl.v. 

While  new  legal  approaches  might  be  developed  to  reduce  concentration  under 
existing  law — a  result  which  should  be  encouraged — the  history  of  antitrust 
enforcement  and  judicial  interpretation  do  not  justify  primarily  reliance  on  this 
possibility.  For  this  reason,  we  recommend  a  specific  legislative  remedy  directed 
to  the  reduction  of  concentration.  Our  proposed  Concentrated  Industries  Act, 
wliich  appears  in  Appendix  A  to  the  Report,  establi-s^hes  criteria  and  procedures 
for  the  effective  reduction  of  industrial  concentration. 

2.  We  recommend,  additional  legislation  prohibiting  mergers  in  irhich  a  very 
large  firm  acquires  one  of  the  leading  firms  in  a  concentrated  industry. 
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This  legislation  would  supplement  section  7  of  the  Clayton  Act,  which  prohibits 
mergers  which  may  tend  substantially  to  lessen  competition.  The  primary  impact 
of  the  new  legislation  would  be  on  diversification  or  "conglomerate"  mergers. 
Under  section  7  of  the  Clayton  Act,  such  mergers  may  be  prevented  if  adverse 
effects  on  competition  can  be  anticipated.  But  the  dection  of  such  effects  fre- 
quently depends  on  factual  and  theoretical  judgments  that  are  highly  speculative. 
As  a  result,  some  mergers  with  potentially  adverse  effects  on  competition  may 
escape  attack  and  mergers  which  will  not  harm  competition  will  be  prohibited 
because  the  effects  cannot  readily  be  predicted.  Because  of  the  inherent  limitations 
of  the  competitive  standard  of  section  7,  the  recently  published  Merger  Guide- 
lines do  little  to  resolve  these  difficulties. 

Our  proposed  legislation  would  prevent  some  possibly  anticompetitive  mergers 
which  might  have  gone  uncliallenged  because  of  the  difficulty  of  applying  section  7 
standards,  and  thus  would  act  as  an  effective  supplement  to  existing  policy. 
In  addition,  the  proposed  legislation  would  have  affirmative  aspects  in  channel- 
ing merger  activity  into  directions  likely  to  increase  competition.  If  large  firms 
are  prevented  from  acquring  leading  firms  in  concentrated  industries,  they  will 
seek  other  outlets  for  expansion  which  may  be  more  likely  to  increase  competition 
and  decrease  concentration. 

This  policy  of  deflecting  conglomerate  mergers  into  desirable  channels  is 
preferable  to  any  rule  that  would  limit  mergers  without  regard  to  consideration 
of  market  structure.  Although  the  number  of  conglomerate  mergers  has  increased 
sharply  in  recent  years,  there  is  only  a  moderate  tendency  toward  increase  in 
the  overall  concentration  of  manufacturing  assets  in  American  in- 
dustry. Nor  does  the  present  merger  movement  threaten  to  reduce  the  aggregate 
number  and  proportion  of  smaller  firms.  Remedial  measures  based  on  size  alone 
would  constitute  a  radical  innovation  in  our  antitrust  policy  and  no  rationale 
is  available  for  determining  the  appropriate  upper  limit  on  the  size  to  which 
a  single  firm  may  grow. 

We  therefore  believe  that  restrictions  on  mergers  should  continue  to  be  based 
on  considerations  related  to  competitive  market  structure.  The  policy  we 
recommend  would  permit  the  continued  growth  of  fi.rms  by  diversification  as 
well  as  by  internal  expansion  but  would,  we  believe,  promote  the  development 
of  more  competitive  market  structures. 

A  draft  of  the  Merger  Act,  implementing  our  recommendation,  appears  in 
Appendix  B  to  the  Report. 

3.  We  rccomwend  a  thoroiiffh  revision  of  the  Roiinson-Patman  Act  to  remove 
features  that  vnduly  restrict  the  free  play  of  com  pet  it  ire  forces. 

It  has  long  been  recognized  that  many  aspects  of  the  Robinson-Patman  Act 
in  its  present  form  have  serious  anticompetitive  effects.  The  course  of  enforce- 
ment and  interpretation  of  the  Act  have  in  many  instances  aggravated  those 
effects.  In  addition,  the  ambiguities  and  complexities  of  the  statute  as  written 
have  posed  unusual  difficulties  of  compliance.  Kxperience  with  the  Act  and  the 
extensive  criticism  to  which  it  has  been  subjected  provide  the  basis  for  a  general 
revision  that  will  make  it  consistent  with  the  major  aims  of  antitrust  policy.  In 
our  view  such  a  revision  is  long  overdue. 

The  central  purpose  of  the  Robinson-Patman  Act  is  to  eliminate  price  discrim- 
ination that  unduly  favors  national  over  local  sellers  or  confers  unjustified 
advantages  on  large  purchasers  merely  because  of  their  ;ize.  "''.ut  not  all  price 
differentials  represent  discrimination  and  not  all  discriminatidu  is  inidesirable. 
Some  price  discrimination  does  have  anticompetitive  effects.  But  in  other  cases 
price  discrimination  improves  the  functioning  of  the  competitive  system.  A 
statute  designed  to  restrict  price  discrimination  should  therefore  be  narrowly 
draM'n,  so  that  the  important  benefits  of  competition  as  evidenced  in  price  differ- 
entials will  not  be  lost  in  an  excessive  effort  to  curb  limited  instances  of  harm. 
Our  proposed  revision  is  intended  to  leave  room  for  price  behavior  which  is  re- 
lated to  the  improved  functioning  of  the  competitive  system. 

The  Robinson-Patman  Act  contains  .several  prohibitions  supplementing  the 
price-discrimination  prohibition.  These  prohibitions  should  be  repealed.  They 
accomplish  little  that  could  not  be  accomplished  by  a  properly  drawn  price- 
discrimination  prohibition.  In  their  present  form,  they  often  impair  comiietition  ; 
they  discourage  legitimate  transactions  ;  and  they  promote  irrational  distinctions. 

A  proposed  revision  of  the  price-discrimination  provisions  of  the  Robinson- 
Patman  Act  appears  in  Appendix  C  to  the  Report. 
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4.  We  recommend  legislation  to  estaMish  the  principle  that  a  patent  tchich  has 
'been  licensed  to  one  person  shall  ie  made  available  to  all  other  qualified  appli- 
cants on  equivalent  terms. 

Patents  are  one  of  the  principal  sources  of  monopoly  power,  since  they  confer 
upon  the  patentee  the  right  to  exclude  others  from  the  field  covered  by  the  patent. 
An  important  goal  of  antitrust  policy  is  to  prevent  the  use  of  a  patent  by  the 
patentee  in  collaboration  with  others  to  create  a  monopoly  broader  than  the 
patent  itself.  That  goal  will  be  served  by  denying  the  patentee  the  right  to  confine 
use  of  the  patent  to  a  preferred  group  and  requiring  that  if  the  patent  is  licensed 
it  shall  be  open  to  competition  in  its  application.  Such  a  principle  does  not  pre- 
vent the  owner  of  a  valid  patent  from  fully  exploiting  the  monopoly  conferred  by 
the  patent.  Our  proposal  does  not  fix  or  limit  the  royalty  to  be  charged  by  the 
patentee,  nor  does  it  involve  compulsory  licensing.  It  merely  requires  that  if  the 
patentee  chooses  to  license  others  rather  than  exploiting  the  patent  himself  he 
shall  make  such  licenses  available  on  nondiscriminatory  terms  to  as  many  com- 
petitors as  may  desire  it. 

Supplementary  provisions  in  our  proposal  would  require  the  public  filing  of  all 
patent  license  agreements  and  would  bar  enforcement  of  a  patent  against  par- 
ticular infringers  if  the  patent  owner  has  not  taken  reasonable  steps  to  enforce 
the  patent  against  others. 

We  believe  that  each  of  these  measures  has  some  independent  value  in  deter- 
ring misuse  of  patents  and  that  they  could  be  adopted  independently  of  the 
requirement  of  nonexclusive  licensing. 

5.  We  recommend,  that  steps  be  taken  to  improve  the  quality  and  availabilitii  of 
'economic  and  financial  data  relevant  to  the  forrmilation  of  antitrust  policy,  the 
enforcement  of  the  antitrust  Imvs,  and  the  operation  of  competitive  markets. 

Specifically,  we  recommend  formation  of  a  standing  committee  of  representa- 
tives of  the  Census  Bureau  and  other  Government  agencies  which  gather  or  use 
economic  information  to  consider  (1)  improving  the  gathering  and  presentation 
of  economic  information  within  the  statutory  limits  on  disclosure  of  information 
on  individual  firms;  (2)  new  interpretations  of  existing  law  or,  eventually,  new 
legislation  to  minimize  restrictions  on  disclosure  of  types  of  information  which 
are  not  highly  sensitive  from  the  point  of  view  of  individual  firms  but  are  of 
great  value  in  the  formulation  of  policy  and  the  application  of  law ;  and  (3) 
machinery  for  developing  information  on  the  competitive  structure  of  relevant 
economic  markets,  because  such  markets  do  not  necessarily  coincide  with  Census 
industry  and  product  classifications.  These  recommendations  could  be  imple- 
mented immediately,  without  new  legislation  or  appropriations. 

In  addition,  the  role  of  financial  information  in  the  operation  of  competitive 
markets  should  be  reflected  in  the  formulation  of  financial  reporting  require- 
ments by  the  Securities  and  Exchange  Commission.  These  requirements  are  now 
imposed  pursuant  to  the  Securities  Exchange  Act  of  1934,  which  is  oriented  to 
investor  protection.  We  recommend  that  the  Act  be  amended  to  recognize  the  role 
of  financial  information  in  the  operation  of  a  competitive  economy,  and  to  re- 
quire that  the  SEC  consult  with  antitrust  enforcement  agencies  in  formulating 
reporting  requirements. 

Pending  adoption  of  this  recommendation,  the  antitrust  enforcement  agencies 
should  be  requested  to  consider  submitting  recommendations  to  the  SEC  in 
connection  with  the  current  divisional  reporting  inquiry. 

6.  We  have  a  number  of  additional  recommendations  for  further  action  or  fur- 
ther study. 

These  include  advance  notification  of  mergers  and  a  reasonable  statute  of  lim- 
itations on  lawsuits  attacking  mergers ;  a  limit  on  the  duration  of  antitrust  de- 
crees ;  an  examination  of  the  effects  of  the  income  tax  laws  on  merger  activity  and 
market  concentration :  a  review  of  the  extent  to  which  competition  may  l)e  sub- 
stituted for  regulation  in  the  regulated  industries ;  and  the  abolition  of  resale 
price  maintenance. 

I.     INTRODITCTIOX 

The  antitrust  laws  refiect  our  Nation's  strong  commitment  to  economic  freedom 
and  the  material  benefits  that  flow  from  this  freedom.  The  antitrust  laws  are 
based  on  the  recognition  that  optimum  use  of  economic  resources  and  maximum 
choice  and  utility  for  consumers  can  best  be  ol)tained  under  competition.  More- 
over, they  assume  that  the  preservation  of  a  large  number  and  variety  of  decision- 
making units  in  the  economy  is  important  to  ensure  innovation,  experimentation 
and  continuous  adaptation  to  new  conditions.  While  consumer  welfare  is  thus  in 
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forefront  of  autitrust  policy,  important  corollary  values  support  the  policy.  Not 
only  consumers,  but  those  who  control  the  factors  of  production — labor,  capital 
and  entrepreneurial  ability — benefit  when  resources  are  permitted  to  move  into  the 
fields  of  greatest  economic  return  ;  competition  induces  such  movement  and  monop- 
oly inhibits  it.  Antitrust  policy  also  reflects  a  preference  for  private  decision- 
making ;  a  major  value  of  competition  is  that  it  minimizes  the  necessity  for  direct 
Government  intervention  in  the  operation  of  business,  whether  by  comprehensive 
regulation  of  the  public  utility  type  or  by  informal  and  sporadic  interference  such 
as  price  guidelines  and  other  ad  hoc  measures. 

The  function  of  the  antitrust  laws  in  the  pursuit  of  these  goals  is  twofold  :  they 
are  concerned  both  with  preventing  anticompetitive  behavior  and  with  preserving 
and  promoting  competitive  market  structures.  Our  Task  Force  has  understood  its 
assignment  to  be  to  examine  the  autitrust  laws  in  broad  perspective  and  consider 
ways  in  which  they  might  be  made  more  elfective  in  this  dual  role. 

In  relation  to  the  principal  kinds  of  anticompetitive  behavior,  such  as  price- 
fixing,  market  division  and  other  forms  of  collusive  action  among  independent 
firms,  we  believe  the  present  laws  are  generally  adequate.  Their  effectiveness 
depends  principally  upon  vigilance  to  provide  sufiicient  enforcement  resoui'ces  and 
the  vigorous  use  of  enforcement  power.  We  have  identified  three  areas,  however, 
in  which  modification  of  present  laws  would  assist  the  effort  to  maximize  com- 
petitive behavior.  First,  it  is  important  to  ensure  that  laws  aimed  at  preserving 
competition  do  not  themselves  unduly  restrict  the  free  play  of  market  forces.  The 
Eobinson-Patman  Act  in  its  preseiit  form  has  such  effects  and  we  recommend  its 
revision  to  eliminate  its  anticompetitive  tendencies.  Second,  patents  are  sus- 
ceptible of  being  used  to  facilitate  collusive  arrangements  in  ways  difficult  to  dis- 
entangle from  legitimate  exploitation  of  the  patent  monopoly.  We  recommend 
certain  restrictions  on  patent  licensing  that  are  designed  to  discourage  such  use. 
Third,  we  share  the  view  that  the  provisions  of  law  permitting  resale  price  main- 
tenance encourage  anticompetitive  practices  and  we  favor  the  repeal  of  these 
provisions. 

Our  con.sideration  of  the  present  state  of  the  antitrust  laws  focuses  to  a  con- 
siderable extent  on  problems  of  market  structure.  The  principal  laws  presently 
concerned  with  competitive  market  structure  are  section  7  of  the  Clayton  Act, 
dealing  with  mergers,  and  section  2  of  the  Sherman  Act,  which  is  addressed  to 
cases  of  monopoly.  We  believe  these  laws  can  be  made  more  effective  by  certain 
additional  legislation  on  mergers  and  on  oligopoly  industries. 

Market  structure  is  an  important  concern  of  antitrust  Invrs  for  two  reasons. 
First,  the  more  competitive  a  mai'ket  structure  (the  larger  the  number  of  com- 
petitors and  the  smaller  their  market  shares)  the  greater  the  difficulty  of  main- 
taining collusive  behavior  and  the  more  ea.sily  such  behavior  can  be  detected. 
Second,  in  markets  with  a  very  few  firms  effects  equivalent  to  those  of  collusion 
may  occur  even  in  the  absence  of  collusion.  In  a  market  with  numerous  firms,  each 
having  a  small  share,  no  single  firm  by  its  action  alone  can  exert  a  significant  in- 
fluence over  price  and  thus  output  will  be  carried  to  the  point  where  each  seller's 
marginal  co.st  equals  the  market  price.  This  level  of  output  is  optimal  from  the 
point  of  view  of  the  economy  as  a  whole. 

Under  conditions  of  monopoly — with  only  a  single  seller  in  a  market — the 
monopolist  can  increase  his  profits  by  restricting  output  and  thus  raising  his 
price ;  accordingly,  prices  will  tend  to  be  above,  and  output  correspondingly 
below,  the  optimum  point.  In  an  oligopoly  market — one  in  which  there  is  a  smaller 
number  of  dominant  sellers,  each  with  a  large  market  share — each  must  con- 
sider the  effect  of  his  output  on  the  total  market  and  the  probable  reactions  of 
other  sellers  to  his  decisions ;  the  results  of  their  combined  decisions  may  ap- 
proximate the  profit-maximizing  decisions  of  a  monopolist.  Not  only  does  the 
small  number  of  .sellers  facilitate  agreement,  but  agreement  in  the  ordinary  sense 
may  be  unnecessary.  Thus,  phrases  such  as  "price  leadership"  or  "admini.stered 
pricing"  often  do  no  more  than  describe  behavior  which  is  the  inevitable  result 
of  structure.  Under  such  conditions,  it  does  not  suffice  for  antitrust  law  to  attempt 
to  reach  anticompetitive  behavior ;  it  cannot  order  the  several  firms  to  ignore 
each  other's  existence.  The  alternatives,  other  than  accepting  the  undesirable 
economic  consequences,  are  either  regulation  of  price  (and  other  decisions)  or 
improving  the  competitive  structure  of  the  market. 

We  believe  that  the  goals  of  antitrust  policy  require  a  choice  wherever  possible 
in  favor  of  attempting  to  perfect  the  self-regulating  mechanism  of  the  market 
before  turning  to  public  control.  It  is  for  this  reason  that  we  favor  steps  that  will 
increase  the  effectiveness  of  the  antitrust  laws  in  promoting  competitive  market 
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structure.  Such  steps  are  desirable,  not  only  because  the  problem  of  concentrated 
industries  is  significant  in  economic  terms,  but  because  the  existence  of  such  con- 
centration is  a  continuing  (and  perhaps  increasing)  temptation  for  political  in- 
tervention. In  a  special  sense,  therefore,  our  recommendations  have  preventive 
as  well  as  corrective  purposes. 

In  devising  antitrust  measures  for  such  purposes,  alternative  techniques  or 
approaches  may  be  considered.  Under  one  approach,  general  standards  expressed 
in  terras  of  broad  policy  goals  require  the  trier  of  fact  to  make  ad  hoc  judgments 
as  to  the  relevant  scope  of  inquiry  in  any  case.  The  general  effect  of  such  an 
approach  is  to  require  consideration  of  a  wide  range  of  complex  and  difficult 
issues,  some  of  them  of  marginal  significance.  Such  issues  may  include  economic 
issues  which  are  beyond  our  present  capacity  to  gather  and  evaluate  economic 
information ;  they  may  include  issues  such  as  motive  and  intent,  which  are  both 
elusive  and  of  marginal  relevance  to  the  central  issue  of  market  structure :  and 
they  may  include  an  indirect  measurement  of  competitive  behavior  or  structure 
through  an  evaluation  of  performance,  an  approach  requiring  judgments  more 
appropriate  to  regulation  than  to  antitrust  policy.  Such  an  approach  generally 
expands  the  scope  and  complexity  of  law-suits  and  makes  decisions  less  useful 
as  precedents. 

The  other  approach  uses  rules  which  are  based  on  easily  ascertainable  criteria 
and  avoids  individualized  consideration  of  complex  factors  which  would  be  un- 
likely to  affect  the  outcome.  This  approach  simplifies  litigation.  More  importantly, 
it  provides  businessmen  and  law  enforcement  officials  with  a  better  idea  of  what 
will  be  lawful  and  what  will  be  tmlawful. 

The  judgment  of  members  of  the  Task  Force  is  that  it  is  virtually  impossible 
to  gather  all  the  data  relevant  to  any  particular  case,  and  even  the  best  of  judges 
could  not  properly  take  account  of  all  such  data.  Therefore,  we  believe  that  care- 
fully drawn  rules  yield  results  superior  to  highly  general  admonitions  to  weigh 
all  relevant  factors.  Accordingly,  our  proposals  generally  rely  on  fairly  closely 
articulated  rules.  They  are  drafted  to  reflect  general  economic  experience  and 
theory,  and  they  make  allowance  for  factors  which  may  be  significant  in  individ- 
ual cases.  But  they  do  not  call  for  proof  of  an  exactness  beyond  the  present  limits 
of  economic  knowledge.  Of  necessity,  they  are  predicated,  not  on  rigorously 
proven  theorems,  but  on  a  consensus  of  informed  economic  judgment  which  ad- 
mittedly fragmentary  economic  knowledge  tends  to  confirm. 

II.    OLIGOPOLY,    OR    CONCENTRATION   IN   PARTICULAR    ^lARKETS 

The  evils  of  mor"poly  are  well  known  and  the  antitrust  policy  of  the  United 
States  has  sought  from  its  beginning  to  provide  safeguards  against  them.  But 
those  evils  are  not  confined  to  situations  conforming  to  the  literal  meaning  of 
monopoly,  i.e..  an  industry  with  but  a  single  firm.  In  the  .vears  since  the  Sherman 
Act  was  adopted  there  has  been  growing  recognition  that  monopoly  is  a  matter  of 
degree.  A  firm  with  less  than  100%  of  the  output  of  an  industry  may  neverthe- 
less have  significant  control  over  supply,  and  thus  be  in  a  position  to  impose  on 
the  economy  the  losses  associated  with  monopoly :  lower  output,  higher  prices, 
artificial  restraints  on  the  movement  of  resources  in  the  economy,  and  reduced 
pressiire  toward  cost  reduction  and  innovation.  Likewise,  a  small  number  of 
firms  dominating  an  industry  may  take  a  similar  toll,  either  because  the  small 
number  makes  it  easier  to  arrive  at  and  police  an  agreement  or  because,  with- 
out agreement,  each  will  adopt  patterns  of  behavior  recognizing  the  common 
interest. 

In  general  it  may  be  said  that  the  smaller  the  number  of  firms  in  an  industry — 
at  least  where  that  number  is  very  small  or  where  a  very  small  number  is  re- 
sponsible for  the  overwhelming  share  of  the  industry's  output — the  greater  the 
likelihood  that  the  behavior  of  the  industry  will  depart  from  the  competitive 
norm. 

These  propositions  have  found  general  acceptance  in  economic  literature  in 
the  past  25  or  30  years.  They  have  also  found  recognition  in  the  policy  of  the 
antitrust  laws :  a  major  aim  of  section  7  of  thf>  Clayton  Act,  as  amended  in  Ift.lO 
and  as  interpreted  by  judicial  decision^-  and  the  icw  Mcvrer  Cnidelir*' -.  is  not 
merely  to  prevent  monopolies  but  also  to  prevent  all  combinations  of  business 
firms  that  significantly  increa.se  market  concentration  or  reduce  the  number  of 
firms  in  an  industry. 

Interpretation  of  the  Sherman  Act  itself,  however,  has  lagged  behind  these 
developments.  Early  cases  involving  giant  firms  emphasized  the  purposes  and 
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methods  by  which  a  firm  was  created  as  the  basis  of  illegality,  and  looked  for 
evidence  of  predatory  or  abusive  exercise  of  power  rather  than  the  power  of  a 
lirm  or  group  of  firms  to  control  prices  and  output.  Decisions  affecting  market 
concentration  were  confined  to  instances,  such  as  the  old  Standard  Oil  and 
American  Tobacco  cases,  where  a  single  firm  commanding  nearly  the  entire 
market  had  been  assembled  by  mergers  of  many  previous  competitors.  Even  such 
major  combinations  as  United  States  Steel  Corporation,  United  Shoe  Machinery 
Company,  and  the  Interntaional  Harvester  Company  escapi'd  condemnation  by 
the  Supreme  Court.  An  important  advance  was  registered  when  Judge  Learned 
Hand  announced  in  the  Alcoa  case  that  a  single  firm,  not  resulting  from  merger, 
]iiight  be  guilty  of  "monopolizing"  merely  by  acquiring  a  sufficiently  large  market 
share  and  retaining  its  market  share  over  a  substantial  period  of  time,  if  that 
market  share  was  not  the  inevitable  result  of  economic  forces.  That  holding 
adopted  and  extended  Judge  Hand's  early  insight,  in  the  Corn  Products  case  of 
1916,  that  "it  is  the  mere  possession  of  an  economic  power,  acquired  by  some 
form  of  combination,  and  capable,  by  its  own  variation  in  production,  of  chang- 
ing and  controlling  price,  that  is  illegal."  The  United.  Shoe  Machinery  decision 
of  1953  applied  and  reinforced  the  new  doctrine  represented  by  the  Alcoa 
case.  In  both  of  those  cases,  however,  the  monopoly  section  of  the  Sherman 
Act  was  invoked  against  a  single  firm  with  a  predominant  share  of  the  market. 
While  Judge  Hand  had  intimated  that  a  share  as  low  as  65%  might  suffice,  no 
subsequent  case  has  tested  that  proposition  or  explored  the  limits  of  the  Alcoa 
doctrine.  Nor  has  any  case  yet  provided  a  basis  for  treating  as  illegal  the 
shared  monopoly  power  of  several  firms  that  together  possess  a  predominant 
shai-e  of  the  market,  absent  proof  of  conspiracy  among  them. 

Thus  a  gap  in  the  law  remains.^  While  section  7  of  the  Clayton  Act  provides 
strong  protection  against  the  growth  of  new  concentrations  of  market  pov>-er 
in  most  instances,  existing  law  is  inadequate  to  cope  with  old  ones. 

This  gap  is  of  major  significance.  Highly  concentrated  industries  account  for 
a  large  share  of  manufacturing  activity  in  the  United  States.  The  table  which 
appears  on  page  II-6  shows  the  percentage  of  manufacturing  shipments  and  of 
value  added  by  manufacturing  accounted  for  by  four-digit  industry  groups 
and  five-digit  product  classes  in  which  the  aggregate  market  share  of  the 
four  firms  with  the  largest  market  shares  (the  "four-firm  concentration  ratio") 
equalled  or  exceeded  selected  levels.  These  figures  are  based  on  1963  Census 
figures,  and  on  Census  industry  and  product  classifications.  Census  classifications 
do  not  necessarily  reflect  relevant  markets ;  in  general,  the  four-digit  classifica- 
tions are  probably  broader  and  the  five-digit  classifications  are  probably  nar- 
rower than  relevant  products  markets,  so  that,  if  only  national  markets  are 
considered,  figures  for  concentration  with  which  we  are  concerned  probably 
fall  somewhere  in  between  the  two  sets  of  figures  shown  in  the  table.  If  regional 
instead  of  national  markets  were  considered,  concentration  figures  would  prob- 
ably be  considerably  higher  in  many  industries. 

The  highly  concentrated  industries  reflected  in  this  table  include  such  major 
and  basic  industries  as  motor  vehicles,  flat  glass,  synthetic  fibres,  aircraft, 
organic  chemicals,  soap  and  detergents,  and  many  others,  as  well  as  a  host  oi 
smaller  but  nevertheless  significant  industries. 

PERCENT  OF  MANUFACTURING  SHIPMENTS  AND  VALUE  ADDED  BY  MANUFACTURING  IN  1963 


4-digit  Industries 


4-firm  concentration  ratio  equal 
to  or  greater  than— 


Percent  of 
total  manu- 
facturing 
sfiipments 


Percent  of 

total  value 

added  by 

manufacturing 


5-digit  product 
classes — 
Percent  of 
total  manu- 
facturing 
shipments 


90  percent. 1.56 

80  percent 2.95 

70  percent , 9.35 

60  percent 13.47 

50  percent 23.88 


2.33 

3.59 

14.53 

19.98 

33.41 


5.69 
10.53 
15.85 
22.55 
31.37 


Source:  Computed  from  Concentration  Ratios  in  Manufacturing  Industry,  1963,  tables  2,  3,  and  4. 


1  This  gap  has  been  recognized  by  noted  authorities.  See,  e.g.,  Kaysen  &  Turner,  Antitrust 
Policy  :  An  Economic  and  Legal  Analysis,  at  44  (1959)  ;  Stigler,  The  Case  Against  Big 
Business,  Fortune  (May  1952).  reprinted  in  Mansfield,  ed.,  Monopolv  Power  and  Economic 
Performance,  at  3  (1964)  ;  c/.  Galbraith,  The  New  Industrial  State  (1967). 
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If  competitive  pressures  could  be  relied  on  to  erode  concentration  in  the  rea- 
sonably foreseeable  future,  the  direct  reduction  of  concentration  would  be  less 
urgent.  But  concentration  does  not  appear  to  erode  over  time  ;  rather,  the  evidence 
indicates  that  it  is  remarkably  stable.  In  those  industries  with  value  of  shipments 
greater  than  $100  million  and  four-firm  concentration  ratios  by  value  of  ship- 
ments greater  than  65%  in  1963,  average  concentration  ratios  were  stable  or 
declined  insignificantly — by  less  than  half  a  percentage  point.  Even  though  section 
7  of  the  Clayton  Act  has  generally  been  effective  in  forestalling  increases  in  con- 
centration through  mergers  and  by  other  means,  the  anti-trust  laws  and  economic 
forces  have  not  brnught  about  significant  erosion  of  existing  concentration.  The 
problem  is  not  one  which  will  disappear  with  time. 

The  adverse  effects  of  persistent  concentration  on  output  and  price  find  some 
confirmation  in  various  studies  that  have  been  made  of  return  on  capital  in  major 
industries.  The.se  .studies  have  found  a  clo.se  association  between  high  levels  of 
concentration  and  persistently  high  rates  of  return  on  capital,  particularly  in 
those  industries  in  which  the  largest  four  firms  account  for  more  than  60%  of 
sales.  High  profit  rates  in  individual  firms  or  even  in  particular  industries  are 
of  cour.se  consistent  with  comi>etition.  They  may  reflect  innovation,  exceptioal 
efliciency,  or  growth  in  demand  outrunning  the  expansion  of  supply.  Above-average 
profits  in  particular  industry  signal  the  need  and  provide  the  incentive  for  addi- 
tional re.sources  and  expanded  output  in  the  industry,  which  in  due  time  should 
return  profits  to  a  normal  level.  It  is  the  persistence  of  high  pi-ofits  over  extended 
time  periods  and  over  whole  industries  rather  than  in  individual  firms  that  sug- 
gest artificial  restraints  on  output  and  the  absence  of  fully  effective  comi^etition. 
The  correlation  of  evidence  of  this  kind  with  the  existence  of  very  high  levels  of 
concentration  appears  to  be  significant. 

We  recogiiize  the  need  for  further  refinement  of  economic  evidence  of  this  type 
and  for  additional  knowledge,  theoretical  and  empirical,  about  the  behavior  of 
oligopolistic  industrie.s.  It  would  be  less  than  candid  to  pretend  that  economic 
science  has  provided  a  complete  or  wholly  .satisfactory  basis  for  public  policy  in 
this  field.  But  public  policy  must  often  lie  made  on  the  basis  of  imperfect  knowl- 
edge, and  the  failure  to  adopt  remedial  measures  is  in  itself  the  acceptance  of 
a  policy.  The  judgment  of  most  of  the  members  of  the  Task  Force  is  that  enough 
is  known  about  the  probable  con.sequences  of  high  concentration  to  warrant  affirm- 
ative government  action  in  the  extreme  instances  of  concentration.  Moreover,  as 
we  have  noted,  such  action  does  not  require  acceptance  of  a  new  premise  for 
public  policy.  A  conviction  that  concentration  is  undesirable  underlies  the  present 
stringent  policy  toward  horizontal  mergers.  The  same  premise  supports  a  policy 
of  attempting,  within  conservative  limits,  to  improve  the  competitive  structure 
of  industries  in  which  concentration  is  already  high  and  apparently  entrenched. 

Endorsement  of  such  a  policy  implies  a  judgment  that  the  potential  gains  from 
reducing  market  .shares  and  increa.sing  the  number  of  competitors  in  an  industry 
will  not  be  offset  by  losses  in  efliciency.  We  think  there  is  little  basis  for  believing 
that  significant  efficiencies  of  production  are  dependent  on  generally  maintaining 
existing  high  levels  of  concentration. 

There  is  little  evidence  that  economies  of  scale  require  firms  the  size  of  the 
dominant  firms  in  most  industries  that  are  highly  concentrated.  Evidence  to  the 
contrary  is  the  fact  that  in  most  such  industries  very  much  smaller  firms  have 
survived  in  competition  with  the  large  firms.  On  the  basis  of  studies  covering  a 
large  number  of  industries  Professor  Stigler  concluded  that  "In  the  manufac- 
turing sector  there  are  few  industries  in  which  the  minimum  efficient  size  of 
firm  is  as  much  as  5  percent  of  the  industry's  output  and  concentration  must  be 
explained  on  other  grounds."  Stigler,  The  Theory  of  Price,  p.  223  (3rd  edition, 
1966).  Similarly,  there  is  no  evidence  of  any  correlation  between  size  or  market 
concentration  and  research  and  development  activities. 

The  success  of  very  large  firms  may,  of  course,  be  explained  on  the  basis  of 
efficiencies  other  than  economics  of  scale,  such  as  superior  management  talent  or 
other  unique  resources.  To  the  extent  that  such  efficiencies  exist,  however,  they 
may  ordinarily  be  transferred  and  thus  would  not  necessarily  be  lost  by  reorga- 
nization of  the  industry  into  a  larger  number  of  smaller  units.  The  .same  is  true 
of  advantages  that  inhere  in  legal  monopolies,  such  as  an  accumulation  of  patents. 

It  must  also  be  borne  in  mind  that  efficiencies  belonging  to  or  achieved  by  a 
firm  with  some  degree  of  monopoly  power  may  be  reflected  only  in  higher  profits 
rather  than  lower  price.s.  Reduction  of  concentration  would  increase  the  chance 
that  such  efficiencies  would  be  passed  on  to  consumers  through  competition ; ,. 
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indeed,  a  net  gain  from  tlie  consumer  standpoint  might  result  even  though  some 
efficiencies  were  lost  in  the  process  of  reducing  concentration. 

The  statute  we  propose  would,  however,  take  account  of  possible  adverse  ef- 
fects on  efficiency  resulting  from  divestiture  by  forbidding  relief  that  a  firm  es- 
tablishes would  result  in  substantial  loss  of  economies  of  scale.  It  would  be  ex- 
pected that  a  court  would  consider,  among  other  factors  relevant  on  this  issue, 
the  minimum  size  that  exijerience  has  indicated  is  necessary  for  survival  In  the 
industry. 

For  the  foregoing  reasons  we  conclude  that  remedies  to  reduce  concentration 
should  be  made  available  as  part  of  a  comprehensive  antitrust  policy.  To  assist 
in  translating  that  conclusion  into  workable  legislation  we  have  drafted  in  some 
detail  a  proposed  statute  embodying  our  views.'  That  statute,  entitled  the  Con- 
centrated Industries  Act,  is  attached  to  this  report  as  Api>endix  A.  While  we  be- 
lieve, as  hereafter  noted,  that  some  relief  against  concentration  might  be  obtained 
through  new  interpretations  of  the  Sherman  Act,  we  also  think  that  a  statute 
such  as  the  one  we  propose  has  several  distinct  advantages  over  reliance  on  exist- 
ing law:  (1)  it  would  provide  a  clear  determination  of  legislative  policy  and  es- 
tablish clear  criteria  for  the  application  of  that  policy:  (2)  it  would  establish 
appropriate  special  procedures;  and  (3)  it  would  limit  the  policy  to  remedial 
ends. 

The  Act  establishes  clear  criteria  for  its  application.  It  applies  only  to  those 
industries  in  which  four  or  fewer  firms  have  accounted  for  70%  or  more  of  in- 
dustry sales,  and  it  provides  for  steps  to  reduce  the  market  shares  of  firms  with 
159c  market  shares  in  such  industries.  The  Act  contains  other  pi-ovisions  to  limit 
its  application  to  industries  which  are  of  importance  in  the  economy  as  a  whole 
and  in  which  concentration  has  been  high  and  stable  over  considerable  periods  of 
time.  The  criteria  laid  down  in  the  Act  are  designed  to  minimize  the  likelihood 
that  output  levels  over  a  short  i^eriod  of  time  will  affect  the  applicability  of  the 
Act.  Moreover,  even  if  the  Act  does  apply,  there  are  no  penalties  but  only  prosi>ec- 
tive  relief.  Thus,  the  possibility  is  minimized  that  corporations  will  resort  to  out- 
put-restricting strategies  in  order  to  avoid  application  of  the  Act. 

The  Act  also  lays  the  basis  for  defining  relevant  markets  in  terms  that  are  more 
closely  related  to  economic  realities  than  are  the  definitions  developed  under  exist- 
ing antitrust  laws.  By  and  large,  the  Act  limits  the  scope  of  inquiry  to  facts  which 
are  of  relevance  to  its  primary  concern,  the  reduction  of  concentration,  and  which 
may  be  determined  with  reasonable  precision.  For  these  reasons,  litigation  under 
the  Act  should  be  relatively  simple. 

The  Act  establishes  special  procedures  appropriate  to  the  reduction  of  con- 
centration. Under  existing  law,  complex  antitrust  actions  may  be  conducted  by 
judges  who  have  had  little  opportunity  to  become  familiar  with  the  kinds  of  ques- 
tions involved,  and  who  must  rely  on  expert  testimony  offered  by  the  parties. 
Expanding  on  the  recently  enacted  provisions  of  28  U.  S.  C.  section  1407,  the  Act 
woi;ld  establish  a  special  panel  of  district  judges  and  circuit  judges  to  conduct 
deconcentration  proceedings.  In  addition,  it  would  enable  the  court  to  draw  on  the 
specialized  knowledge  and  experience  of  its  own  economic  experts.  This  feature  of 
the  Act  should  be  of  importance  in  arriving  at  appropriate  market  definitions.  In 
addition,  court  appointed  experts  would  assist  in  evaluating  the  probable  effect 
of  proposed  decrees. 

Finally,  the  Act  is  limited  to  prospective  relief  designed  to  reduce  concentra- 
tion. Unlike  existing  law,  it  makes  no  provision  for  criminal  penalties  or  for 
private  actions  seeking  treble  damages.  The  absence  of  these  collateral  effects 
makes  the  Ac-t  a  more  appropriate  tool  for  reducing  concentration. 

Those  who  support  the  proposed  Concentrated  Industries  Act  believe,  in  vary- 
ing degrees,  that  more  can  be  done  about  concentration  than  has  been  done  under 
existing  law.  We  recommend  that  the  Attorney  General  be  encouraged  to  develop 
appropriate  approaches  under  existing  law  and  to  bring  carefully  .selected  cases 
to  test  those  theories. 

Under  existing  law,  three  statutory  provisions  might  be  brought  to  bear.  Section 
2  of  the  Sherman  Act  prohibits  monopolization  or  attempts  to  monopolize  any  part 
of  interstate  or  foreign  commerce.  Section  1  of  the  Sherman  Act  prohibits  any  con- 
tract, combination,  or  conspiracy  in  restraint  of  interstate  or  foreign  commerce. 


1  The  idea  of  such  legislation  Is  not  new,  and  our  proposal  was  influenced  b.y  Kaysen  &, 
Turner.  Antitrust  Polie.v  :  An  Economic  and  Legal  Analysis,  at  266-272  (1959).  However,, 
it  differs  from  the  Kaysen-Turner  proposal  in  important  respects. 


300 

Section  7  of  the  Clayton  Act  prohibits  acquisitions  which  may  tend  substantially 
to  lessen  competition.  While  existing  precedents  and  the  history  of  antitrust  en- 
forcement do  not  justify  widespread  use  of  these  statutes  against  concentrated 
industries,  we  believe  that  appropriate  precedents  might  be  developed  which  would 
be  useful  in  some  cases. 

Courts  may  be  reluctant  to  expand  the  scope  of  these  statutes,  because  their 
application  would  expose  defendants  to  criminal  penalties  and  treble  damage 
liability.  Moreover,  existing  law  does  not  readily  lend  itself  to  the  establishment 
of  sufficiently  clear  and  workable  criteria.  While  expanded  enforcement  efforts 
might  make  some  inroads  in  reducing  concentration,  they  would  not  preclude  the 
need  for  new  legislation. 

in.    CONGLOMiatATES,  OB  LARGE  DIVERSIFIED  FIRMS 

The  initial  mandate  establishing  the  Task  Force  reflected  concern  with  the  cur- 
rent rate  of  merger  activity,  particularly  diversification  or  "conglomerate"  merg- 
ers. Current  data  confirm  that  the  number  and  scale  of  mergers,  and  particularly 
of  conglomerate  mergers,  have  been  accelerating  rapidly  and  continue  to  acceler- 
ate. Individvial  finns  have  achieved  spectacular  growth  in  this  way.  There  is  no 
comparable  trend  toward  reduction  in  corporate  size  through  spinoffs  of  assets. 
The  current  rate  and  pattern  of  mergers  is  causing  significant  and  apparently 
permanent  changes  in  the  structure  of  the  economy,  and  the  long-run  impact  of 
these  changes  cannot  be  readily  foreseen. 

A  variety  of  legal  and  economic  factors  have  contributed  to  the  conglomerate 
merger  movement.  Relatively  clear  legal  prohibitions  on  horizontal  and  vertical 
mergers,  set  forth  in  section  7  of  the  Clayton  Act  and  recently  articulated  in  the 
Antitrust  Division's  Merger  Guidelines,  have  channeled  merger  activity  away 
from  these  more  traditional  forms  while  leaving  conglomerate  mergers  relatively 
free  from  antitrust  restraints.  Although  the  Merger  Guidelines  identify  some 
types  of  conglomerate  mergers  as  likely  candidates  for  antitrust  attack  and  some 
conglomerate  mergers  have  been  successfully  attacked  on  antitrust  grounds,  the 
antitrust  laws  leave  relatively  wide  latitude  for  conglomerate  mergers.  This  lati- 
tude reflects  the  fact  that  existing  knowledge  provides  little  basis  for  forecasting 
adverse  effects  on  competition  that  support  application  of  the  merger  prohibiion 
of  section  7. 

The  economic  forces  encouraging  conglomerate  mergers  are  numerous  and  com- 
plex, and  are  not  easy  to  identify  in  particular  cases. 

These  appear  to  include  desire  of  owners  of  smaller  firms  to  convert  their  hold- 
ings into  more  readily  marketable  securities ;  the  desire  of  management  of  large 
firms  for  growth  for  its  own  sake,  apart  from  or  in  addition  to  growth  in  profits ; 
the  opportunity  to  bring  more  efiBcient  management  personnel  or  techniques  to 
smaller  or  less  successful  firms ;  the  possibility  of  reducing  costs  or  increasing 
sales  by  meshing  product  lines  or  processes  or  methods  of  distribution  :  the  desire 
to  diversify  business  activities  and  reduce  risks ;  the  possibility  of  using  one  firm's 
cash  flows  or  credit  in  another  firm  with  limited  access  to  capital :  the  tax  ad- 
vantages of  direct  reinvestment  of  earnings  by  corporations  instead  of  distribu- 
tion to  stockholders  for  reinvestment  through  the  general  capital  market ;  and  the 
opportunity  for  speculative  gains  through  mergers  that  immediately  increase  the 
per-share  earnings  of  the  surviving  firm. 

Whatever  the  causes,  it  is  clear  that  many  conglomerate  mergers  are  not  ex- 
plainable in  terms  of  obvious  efficiencies  in  integrating  the  production  or  market- 
ing facilities  of  the  firms  involved.  The  merger  movement  has  contributed  to  and 
is  furthered  by  a  specialized  "merger  market"  in  business  firms  as  such :  merger 
candidates  and  independent  experts  actively  seek  out  favorable  opportunities  to 
acquire  or  dispose  of  businesses  through  conglomerate  mergers.  The  existence  of 
such  a  market  is  not  a  sinister  symptom :  it  merely  emphasizes  the  volume  and 
complexity  of  merger  activity  and  its  underlying  causes.  Indeed,  an  active  merger 
market  suggests  a  healthy  fiuidity  in  the  movement  of  resources  and  management 
in  the  economy  toward  their  more  effective  utilization.  The  existence  of  such  a 
market  may  serve  as  a  significant  incentive  for  the  establishment  of  smaller  firms. 
It  may  partially  overcome  imperfections  in  the  capital  market  which  are  not 
readily  susceptible  to  other  effective  remedies.  In  many  cases,  merger  activity  may 
replace  proxy  fights  as  an  effective  means  for  changes  in  corporate  control. 

There  are  two  t.vpes  of  possible  antitrust  objections  to  the  current  increase  in 
merger  activity:  (1)  mergers  may  have  adverse  effects  on  competitive  structure 
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and  behavior  in  particular  markets  ;  (2)  the  volume  and  scope  of  merger  activity 
may  result  in  concentration  of  overall  economic  activity  in  a  few  large  organiza- 
tions and  may  substantially  reduce  the  niunber  of  significant  decisionmaking 
units  within  the  economy. 

As  to  the  second  point,  the  possibility  that  economic  activity  might  become 
unduly  concentrated  in  a  few  large  firms  would  raise  difficult  and  far-reaching 
questions  of  social  policy.  Fortunately,  such  a  development  is  not  now  imminent. 
In  spite  of  the  high  and  increasing  rate  of  merger  activity,  concentration  of 
aggregate  economic  activity  (which  should  not  be  confused  with  concentration  in 
particular  markets,  referred  to  in  part  II  of  this  Report)  has  changed  only 
slowly  over  time.  Preliminary  FTC  data  show  that  the  share  of  total  corporate 
manufacturing  assets  held  by  the  100  largest  manufacturing  firms  has  grown 
from  4,5.8%  in  1957  to  47.7%  in  1967 ;  the  share  of  the  200  largest  has  increased 
from  ,55.0%  to  58.7%  in  the  same  period.  Mergers  have  contributed  somewhat  to 
this  trend ;  indeed,  if  no  mergers  had  occurred,  the  shares  of  the  largest  firms 
would  have  declined  somewhat  during  parts  of  the  period.  Nevertheless,  it  is 
clear  that  mergers  are  not  solely  respon.sible  for  the  continued  growth  of  the 
largest  units  in  the  economy,  and  have  accounted  for  only  a  minor  portion  of  such 
growth.  Indeed,  among  the  largest  firms,  the  net  effect  of  mergers  has  been  to 
expand  the  size  of  smaller  large  firms  relative  to  the  top  few.  Further,  the  merger 
movement  does  not  seem  likely  to  cause  the  disappearance  of  smaller  firms.  The 
number  of  manufacturing  firms  with  assets  of  .$5  million  to  $10  million,  ."flO 
million  to  $25  million,  and  $25  million  to  $-50  million  have  remained  steady  or 
increased  somewhat  during  the  period  of  greatest  merger  activity.  Indeed,  the 
numbers  of  nonmanuf acturing  firms  have  increased  significantly. 

In  any  event,  the  level  of  economy-wide  concentration  and  numbers  of  firms 
that  would  be  incompatible  with  the  maintenance  of  a  competitive  market  .system 
is  not  known.  Even  very  large  firms  may  continue  to  grow  as  a  result  of  desirable 
response  to  changing  economic  circumstances,  and  mergers — including  conglom- 
erate mergers — may  result  in  important  economic  benefits.  We  are  therefore  not 
persuaded  of  the  need  to  establish  specific  limits  to  the  growth  of  large  firms, 
either  by  merger  or  otherwise.  Thus,  we  do  not  endorse  the  suggestion  put  for- 
ward at  one  time  by  Donald  F.  l\irner,  former  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  that  further  expansion  of  larger  firms  by  mer- 
ger be  prohibited. 

Conglomerate  mergers  may  affect  competition  in  particular  markets.  Three 
possible  types  of  anticompetitive  effects  of  conglomerate  mergers  have  been 
identified  and  are  reflected  in  the  new  Merger  Guidelines:  (1)  elimination  of 
"potential  competition"  by  a  firm  which,  but  for  its  acquisition  of  another  firm, 
might  have  entered  the  latter  firm's  market  in  a  way  that  would  have  increased 
competition  in  that  market;  (2)  the  creation  of  opportunities  for  "reciprocal 
dealing"  relationships  between  the  merged  firm  and  other  firms  that  may  fore- 
close competitors  of  the  conglomerate  firm:  and  (3)  the  addition  of  large  re- 
sources to  a  firm  already  dominant  in  a  market,  possibly  insulating  its  position 
from  erosion  through  competition. 

The  detection  of  these  effects  rests,  in  general,  on  factual  and  theoretical 
judgments  that  are  more  speculative  than  the  findings  usually  relied  upon  in 
section  7  cases ;  but  to  the  extent  that  specific  effects  can  be  clearly  identified 
in  individual  merger  cases,  present  law  and  enforcement  policies  appear  ade- 
quate. There  are,  however,  two  dangers  in  basing  conglomerate  merger  policy 
entirely  on  the  case-by-case  substantiation  of  specific  anticompetitive  effects  : 

1.  These  or  similar  objections  to  conglomerate  mergers  may  be  pressed  beyond 
the  point  where  they  are  well  founded,  perhaps  because  of  quite  different  objec- 
tions, such  as  fear  of  the  growth  of  individual  large  firms  or  of  concentration  of 
assets  in  very  large  firms,  which  are  not  exjilifitly  recognized  i'.i  the  merger 
prohibition.  The  existence  of  these  different  objections  may  also  lead  to  other 
distortions ;  for  example,  market  definitions  may  be  distorted  to  treat  a  con- 
glomerate merger  as  horizontal  and  therefore  subject  to  a  more  easily  established 
prohibition.  Such  distortions  would  result  in  uncertainties  in  enforcement  and 
unfairiness  to  those  affected. 

2.  Potentially  anticompetitive  mergers  may  be  allowed  to  proceed  because  eco- 
nomic theory  and  analytical  foresight  are  inadequate  to  predict  anticompetitive 
effects  in  specific  cases,  even  though  there  may  be  good  reason  for  believing  that 
.some  classes  of  mergers,  considered  in  the  aggregate,  are  harmful  to  competition. 

Because  of  these  difficulties,  and  because  the  incentives  that  have  produced 
the  current  conglomerate  merger  movement  can  and  should  be  directed  to  in- 
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crease  competition,  we  propose  a  statutory  prohibition  to  supplement  the  merger 
prohibition  of  section  7  of  the  Clayton  Act.  Such  a  prohibition  should  be  clear 
and  not  rely  on  conjectural  judgments  of  likely  competitive  effect  in  particular 
cases ;  it  should  prohibit  or  discourage  mergers  most  likely  to  have  axiticonipeti- 
tive  consequences,  and  in  doing  so  lessen  reliance  on  extended  and  contrived  in- 
teiijretations  of  section  7  ;  and  it  should  seek  to  direct  the  force  of  conglomerate 
merger  activity  into  channels  that  will  improve  competitive  structure  to  the 
maximum  extent  possible. 

We  propose  that  this  be  accomplished  by  forbidding  mergers  between  very 
large  firms  and  other  firms  that  are  already  leading  firms  in  concentrated  mar- 
kets significant  in  the  national  economy.  A  draft  of  a  proposed  statute  embodying 
this  recommendation,  together  with  explanatory  notes,  is  attached  to  this  Report 
as  Appendix  B. 

Such  a  rule  satisfies  our  criteria  for  a  supplementary  prohibition.  Unlike 
the  Merger  Guidelines  applicable  to  conglomerate  mergers,  which  rely  on  fhe 
difficult  and  conjectural  questions  referred  to  above,  the  proposed  rule  would 
provide  clear  criteria  based  solely  on  data  as  to  market  shares  and  sales  or 
assets.  It  would  apply  to  a  large  number  of  conglomerate  mergers  which  might  be 
attacked  under  existing  law  or  under  the  law  which  might  be  developed  in  suits 
brought  in  accordance  with  the  Guidelines.^  The  existence  of  this  simpler  pro- 
hibition will  lessen  the  pressure  on  enforcement  agencies  ajid  courts  to  engage 
in  the  distorted  extensions  to  which  section  7  lends  itself.  At  the  same  time, 
the  simpler  prohibition  will  make  enforcement  simpler,  and  will  present  some 
mergers  which  would  have  gone  unchallenged  under  section  7  even  though  care- 
ful analysis  or  subsequent  developments  might  have  indicated  a  violation  of 
section  7. 

Tn  addition  to  these  negative  aspects  of  discouraging  anticompetitive  mergers, 
the  proposed  rule  would  have  affirmarive  aspects  in  that  it  would  channel 
merger  activity  into  directions  likely  to  improve  competition.  The  proposed 
rule  rests  on  the  assumption  that  if  large  firms  are  prevented  from  acquiring 
leading  firms  in  concentrated  industries,  they  will  seek  other  ovitlets  for  ex- 
pansion. If  the  rule  is  adopted,  a  large  firm  wishing  to  exiiand  into  a  particular 
concentrated  industry  may  acquire  a  small  firm  with  a  view  to  enlarging  its  ca- 
pacity and  market  share,  or  it  may  construct  wholly  new  facilities  in  the  in- 
dustry. Either  of  these  alternative  courses  of  action  is  more  likely  to  increase 
competition  and  to  decrease  concentration  in  a  concentrated  industry  than  if 
the  large  firm  simply  acquired  a  leading  firm  in  the  industry  and  settled  for 
maintaining  or  modestly  increasing  the  market  share  of  th.it  firm. 

As  large  firms  become  more  diversified  and  more  interested  in  further  di- 
ver.sification,  they  become  "potential  entrants"  into  more  and  more  industries. 
Although  the  probability  that  any  one  firm  will  enter  any  particular  industry 
is  extremely  small,  the  probability  that  a  substantial  number  of  large  diver- 
sified firms  will  enter  a  substantial  number  of  concentrated  industries  is 
undoubtedly  higher.  The  Guidelines  and  present  enforcement  based  on  the  po- 
tential competition  doctrine  focus  on  the  first  probability  alone,  and  must,  there- 
fore, be  ineffectual  or  dependent  on  fictitious  premises  contrary  to  fact  in  many 
instances.  If  the  potential  competition  doctrine  under  section  7  is  expanded  to 
the  extent  indicated  by  the  Guidelines  and  current  enforcement  policy,  such  firms 
may  well  be  disqualified  from  expanding  by  merger  into  many  markets,  im-lud- 
ing  some  in  which  they  might  make  contributions  of  general  benefit  to  the 
economy.  These  contributions  might  talje  the  form  of  new  technology  and  com- 
petitive innovation,  reduced  costs,  or  simply  the  introduction  of  new  and  force- 
ful competitive  pressures.  Our  proposal  focuses  on  the  second  probability,  that 
a  substantial  number  of  large  diversified  firms  will  enter  a  substantial  number  of 
concentrated  industries,  and  is  intended  to  channel  the  potential  competition  of 
large  firms  along  lines  that  are  conducive  to  reducing  levels  of  concentration 
in  the  American  economy. 


^  In  the  interests  of  certainty,  the  proposed  rule  would  apply  whether  or  not  a  merger 
could  be  characterized  at  purely  conglomerate.  We  have  not  given  detailed  consideration 
to  vertical  or  horizontal  mergers  or  to  the  Guidelines  as  applied  to  such  mergers.  However, 
our  proposed  rule  appears  unlikely  to  add  signiticantly  to  existing  prohibitions  on  hori- 
zontal mergers  or  vertical  mergers,  except  in  the  case  of  a  vertical  merger  involving  a 
leading  firm  in  an  industry  which  is  concentrated  but  which  has  not  been  extensively 
vertically  integrated.  We  conclude  that  the  benefits  of  certainty  override  any  conjectural 
losses  in  efBciency. 
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Thus,  the  rule  has  both  negative  and  affirmative  aspects  that  tend  to  strength- 
en competition.  Members  of  the  Task  Force  who  support  this  proposal  assess 
somewhat  differently  the  relative  values  of  the  negative  and  affirmative  effects 
of  the  rule,  depending  on  their  differing  judgments  about  the  likelihood  that 
mere  size  and  superior  financial  resources  will  confer  unwarranted  advantages 
on  an  acquired  Arm.  They  agreed,  however,  as  to  the  net  beneficial  eftect  of 
such  a  rule.  Since  the  rule  would  leave  even  a  very  large  firm  free  to  enter  a 
new  market  by  acquiring  a  going  concern  in  the  new  market,  it  would  preserve 
wide  opportunity  for  diversification  and  for  exploitation  of  efficiencies  that  may 
be  inherent  in  conglomerate  mergers. 

IV.    THE   KOBINSON-PATMA?f    ACT 

The  Robinson-Patman  Act  has  been  the  subject  of  extensive  and  well-earned 
criticism.  Enacted  in  1936  to  tighten  and  supplement  the  price-discrimination 
prohibition  in  section  2  of  the  Clayton  Act,  the  Robinson-Patman  Act  was  in- 
tended to  curb  price  discrimination  that  unduly  favors  naitional  over  local  sellers 
and  to  protect  independent  merchants  from  unfair  competition  from  large  buyers 
obtaining  the  l^enefits  of  price  discrimination. 

Over  'the  years,  the  Robinson-Patman  Act  has  come  to  have  unintended  anti- 
comix^titive  effects.  The  price-discrimination  prohibition  has  discouraged  types 
of  price  differentials  which  might  have  improved  competition  by  lessening  the 
rigidity  of  oligopoly  pricing  or  by  encouraging  new  entry  : 

1.  In  highly  concentrated  markets,  prices  may  be  rigid  and  a  seller  may  hesi- 
tate to  announce  price  reductions  which  would  be  met  immediately  by  com- 
petitors, thus  minimizing  the  seller's  increase  in  sales.  But  he  may  be  prepared 
to  make  concessions  to  make  sales  to  particular  buyers.  Where  such  price  re- 
ductions are  sporadic  and  not  part  of  a  systematic  pattern  favoring  large  pur- 
chasers, they  may  be  the  first  step  toward  more  general  price  reductions. 

2.  A  new  or  potential  entrant  to  a  market  may  find  it  necessary  to  reduce  prices 
below  those  of  his  competitors  in  particular  cases  in  order  to  overcome  the  in- 
ertia of  established  trade  relationships.  But  the  prospective  seller  may  be  re- 
luctant to  do  so  if  he  must  make  corresponding  reductions  to  all  other  pur- 
chasers, and  he  may  decide  not  to  enter. 

The  Robinson-Patman  Act  has  impaired  competition  and  the  development  of 
new  methods  of  distribution  in  numerous  other  respects :  By  discouraging  sellers 
from  passing  on  cost  savings  to  buyers,  it  has  impaired  experimentation  with 
possibly  more  efficient  methods  of  distribution  integrating  wholesale  and  retail 
functions ;  by  requiring  proportionally  equal  treatment  in  certain  promotional 
practices,  it  has  discouraged  experimentation  with  price-cutting  methods  which 
are  equivalent  to  desirable  types  of  price  differentials;  by  prohibiting  sellers 
from  paying  brokerage  to  customers  or  their  agents,  it  has  erected  an  artificial 
protective  barrier  around  independent  brokers  and  inhibited  integration  of 
brokerage  functions. 

We  conclude  that  the  Robinson-Patman  Act  requires  a  major  overhaul  to  make 
it  consistent  with  the  purpo.ses  of  the  antitrust  laws.  A  suggested  revision  of  the 
price  discrimination  provisions  is  set  forth,  together  with  explanatory  comments, 
in  Appendix  C  to  this  Report.  We  recommend  that  the  other  provisions  of  the 
Robinson-Patman  Act  be  repealed. 

In  its  present  form,  the  Robinson-Patman  Act  contains  thre  major  prohibi- 
tions. Sections  2(a),  (b)  and  (f)  impose  broad  pi-ohibitions  on  price  discrim- 
ination in  the  sale  of  commodities.  Sections  2(c),  (d)  and  (e)  establish  prohi- 
bitions dealing  with  the  payment  of  brokerage,  payment  to  customers  for  serv- 
ices rendered  by  them,  and  the  furnishing  of  services  to  customers.  Section  3 
imposes  criminal  prohibitions  which  partly  overlap  the  civil  prohibitions  of 
section  2. 

Many  of  the  reasons  for  price  discrimination  are  related  to  the  improved  func- 
tioning of  the  competitive  system.  Price  discrimination  has  an  adverse  effect 
on  competition  only  in  exceptional  cases.  Therefore,  a  statute  restricting  price 
discrimination  should  be  narrowly  drawn,  to  avoid  losing  the  important  bene- 
fits of  price  discrimination  in  an  excessive  effort  to  curb  limited  harm. 

Our  proposed  revision  of  the  Act  would  make  numerous  changes  in  substance 
and  in  detail,  and  would  eliminate  many  features  of  the  present  Act  which  for- 
feit the  benefits  of  price  discrimination  in  a  competitive  system.  Two  major 
changes  are  as  follows : 
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1.  Section  2(a)  of  the  present  law  makes  unlawful  a  discrimination  which 
may  "injure,  destroy,  or  prevent  competition  with  any  person  .  .  ."  as  well  as 
a  discrimination  the  effect  of  which  "may  be  substantially  to  lessen  competi- 
tion or  tend  to  create  a  monopoly.  .  .  ."  The  reference  to  injury  to  competition 
with  specific  persons  has  focused  the  attention  of  courts  and  enforcement  au- 
thorities on  the  plight  of  individual  competitors,  and  enforcement  designed  to 
preserve  competitors  is  generally  at  odds  with  the  working  of  a  competitive 
system.  The  proper  focus  is  the  effect  on  comi)etition  in  the  market  as  a  whole. 
Our  proposed  revision  specifies  in  some  detail  the  kinds  of  competitive  effects 
which  make  a  discrimination  unlawful ;  in  doing  so,  it  narrows  and  clarifies  the 
law  and  avoids  misconceived  protection  of  competitors  as  distinguished  from 
competition.  Among  other  changes,  the  proposed  language  requires  in  general 
that  a  discrimination  be  substantial  in  amount  and  persistent  in  duration.  The 
language  of  the  proposed  Act  is  carefully  tailored  to  avoid  prohibiting  those 
differentials  which  are  manifestations  of  more  eft'ective  comi>etition. 

2.  Under  present  law,  a  price  differential  is  not  unlawful  if  it  makes  only 
due  allowance  for  cost  differences.  Enforcement  authorities  and  courts  have  re- 
quired these  cost  differences  to  be  shown  with  extreme  exactitude.  The  proposed 
revision  permits  price  differentials  approximating  actual  cost  differences  or 
based  on  reasonable  estimates  of  cost  dift'erences  or  based  on  a  reasonable  system 
of  classification. 

The  proposed  Act  contains  numerous  other  changes  which  are  explained  in 
detail  in  the  comments  to  the  Act. 

The  prohibitions  of  section  2  (c).  (d)  and  (e),  unlike  the  basic  price  discrim- 
ination prohibition,  do  not  depend  on  any  showing  of  injury  to  comi>etition  and 
are  not  subject  to  the  defense  of  cost-justification.  We  recommend  that  these 
sections  be  repealed,  and  that  only  such  practices  continue  to  be  unlawful  as  are 
unlawful  under  the  revised  price  discrimination  provisions  of  section  2(a). 

Section  2(a)  has  been  interpreted  to  prohibit  any  i>ayment  of  brokerage 
by  a  seller  to  a  customer  or  to  any  agent  of  the  customer,  even  though  the 
customer  has  performed  the  services  of  a  broker.  Thus,  the  performance  of 
brokerage  services  by  customers  has  been  penalized,  even  though  it  may  be 
more  efficient  than  the  use  of  independent  brokers.  Section  2(c)  has  also  been 
held  to  prohibit  an  independent  broker  from  reducing  the  commission  to  be 
paid  to  him  by  the  seller  in  order  to  enable  the  seller  to  offer  a  lower  price  to 
the  buyer,  thereby  directly  interfering  with  price  competition  at  both  the  seller 
and  the  broker  level. 

Section  2(d)  makes  it  unlawful  for  a  seller  to  pay  a  customer  for  services 
or  facilities  furnished  by  the  customer  in  connection  with  the  proce.=!sing  or 
sale  of  any  product  manufactured  or  sold  by  the  seller  unless  the  payment  is 
available  on  proportionally  equal  terms  to  all  customers  competing  in  the  dis- 
tribution of  such  product.  Section  2(e)  makes  it  unlawful  for  any  seller  to 
discriminate  in  favor  of  one  customer  against  another  customer  by  furnish- 
ing any  services  or  facilities  in  connection  with  the  processing  or  sale  of  eom- 
nifKlity  on  terms  not  accorded  to  all  customers  on  proportionally  equal  terms. 
These  sections  have  been  interpreted  to  require  that  some  form  of  service  or 
allowance  be  made  available  to  every  customer,  even  in  cases  where  customers 
can  be  separated  into  distinct  groups  which  are  only  marginally  in  competition 
witli  each  other,  and  even  if  factors  peculiar  to  a  particular  market  make  it 
difficult  to  furnish  equivalent  services  to  all  customers. 

The  prohibitions  in  section  2(c),  (d)  and  (e)  were  designed  to  prevent 
conduct  which,  in  its  more  blatant  forms,  might  be  viewed  as  equivalent  to 
price  discrimination.  Under  our  proposal,  such  conduct  could  still  be  challenged 
as  price  discrimination,  subject  to  the  same  defenses  as  any  other  price  dis- 
crimination. Because  violations  of  these  subsections  are  relatively  eas.v  to  e.s- 
tablish,  they  have  attracted  a  disproportionate  amount  of  enforcement  activity 
and  have  had  .siibstantial  anticompetitive  effects,  suppressing  many  legitimate 
tran.sactions. 

St'Ction  8  of  the  Robinson-Patman  Act  establishes  criminal  penalties,  but 
no  private  riglit  of  action,  for  three  distinct  offenses  : 

1.  Knowingly  entering  into  a  sale  transaction  which  discriminate  against  com- 
petitors of  the  purchaser ; 

2.  Selling  or  contracting  to  sell  goods  in  any  part  of  the  United  States  at 
prices  lower  than  those  exacted  elsewhere  in  the  Ignited  States,  for  the  pur- 
pose of  destroying  competition  or  eliminating  a  competitor. 
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3.  Selling  or  contracting  to  sell  goods  at  unreasonably  low  prices  for  the  pur- 
poses of  destroying  competition  or  eliminating  a  competitor. 

The  first  prohibition  very  largely  overlaps  the  basic  price  discrimination 
prohibition  in  sections  2(a)  and  (f)  of  the  Robinson-Pa tman  Act,  but  it  dif- 
fers in  several  important  respects.  Section  3  applies  only  to  like  quantities, 
has  no  requirement  of  comi>etitive  injury  and  is  not  subject  to  a  cost  justifi- 
cation defense.  Even  if  a  criminal  i>enalty  is  justified  for  violation  of  the 
price  discrimination  prohibition,  there  is  no  justification  for  a  criminal  pro- 
hibition broader  than  the  civil  prohibition.  We  recommend  that  the  criminal 
prohiibition  be  dropped  altogether. 

The  other  tTvo  prohibitions  of  section  3  are  designed  to  reach  particular 
instances  of  predatory  price  cutting  with  adverse  effects  on  competition  in 
the  seller's  market.  We  have  taken  account  of  the  purposes  of  these  prohibi- 
tions, to  the  extent  they  are  justified,  and  have  reflected  them  in  the  ibasic  price 
discrimination  prohibiton  in  the  body  of  section  2  of  the  Robison-Patman  Act. 
We  recommend  that  they  be  dropped  from  section  3,  since  there  is  no  justification 
for  a  criminal  prohibition  inconsistent  with  or  broader  or  less  specific  than  the 
civil  prohibition  of  section  2} 

V.  THE  PATENT  LAWS 

We  recommend  new  legislation  to  curtail  certain  practices  which,  under  color 
of  the  patent  laws,  undermine  the  purposes  of  the  antitrust  laws.  Such  legisla- 
tion would  not  prevent  the  owner  of  a  valid  patent  from  fully  exploiting  the 
monopoly  conferred  by  his  patent,  and  it  would  not  involve  any  changes  in  the 
structure  of  the  patent  law.  A  draft  of  such  legislation  and  of  comments  is  at- 
tached to  this  Report  as  Appendix  D. 

We  recommend  that,  in  general,  a  patent  owner  who  has  granted  a  license 
with  respect  to  his  patent  must  license  all  qualified  applicants  on  equivalent 
terms.  This  proposal  does  not  involve  compulsory  patent  licensing.  A  patentee 
may  decline  to  issue  any  licenses  at  all,  or  he  may  issue  licenses  in  some  fields 
of  use   and   reserve   to   himself  the  practice  of  the  patent  in   other  fi'eldsii 

Ordinarily,  it  is  unnecessary  for  a  patent  owner  to  grant  an  exclusive  license 
to  obtain  the  full  reward  for  his  patent. 

A  rational  patent  owner  can  exact  the  full  monopoly  reward  of  the  invention 
by  setting  appropriate  royalties,  and  that  reward  will  be  greatest  if  the  patented 
invention  isi  exploited  under  competitive  conditions.  The  grant  of  an  exclusive 
license  to  a  single  licensee  or  a  small  group  of  licensees  generally  puts  the  licensee 
or  licensees  in  a  position  to  exact  a  monopoly  profit.  In  effect,  the  patent  owner 
is  sharing  his  monopoly  profit  with  the  licensees.  This  will  generally  be  to  the 
patent  owner's  advantage  only  if  the  patent  is  vulnerable  or  if  the  arrangement 
creates  a  monopoly  broader  than  the  patent."  That  is,  a  patent  licensing  arrange- 
ment with  limited  membership  may  be  nothing  more  than  a  device  by  which  prices 
are  fixed  or  markets  shared. 

These  effects  can  be  avoided  by  a  requirement  that,  if  a  license  has  been  granted, 
a  license  on  the  same  terms  must  be  made  available  to  all  qualified  applicants. 
Then,  a  licensee  will  be  unable  to  obtain  more  than  a  reasonable  profit  for  his  role 
in  exploiting  the  patent.  Our  proposed  remedy  will  not  require  that  courts  or 
administrative  agencies  determine  what  are  reasonable  royalties  ;  royalties  would 
continue  to  be  bargained  between  patent  owners  and  initial  licensees.  To  the 
extent  this  proposal  increases  the  number  of  licensees  during  the  life  of  a  patent, 
it  may  also  result  in  more  effective  competition  in  the  practice  of  the  patent  after 
expiration. 

We  also  recommend  that  copies  of  license  agreements  be  filed  with  the  Com- 
missioner of  Patents  and  be  freely  available  to  all,  including  antitrust  enforce- 
ment officials.  This  provision  is  es.sential  to  effective  operation  of  the  nondis- 
criminatory licensing  requirement,  and  it  is  similar  to  the  requirement  of  exist- 
ing law  that  interference  settlements  be  filed.  Even  if  the  nondiscriminatory 
licensing  requirement  is  not  enacted,  we  recommend  enactment  of  the  filing  re- 
quirement. Such  a  requirement  would  materially  aid  the  enforcement  of  the  anti- 


1  Dennis  G.  Lyons  and  George  D.  Reycraft  believe  that  the  latter  two  prohibitions  of 
section  .3  should  not  be  repealed. 

-  In  some  few  cases,  the  prant  of  an  exclusive  lioenisie  may  be  a  nece.ssary  indiucement  to 
the  licensee  to  undertake  the  commercial  risk  of  exploiting  an  innovation  to  an  extent 
beyond  the  patent  owner's  financial  capabilities.  This  possibility  is  reflected  in  the  statute. 
See  page  D-13.  Many  members  doubt  that  such  cases  will  arise. 
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trust  laws  to  the  extent  they  now  apply  to  license  agreements  or  might  be  inter- 
preted to  apply  to  license  agreements  in  the  future.  No  legitimate  interest  would 
be  sacrificed  by  exposing  such,  agreements  to  the  light  of  day. 

Finally,  we  recommend  that  a  patent  be  unenforceable  if  the  patent  owner  has 
not  consistently  taken  reasonable  steps  to  enforce  his  patent.  This  provision  is 
necessary  to  avoid  tacit  or  covert  agreements  not  to  enforce  patents ;  such  agree- 
ments would  undermine  the  purposes  of  the  nondiscriminatory  licensing  re- 
quirement and  the  filing  requirement.  The  provision  also  has  independent  value, 
since  it  would  recognize  the  obsolescence  of  patentsi  which  are  of  little  com- 
mercial value  or  questionable  validity  and  are  not  worth  litigation,  but  which 
nevertheless  serve  to  discourage  entry  into  the  field  covered  by  the  patent.^ 

vr.     PROBLEMS    OF    INFORMATION 

In  the  course  of  preparing  this  Report,  we  have  been  struck  by  the  need  for 
improved  collection,  organization  and  availability  of  financial  and  economic  data. 
Such  information  plays  several  roles  in  antitrust  law.  First,  it  is  essential  in  the 
formulation  of  antitrust  policy.  Second,  it  may  be  essential  in  the  application  of 
the  antitrust  laws,  in  facilitating  observance  of  the  law  by  businessmen  and  en- 
forcement of  the  law  by  the  government.  Third,  it  may  have  an  effect  on  the 
operation  of  comi)etitive  markets  and  thus  have  direct  antitrust  implications. 

The  formulation  of  economic  policy  requires  a  variety  of  financial  and  eco- 
nomic information.  Such  information  may,  for  example,  cast  light  on  the  com- 
petitive structure  of  industries,  on  the  relation  between  prices  and  costs,  on  in- 
dustry performance,  on  merger  activity  and  plant  construction,  and  on  numerousi 
other  facts  of  obvious  relevance  in  the  formulation  of  economic  and  antitrust 
policy.  Much  of  this  information  is  already  in  the  files  of  the  Census  Bureau. 
The  Census  Bureau  operates  under  a  statutory  mandate  not  to  disclose  informa- 
tion with  respect  to  individual  firms,  even  if  such  information  is  not  particularly 
sensitive  or  has  alread.v  been  made  public  in  another  form.  The  only  way  an  indi- 
vidual researcher  can  have  access  to  this  information  is  by  being  sworn  in  as  a 
Census  employee  and  accepting  the  Census  Bureau  restrictions  on  disclosure  of 
information ;  even  government  agencies  attempting  to  obtain  such  information, 
such  as  the  Federal  Trade  Commission,  are  subject  to  similar  restrictions. 

Current  Census  Bureau  practice  also  requires  that  computer  programming  be 
done  by  Census  Bureau  personnel  and  that  Census  Bureau  computers  be  used. 
Yet  in  contrast  with  its  practice  on  population  information,  the  Census  Bureau 
has  not  established  efficient  procedures  for  furnishing  specialized  economic  infor- 
mation to  other  government  agencies.  The  result  is  that  researchers  and  govern- 
ment agencies  very  often  choose  to  forgo  the  benefits  of  Census  Bureau  informa- 
tion and  to  gather  less  detailed  information  by  dissemination  of  questionnaires 
or  to  use  public  sources. 

We  recommend  establishment  of  an  interagency  group  consisting  of  repre- 
sentatives of  the  Census  Bureau,  Securiities  and  Exchange  Commi.«sion,  In- 
ternal Revenue  Service  and  other  agencies  which  gather  infoirmation ;  the 
Council  of  Economic  Advisers,  Federal  Trade  Commission,  Justice  Department 
and  other  agencies  which  use  information ;  and  the  Oflice  of  Statistical  Stand- 
ards in  the  Bureau  of  ithe  Budget.  This  group  could  also  include  experts  from 
outside  the  government.  The  group  would  consider  how,  within  the  framework 
of  existing  restrictions  on  disclosure,  information  for  policy-making  and  re- 
search may  be  made  more  readily  accessible  to  ix>licymak^rs  and  researchers. 
In  addition,  the  group  would  assist  the  Census  Bureau  and  other  information- 
gathering  agencies  in  setting  up  procedures  and  facilities,  along  the  lines  of 
those  presently  set  up  for  population  census  information,  for  responding  to 
requests  for  economic  information. 

The  group  would  also  consider  the  extent  to  which  new  interpretations  of 
existing  legislation  and,  eventually,  new  legislation  are  feasible  and  desirable 
to  modify  the  effect  of  restrictions  on  disclosure.  We  recoognize  that  the  Census 
Bureau  depends  in  large  part  on  voluntary  compliance  with  its  reporting 
requirements,  and  that  the  assurance  of  confidentiality  is  an  important  in- 
gredient in  obtaining  that  compliance.  Therefore,  any  modification  of  di.sclosuire 
restrictions  would  be  limited  to  those  tyi>es  of  information  which  are  highly 


^  We  have  not  fri\^n  dirtailed  consideraition  to  the  desirahilit.v  of  permitting  license 
restrictions  on  pricing,  field  of  use  or  territories.  Members  of  the  Taslc  Force  have  expressed 
varying  views  on  different  types  of  restrictions. 
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significant  for  antitni!?t  policy  and  either  are  not  highly  sensitive  or  are  similar 
to  other  information  which  has  been  publicly  disclosed. 

The  application  of  our  legislative  proposals,  as  vs^ell  as  existing  antitrust 
law,  requires  economic  information  such  as  market  shares  and  sales  in  specific 
markets.  Information  prepared  by  the  Census  Bureau  is  based  on  industry 
and  product  classifications  which  do  not  necessarily  coincide  with  relevant 
national  and  regional  markets.  We  recommend  that  the  interagency  group 
recommended  above  establi.shed  procedures  for  developing  and  publishing  in- 
formation of  antitrust  significance,  such  as  studies  of  important  markets,  in- 
cluding those  in  which  deconcentration  proceedings  might  be  appropriate  and 
those  in  which  merger  activity  has  been  high. 

In  many  cases  such  information  could  be  made  available  without  disclosing 
information  on  industrial  firms.  The  group  also  could  coordinate  and  evaluate 
requests  for  information  to  the  Census  Bureau  and  other  information-gathering 
agemeies. 

We  recommend  that  the  provisions  of  the  Securities  Exchange  Act  of  1934 
authorizing  the  SEC  to  specify  the  details  of  financial  reports  "for  the  protec- 
tion of  investors  and  to  ensure  fair  dealing"  in  the  securities  markets  be 
expanded  to  recognize  tlie  impact  of  profit  and  loss  information  on  the  opera- 
tion of  competitive  markets,  and  tx>  require  that  the  SEC  issue  regulatioois 
implementing  these  provisions  after  consulting  with  the  Justice  Department 
and  the  Federal  Trade  Commission.  Pending  adoption  of  this  recommeaidation, 
the  JiLstice  Department  and  the  Federal  Trade  Commission  should  be  requested 
to  consider  submitting  recommendations  to  the  SEC,  within  the  existing  statu- 
tory framework,  for  regulations  providing  for  disclosure  of  profit  and  loss 
information  desirable  from  an  antitrust  viewpoint.  Such  recommendations 
should  be  submitted  as  soon  as  iwssible,  since  the  SEC  is  currently  considering 
divisional  reporting  requirements. 

Information  as  the  profitability  of  operations  in  particular  economic  markets 
should  be  widely  available  to  facilitate  the  operation  of  a  competitive  economy. 
Above  normal  profits  in  an  industry  should  attract  investment  by  new  entrants 
or  additional  investment  by  existing  suppliers.  Thus,  in  the  long  run,  output 
will  be  brought  up  to  the  level  optimum  from  the  point  of  view  of  the  economy 
as  a  whole.  In  addition,  new  entry  into  a  market  in  response  to  profit  oppor- 
tunities may  reduce  concentration  in  that  market.  The  availability  to  stock- 
holders of  information  as  to  the  profitability  of  particular  operations  of  trans- 
actions might  encourage  closer  scrutiny  of  the  advisability  of  such  operations 
and  transactions.  The  availability  of  profit  information  may  lessen  any  tempta- 
tion for  large  or  diversified  firms  to  use  their  superior  financial  resources  and 
staying  power  to  drive  smaller  rivals  out  of  business. 

VII.    ADDITIONAL   RECOMMENDATIONS 

1.  Premerger  notification  and  related  matters. 

The  Department  of  Justice  and  tlie  Federal  Trade  Commission  must  presently 
rely  primarily  upon  public  sources  of  information  in  the  enforcement  of  statu- 
tory prohibitions  on  mergers.  We  endorse  proposals  for  mandatory  premerger 
notification  and  have  set  forth  a  proposed  statute  in  Appendix  E.  Under  the 
proposed  statute,  the  Attorney  General  would  be  empowered  to  make  regula- 
tions, subject  to  certain  restrictions  designed  to  keep  reporting  from  becoming 
too  onerous.  At  the  same  time,  we  recommend  a  reasonable  statute  of  limita- 
tions, such  as  ten  years,  on  government  actions  against  mergers.  We  oppose  a 
requirement  that  actions  be  brought  prior  to  consummation  of  mergers,  since 
this  might  prove  too  much  of  a  strain  on  enforcement  resources.  Such  a  require- 
ment might  also  hamper  legitimate  mergers  by  encouraging  enforcement  au- 
thorities to  bring  actions  which,  upon  more  complete  investigation,  might  not 
have  been  brought. 

Our  proposal,  coupled  with  the  clear  standards  of  our  proposed  legislation 
to  deal  with  mergers,  would  make  it  possible  to  resolve  many  merger  actions 
prior  to  consummation  of  mergers.  Under  those  standards,  it  would  be  possible 
to  obtain  preliminaxy  injunctions  in  cases  where  mergers  appeared  to  be  unlawful. 

2.  Duration  of  decrees 

Many  decrees  under  the  antitrust  laws,  including  consent^ decrees,  are  of  long 
or  indefinite  duration.  The  effects  of  these  decrees  may  change'  with  the  passage  of 
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time.  Such  decrees  may  turn  out  to  be  ineffective  or  anticompetitive.  We  recom- 
mend a  general  provision  limiting  the  duration  of  antitrust  decrees,  including 
consent  decrees,  to  a  relatively  short  period,  such  as  ten  years,  but  permitting 
the  court  to  extend  decrees  in  original  or  modified  form  for  additional  ten-year 
periods.  Provisions  along  these  lines  are  built  into  our  proposed  legislation 
to  deal  with  concentrated  markets  and  our  proposed  revision  of  the  Robinson- 
Patman  Act  A  draft  of  suggested  language  is  set  forth  in  Appendix  E  to  this 
Report. 

3.  Income  tax  laws 

Some  features  of  the  income  tax  lavps  may  have  effects  on  market  concentra- 
tion or  merger  activity.  We  recommend  that  the  income  tax  laws  be  reexamined 
to  see  whether  these  effects  exist  and  whether  they  can  be  neutralized  without 
significant  harm  to  the  purposes  of  the  income  tax  laws. 

The  reorganization  provisions  of  the  Internal  Revenue  Code  provide  that,  in 
certain  kinds  of  acquisitions,  the  selling  stockholders  recognize  no  gain.  The 
reorganization  provisions,  alone  or  in  conjunction  with  other  provisions  of  the 
tax  laws,  may  provide  significant  incentives  to  stockholders  to  make  their 
companies  available  for  acquisition.  On  the  other  hand,  there  are  offsetting  dis- 
advantages to  the  acquiring  corporation,  and  the  reorganization  provisions  may 
affect  primarily  the  form  rather  than  the  number  of  acquisitions.  The  justifica- 
tion for  and  effect  of  these  provisions  deserve  reconsideration  in  preparing  a 
tax  reform  program. 

Corporations  and  their  stockholders  are  generally  taxed  separately,  and  stock- 
holders, are  not  taxed  on  earnings  which  are  retained  rather  than  distributed 
as  dividends.  The  effect  of  this  provision  may  be  to  channel  investment  funds 
through  existing  corporations  rather  than  indei^endent  or  new  enterprises.  Thus, 
corporations  may  grow  larger  than  they  otherwise  would,  and  some  of  this 
expansion  may  serve  to  maintain  or  increase  their  market  shares  in  industries 
in  which  they  already  have  large  market  shares.  In  addition,  this  aspect  of  the 
law  may  encourage  acquisitions  for  cash  or  acquisitions  of  corporations  which 
will  require  the  investment  of  additional  capital. 

We  recommend  that  the  competitive  effects  of  this  feature  of  the  tax  laws 
be  examined  in  preparing  the  tax  reform  program. 

4.  Antitrust  laws  and  regulated  industries 

In  the  regulated  sector  of  the  economy,  the  bias  of  policy  and  its  enforcement 
is  overwhelmingly  against  competition.  This  bias  manifests  itself  in  more  per- 
missible policies  toward  mergers  and  exemption  of  mergers  from  antitrust 
standards;  in  restrictions  on  entry;  and  in  regulation  of  minimum  rates  for 
the  protection  of  competitors  and  competing  industries,  in  addition  to  more  tra- 
ditional regulation  of  maximum  rates  for  the  protection  of  consumers.  We 
believe  that  this  bias  is  contrary  to  the  public  interest  in  many  cases.  We  recom- 
mended further  study  of  regulated  industries  to  determine  the  extent  to  which 
competition  and  the  competitive  standards  of  the  antitrust  laws  can  be  sub- 
stituted for  at  least  some  aspects  of  regulation. 

5.  Resale  price  maintenance 

The  Miller-Ty dings  Act  and  the  McGuire  amendment  to  section  5(a)  of  the 
Federal  Trade  Commission  exempt  certain  resale  price  maintenance  arrange- 
ments from  the  antitrust  laws  where  States  have  enacted  so-called  "fair  trade" 
laws.  The  case  against  resale  price  maintenance  has  been  made  so  often  and 
persuasively  that  we  think  no  further  elaboration  is  necessary.  We  recommend 
repeal  of  antitrust  exemptions  for  resale  price  maintenance. 

Appendix 

appendix  a.  concentrated  industries  act 

Section  1. — Reduction  of  Industrial  Concentration. 

(a)  It  shall  be  the  duty  of  the  Attorney  General  and  the  Federal  Trade  Com- 
mission to  investigate  the  structure  of  markets  which  appear  to  be  the  oligopoly 
industries. 

(b)  When,  as  a  result  of  such  investigation,  the  Attorney  General  determines 
that  a  market  appears  to  be  an  oligopoly  industry  and  that  effective  relief  is  likely 
to  be  available  under  this  Act,  he  shall  institute  a  proceeding  in  equity  for  the 
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reduction  of  concentration,  to  which  all  firms  which  appear  to  be  oligopoly  firms 
in  such  oligopoly  industry  shall  be  made  parties. 

(c)  The  court  shall  enter  a  judgment  determining  whether  one  or  more  markets 
are  oligopoly  industries  and,  if  so,  which  of  the  parties  are  oligopoly  firms  in 
such  oligopoly  industries.  Any  party  to  the  proceeding  may  appeal  such  judg- 
ment directly  to  the  Supreme  Court. 

(d)  In  order  to  provide  an  opportunity  for  voluntary  steps  looking  toward 
reduction  of  concentration,  no  affirmative  relief  shall  be  ordered  against  such 
oligopoly  firms  for  a  period  of  one  year  following  entry  or  affirmance  of  such 
judgment. 

(e)  After  such  one-year  period,  further  proceedings  shall  be  conducted  and  a 
decree  entered  providing  such  further  relief  as  may  be  appropriate,  in  light 
of  steps  taken  or  initiated  during  the  one-year  period,  to  achieve,  within  a 
reasonable  i>eriod  of  time  not  in  excess  of  four  years,  a  reduction  of  concen- 
tration such  that  the  market  share  of  each  oligopoly  firm  in  such  oligopoly 
industry  does  not  exceed  12%.  Such  decree  may  include  provisions  requiring  a 
party  (i)  to  modify  its  contractual  relationships  and/or  methods  of  distribution  ; 
(ii)  to  grant  licenses  (which  may,  in  the  discretion  of  the  court,  provide  for 
payment  of  royalties)  under  and/or  dispose  of  any  patents,  technical  informa- 
tion, copyrights  and/or  trademarks  and  (iii)  to  divest  itself  of  assets,  whether 
or  not  such  assets  are  used  in  an  oligopoly  industry,  including  tangible  assets, 
cash,  stock  or  securities  (including  securities  in  existing  firms  or  firms  to  be 
informed),  accounts  receivable  and  such  other  obligations  as  are  appropriate 
for  the  conduct  of  business.  The  decree  may  also  make  such  other  provisions  and 
require  such  other  actions,  not  inconsistent  with  the  puri>oses  of  this  Act  and 
the  antitrust  laws,  as  the  court  shall  deem  appropriate,  including  any  provisions 
which  would  be  appropriate  in  a  decree  pursuant  to  the  antitrust  laws.  Such 
decree  shall  not  require  that  a  firm  take  any  steps  which  such  firm  estab- 
lishes would  result  in  substantial  loss  of  economies  of  scale. 

(f)  Any  decree  entered  pursuant  to  subsection  (e)  may  be  appealed  directly 
to  the  Supreme  Court. 

(g)  Between  four  and  five  years  after  entry  or  affirmance  of  a  decree  pursuant 
to  subsection  (e)  or  a  further  decree  pursuant  to  this  subsection  (g),  proceedings 
shall  be  conducted  to  determine  whether  the  decree  has  achieved  the  reduction  of 
concentration  referred  to  in  subsection  (e).  If  the  court  determines  that  it  has 
not  attained  such  end,  it  shall  enter  a  further  decree  ordering  additional  steps 
to  be  taken.  Such  decree  may  be  appealed  directly  to  the  Supreme  Court. 

(h)  Any  decree  entered  pursuant  to  this  section  1  shall  be  sxibject  to  modifica- 
tion on  the  motion  of  any  party  according  to  the  usual  principles  governing 
decrees  in  equity. 

Section  2.  Regulated  Industries. 

No  action  may  be  brought  pursuant  to  section  1  of  this  Act  with  respect  to 
any  market  which  is  subject  to  regulation  under  [specify  federal  regulatory 
statutes],  unless,  prior  to  the  commencement  of  such  action,  a  copy  of  the 
proposed  complaint  in  such  action  shall  have  been  furnished  to  the  agency, 
commission,  board  or  body  vested  with  regulatory  iXMver  pursuant  to  any  of  the 
Acts  enumerated,  and  such  agency,  commission,  board  or  body  shall  not  have 
disapproved  the  commencement  of  such  action  within  90  days  after  receipt  of 
such  proposed  complaint  or  shall  have  waived  disapproval.  No  decree  in  any 
action  pursuant  to  section  1  of  this  Act  may  require  divestiture  of  any  assets 
used  in  any  such  regulated  market,  unless  such  agency,  commission,  board  or 
l>ody  shall  have  been  served  with  a  copy  of  the  proposed  decree  and  shall  not 
objected  thereto  with  90  days  after  such  service  or  shall  have  waived  objection. 
No  such  disapproval  or  objection  or  the  withholding  or  waiver  thereof  shall  be 
considered  to  be  either  an  adjudication  or  a  rule-making  proceeding  for  purposes 
of  the  Administrative  Procedure  Act  or  any  Act  of  Congress  establishing  proce- 
dural requirements  for  determinations  by  any  agency,  commission,  board  or 
body. 

(ib>  No  action  may  be  brought  pursuant  to  section  1  of  this  Act  with  respect 
to  market  (i)  in  which  maximum  prices  or  rates  are  subject  to  direct  public 
utility  regulation  by  any  state,  municipal.  District  of  Columbia  or  territorial 
agency,  commission,  board  or  other  lK>dy,  and  (ii)  which  consists  of  the  furnish- 
ing of  electricity,  gas,  water  or  telephone  services,  without  the  consent  of  each 
such  agency,  commission,  board  or  body. 
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Section  3.  Procedure. 

(a)  All  proceedings  under  this  Act  shall  be  conducted  by  the  Special  Anti- 
trust Court  established  pursuant  to  subsection  (b)  of  this  section  3.  Such 
proceedings  shall  be  conducted  in  a  judicial  district  or  districts  determined 
by  the  court  or  pursuant  to  rules  established  by  the  court. 

(b)  The  Chief  Justice  shall  designate  not  more  than circuit  judges  and 

district  judges  to  serve  on  the  Special  Antitrust  Court  for  puri>oses  of  a  specified 
proceeding  or  proceedings  or  for  such  period  or  periods  of  time  as  may  be  speci- 
fied by  the  CJiief  Justice.  The  Chief  Justice  sihall  designate  one  such  judge  as 
Chief  Judge  of  the  Special  Antitrusit  Court.  Proceedings  under  this  Act  shall  be 
conducted  by  panels  consisting  of  one  or  more  judges  of  the  Special  Antitrust 
Court  designated  by  the  Chief  Judge  of  the  Special  Antitrust  Court  or  by  a 
judge  or  judges  designated  by  the  Chief  Justice  for  the  purpose.  Such  proceedings 
shall  be  conducted  pursuant  to  the  Federal  Rules  of  Civil  Procedure  in  effect 
at  the  time,  subject  to  such  additional  rules  (which  may  supersede  or  supple- 
ment the  Federal  Rules  of  Civil  Procedure)  as  .shall  be  adopted  by  the  Special 
Antitrust  Court  for  the  purposes  of  proceedings  under  this  Act. 

(c)  In  any  proceeding  under  this  Act,  the  Special  Antitrust  Court  may  desig- 
nate one  or  more  economists  or  other  persons  to  serve  as  expert  witnesses  to  be 
called  by  the  court.  Such  witness  or  witnesses 

(i)  shall  be  furnished  with  all  evidence  introduced  by  any  party  ; 
(ii)  may  offer  additional  evidence  subject  to  objection  by  any  party  ; 
(iii)  sihall  offer  analyses  of  the  issues,  with  particular  reference  to  relevant 
markets ; 

(iv)  shall  recommend  appropriate  provisions  for  decrees ; 
(v)  shall  be  subject  to  cross-examination  and  rebuttal. 
Section  4.  Definitions. 
As  used  in  this  Act 

(a)  The  term  "oligopoly  industry"  shall  mean  a  market  in  which 

(i)  any  four  or  fewer  firms  had  an  aggregate  market  share  of  70%  or  more 
during  at  least  seven  of  the  ten  and  four  of  the  most  recent  five  base  years ;  and 

(ii)  the  average  aggregate  market  share  during  the  five  most  recent  base  years 
of  the  four  firms  with  the  largest  average  market  shares  during  those  base  years 
amounted  to  ait  least  80%  of  the  average  aggregate  market  share  of  those  same 
four  firms  during  the  five  preceding  base  years,  but  shall  not  include  any  market 
in  which  the  average  aggregate  sales  of  all  firms  during  the  five  most  recent 
base  years  declined  by  20%  or  more  from  such  average  sales  during  the  preceding 
five  base  years. 

(b)  The  term  "oligopoly  firm"  shall  mean  a  firm  engaged  in  commerce  whose 
market  share  in  an  oligopoly  industry  during  at  least  two  of  the  three  most 
recent  base  years  exceeded  15%. 

(c)  The  term  "firm"  shall  include  corporations  and  associations  existing  under 
or  authorized  by  the  laws  of  the  United  States,  any  of  the  Territories,  any  State, 
or  any  foreign  country,  and  shall  include  any  firm  controlling,  controlled  by,  or 
under  common  control  with  a  firm. 

(d)  The  term  "market"  shall  mean  a  relevant  economic  market,  appropriately 
defined  with  reference  to  geographic  area  (which  may  be  the  United  States  or 
another  geographic  area)  and  product  or  service,  including  sales  within  such 
market  by  firms  located  outside  the  geographic  area,  provided  that  aggregate 
sales  in  the  market  amounted  to  more  than  $500  million  during  each  of  at  least 
four  out  of  the  five  most  recent  base  years. 

(e)  The  term  "market  share"  shall  mean  the  proportion  of  a  firm's  sales  in  a 
relevant  market  to  all  sales  in  such  market. 

(f )  The  term  "sales"  shall  mean  annual  gross  sales,  gross  income,  gross  re- 
ceipts, or,  if  no  such  amount  is  applicable,  the  corresponding  amount,  whichever 
is  largest,  as  set  forth  in  reports  filed  by  a  firm  with  the  Securities  and  Exchange 
Commission  pursuant  to  section  13  or  section  15(d)  of  the  Securities  Exchange 
Act  of  1934,  or  the  largest  such  amount  which  would  have  been  reported  if 
section  13  or  section  15(d)  of  the  Securities  Exchange  Act  of  1934  were  applicable 
to  require  reporting  by  such  Arm  for  a  base  year  of  its  gross  sales,  gross  in- 
come, gross  receipts,  or  a  corresponding  amount,  in  a  market,  and  sales  in  a 
market  shall  include  amounts  which  would  have  been  reported  but  for  the  fact 
that  goods  or  services  were  both  produced  and  consumed  by  the  same  firm. 

(g)  The  term  "base  year"  shall  mean  one  of  the  ten  calendar  years,  the  most 
recent  of  which  ended  more  than  six  months  and  not  more  than  eighteen  months 
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prior  to  the  date  on  which  any  proceeding  is  instituted  pursuant  to  subsection 
(b)  of  section  1  of  this  Act. 

(h)  The  term  "antitrust  laws"  shall  mean  the  Act  entitled  "An  Act  To  pro- 
tect trades  and  commerce  against  unlawful  restraints  and  monopolies,"  approved 
July  2,  1890,  as  amended,  and  section  7  of  the  Act  entitled  "An  Act  To  supple- 
ment existing  laws  against  unlawful  restraints  and  monopolies,  and  for  other 
purposes,"  approved  October  15, 1914,  as  amend€Ki. 

(i)  The  term  "commerce"  shall  mean  trade  or  commerce  among  the  several 
States  and  with  foreign  nations,  or  between  the  District  of  Columbia  or  any 
Territory  of  the  United  States  and  any  State.  Territory,  or  foreign  nation,  or 
between  any  insular  possessions  or  other  places  under  the  jurisdiction  of  the 
United  States,  or  between  any  such  possession  or  place  and  any  State  or  Terri- 
tory of  the  United  States  or  the  District  of  Columbia  or  any  foreign  nation,  or 
within  the  District  of  Columbia  or  any  Territory  or  any  insular  possession  or 
other  place  under  the  jurisdiction  of  the  United  States. 

COMMENTS    TO    ACCOMPANY    CONCENTRATED    INDUSTRIES    ACT 

Section  1.  Reduction  of  Industrial  Concentration. 

(a)  The  Attorney  General  and  the  Federal  Trade  Commission  are  under  a 
duty  to  investigate  market  structures  of  lines  of  commerce  which  appear  to  be 
oligopoly  industries.  Since  the  Attorney  General  and  the  FTC  do  not  have  un- 
limited resources  at  their  disposal,  they  would  necessarily  have  discretion  in 
establishing  priorities.  In  exercising  this  discretion,  it  is  assumed  that  they 
would  first  investigate  those  industries  which  are  of  most  fundamental  impor- 
tance in  the  economy  and  in  which  concentrated  market  structure,  not  dictated 
by  economies  of  scale,  has  had  the  m'ost  pronounced  effect  in  producing  market 
behavior  at  variance  with  competitive  norms. 

(b)  Enforcement  authority  is  vested  solely  in  the  Attorney  General,  but  he 
would  often  proceed  on  the  basis  of  an  FTC  investigation.  This  would  require 
improved  cooperation  between  the  FTC  and  the  Department  of  Justice. 

(c)  The  first  step  in  a  proceeding  under  the  Act  is  a  determination  of  oligopoly 
firms  and  oligopoly  industries.  The  sole  questions  for  determination  would  be 
relevant  markets  and  market  shares. 

(d)  There  is  a  mandatory  one-year  waiting  period  after  a  determination  that 
an  industry  is  an  oligopoly  industry  and  parties  are  oligopoly  firms.  The  purpose 
of  this  waiting  period  is  to  permit  an  oligopoly  firm  to  take  or  initiate  steps  to  re- 
duce its  market  share  in  a  manner  most  advantageous  to  its  stockholders.  The 
Act  imposes  no  penalties  and,  until  entry  of  a  decree  pursuant  to  subsection  (e), 
provides  for  no  relief  against  oligopoly  firms.  Therefore,  it  is  not  expected  to 
influence  firms  to  reduce  their  market  shares  by  simply  restricting  their  output 
without  disposing  of  assets.  Artificial  restriction  of  output  would  be  undesirable 
from  an  economic  point  of  view. 

(e)  After  the  waiting  period,  the  court  is  to  determine  what  steps  are  to  be 
taken  to  reduce  the  four-firm  concentration  ratio  below  50%  and  the  market 
shares  of  individual  firms  below  12%.  The  statutory  language  recognizes  that 
this  objective  will  not  always  be  feasible.  In  entering  its  decree,  the  court  is  to 
take  account  of  steps  taken  or  initiated  during  the  waiting  period.  The  decree 
may  use  a  variety  of  techniques  short  of  divestiture  if  they  promise  to  bring 
about  the  desired  reduction  in  market  share.  These  steps  would  include  the  re- 
moval of  such  barriers  to  entry  as  contractual  arrangements  and  patents.  The 
Act  does  not  specifically  authorize  the  court  simply  to  restrict  output  or  adver- 
tising expenditures,  since  restrictions  of  this  nature  would  come  very  close  to 
direct  regulation  of  business  and  would  seldom  produce  desirable  economic  re- 
sults. Such  restrictions  might,  however,  be  used  in  unusual  .situations  and  would 
be  justified  by  the  general  reference  to  provisions  appropriate  in  an  antitrust 
decree. 

A  df^ree  cannot  require  a  firm  to  take  steps  which  would  result  in  substantial 
loss  of  economies  of  scale.  This  provision  would,  for  example,  preclude  divesti- 
ture reducing  a  firm  below  minimum  eflScient  size  or  creating  new  entities  below 
minimum  pflicient  size.  The  burden  of  proof  is  on  the  firm,  and  the  possible  loss 
of  economies  is  not  a  defense  to  the  issuance  of  a  judgement  under  subsection 
(c).  Divioiou  of  a  single  piant  would  ordinarily  result  in  substantial  loss  of 
economies  of  scale,  and  the  Act  permits  a  firm  to  establish  that  a  decree  would 
result  in  a  net  loss  of  economies  of  scale  beyond  the  plant  level.  Net  loss  of  econ- 
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omies  of  scale  beyond  the  plant  level  might  be  established  directly  or  by  con- 
sidering the  minimum  size  of  viable  competitors  in  an  industry.  Thus,  the  court 
would  not  ordinarily  divide  an  oligopoly  firm  into  firms  smaller  than  that  indi- 
cated by  experience  to  be  necessary  to  survival  in  the  industry.  We  are  not  un- 
aware of  efficiencies  other  than  economies  of  scale ;  other  efficiencies  will  gen- 
erally reflect  scarce  resources  such  as  unique  management  talent.  These  resources 
may  be  transferred  pursuant  to  a  deconcentration  decree  without  significant 
loss. 

(f )  This  subsection  provides  for  immediate  Supreme  Court  review  of  a  decree. 

(g)  This  subsection  provides  for  a  mandatory  "second  look"  every  four  to 
five  years  after  the  entry  or  affirmance  of  the  original  decree  until  concentration 
is  reduced  to  the  extent  described  in  subsection  (e).  If  relief  granted  in  a  decree 
has  not  had  the  desired  effect,  more  drastic  relief  would  generally  be  in  order. 
This  procedure  is  not  unlike  the  procedure  in  a  monopolization  case  under  sec- 
tion 2  of  the  Sherman  Act.  See  United  States  v.  United  Shoe  Machinery  Corp., 
Supreme  Court,  May  20,  1968. 

(h)  A  decree  is  subject  to  modification  pursuant  to  usual  equity  principles. 
Thus,  the  "second  look"  provision  of  subsection  (g)  does  not  exclude  additional 
modification  of  a  decree. 

Tariffs  and  import  quotas  often  serve  as  an  important  barrier  to  entry  and  may 
serve  to  restrict  the  relevant  market.  If  such  barriers  were  dropped,  competition 
would,  in  many  cases,  immediately  improve.  The  Act  contains  no  provisions  for 
reducing  or  eliminating  such  barriers  in  oligopoly  industries.  Such  a  procedure 
might  harm  small  firms  as  much  as  or  more  than  oligopoly  firms.  The  participa- 
tion of  courts  in  an  area  so  closely  linked  to  foreign  affairs  might  be  regarded  as 
an  inappropriate  incursion  on  the  powers  of  the  executive  and  might  upset  deli- 
cate and  sensitive  trade  and  treaty  relationships.  But  in  establishing  and  nego- 
tiating tariffs  and  import  quotas,  it  would  clearly  be  appropriate  for  the  President 
and  Congress  to  take  account  of  concentration  in  domestic  industries. 

Section  2.  Regulated  Industries. 

In  general,  this  section  provides  that  an  action  may  not  he  brought  with  re- 
spect to  markets  regulated  under  specified  federal  statutes.  The  decision  as  to 
which  statutes  to  specify  would  reflect  the  fact  that  remedies  under  the  Act  are 
not  limited  to  divestiture  and  might  interfere  with  statutory  regulatory  patterns. 
The  Act  also  excludes  divestiture  of  part  of  the  assets  used  by  a  public  utility 
whose  maximum  rates  are  regulated  by  a  state  commission.  A  State  could  not 
exempt  its  industries  from  the  Act  by  unusual  expansion  of  the  scope  of  public 
utility  regulation.  Our  recommendation  of  this  provision  does  not  mean  that  we 
approve  existing  statutory  provisions  for  exemption,  but  simply  that  we  do  not 
believe  that  the  Act  should  be  at  cross-purposes  with  other  statutes. 

Section  3.   Procedure. 

Proceedings  under  the  Act  will  require  judges  with  special  expertise,  and  this 
expertise  is  not  likely  to  be  acquired  unless  all  litigaiton  is  directed  to  a  small 
number  of  judges  with  special  qualifications.  There  is  ample  precedent  in  28 
U.S.C.  section  1407  for  the  use  of  specially  selected  judges  to  handle  litigation  no 
matter  where  it  arises.  The  Act  should  be  supplemented  by  amendments  to  title 
28  to  provide  nationwide  service  of  process  and  to  ensure  that  venne  in  the  special 
Antitrust  Court  will  be  proper. 

Subsection  (c)  allows  the  use  of  court-appointed  economic  experts.  In  many 
cases,  the  Attorney  General  and  the  defendants  may  confine  their  arguments  to 
those  best  supporting  their  position  in  particular  cases.  Impartial  economic  ex- 
perts could  present  additional  arguments,  as  well  as  helping  the  court  to  sift 
and  evaluate  arguments  made  by  the  parties. 

Section  4-  Definitions. 

(a)  The  definition  of  "oligopoly  industry"  is  limited  to  markets  in  which  the 
four-firm  concentration  ratio  has  been  both  high  and  stable.  The  first  clause  of 
the  definition  requires  that  the  concentration  ratio  have  been  at  least  70%  during 
four  out  of  the  five  most  recent  base  years  and  seven  out  of  the  ten  base  years.  In 
the  judgment  of  the  members,  this  is  a  conservative  figure,  at  the  upper  end  of 
the  range  in  which  direct  action  to  reduce  concentration  would  be  justified.  The 
.second  clause  ex:cludes  industries  in  which  there  have  been  substantial  changes 
in  the  identity  of  the  four  largest  firms.  If  the  situation  stabilizes,  a  proceeding 
may  be  brought  at  a  later  date.  The  language  after  the  second  clause  excludes 
industries  with  declining  sales.  This  reflects  our  views  of  the  appropriate  limits 
on  the  use  of  the  remedies  of  the  Act  and  of  appropriate  priorities  in  the  use  of 
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enforcement  resources.  An  industry  which  is  presently  not  an  olijropoly  industry 
because  of  a  sales  decline  may  become  an  oligopoly  industry  later  on  if  the  decline 
in  sales  is  arrested. 

(b)  An  "oligopoly  firm"  is  a  firm  with  a  market  share  in  excess  of  15%  during 
at  least  two  of  the  three  most  recent  base  years.  Unless  the  top  four  firms  have 
exactly  70%.  and  there  are  only  two  other  firms  with  exactly  15%  each,  there 
will  not  l>e  more  than  five  oligopoly  firms  in  an  oligopoly  industry,  and  there  will 
generally  be  four  or  fewer,  depending  on  how  market  shares  are  distributed 
among  the  largest  firms. 

(c)  The  definition  of  "firm"  is  very  similar  to  the  definition  of  "person"  in  the 
Clayton  Act.  Unlike  the  Clayton  Act  term,  it  does  not  include  individuals.  It  in- 
cludes firms  controlling,  controlled  by,  or  under  common  control  with  a  firm. 
Thus,  in  determining  whether  a  firm  is  an  oligopoly  firm,  the  market  shares  of 
its  subsidiaries  would  be  considered. 

(d)  The  term  "market"  has  been  sub.stituted  for  Clayton  Act  term  "line  of 
commerce"  in  order  to  permit  the  court  to  make  sound  determinations  free  of  the 
distortions  which  have  arisen  in  some  Clayton  Act  cases.  In  order  to  exclude 
extremely  narrow  market  definitions  and  to  restrict  the  operation  of  the  Act  to 
industries  of  substantial  importance  in  the  economy  as  a  whole,  the  Act  is  lim- 
ited to  markets  with  annual  sales  of  at  least  $500  million. 

(e)  A  firm's  "'mai-ket  share"  is  defined  as  its  proportion  of  sales  in  a  market. 

(f)  "Sales"  are  defined  by  reference  to  amounts  which  would  be  reported  pur- 
.suant  to  the  Securities  Exchange  Act  of  1034.  Some  elaboration  is  necessary,  since 
the  Securities  Exchange  Act  does  not,  and  even  with  additional  divisional  report- 
ing requirements  would  not,  require  rejwrting  of  sales  in  every  conceivable 
market.  Language  is  added  at  the  end  to  indicate  that  the  definition  of  sales 
is  not  limited  to  goods  or  services  sold  outside  an  enterprise.  Thus,  differences  in 
the  degree  of  vertical  integration  would  not  affect  sales  or  market  shares. 

(g)  There  are  ten  "base  years,"  determined  by  reference  to  the  date  a  proceed- 
ing is  instituted.  The  most  recent  base  year  will  have  ended  at  lea.st  six  months 
prior  to  the  date  as  of  which  figures  must  be  known  for  the  base  year.  This  takes 
account  of  necessary  delays  in  gathering  and  reporting  figures. 

(h)  The  term  "antitrust  laws"  is  used  only  in  section  1(e),  which  permits 
the  court  to  include  in  its  decree  any  provisions  which  would  be  appropriate 
in  a  decree  pursuant  to  the  antitrust  laws.  For  this  purpose,  the  antitrust  laws 
include  the  Sherman  Act  and  section  7  of  the  Clayton  Act,  but  do  not  include  sec- 
tion 2  of  the  Robinson-Patman  Act  and  various  miscellaneous  antitrust  laws 
referred  to  in  the  Clayton  Act  definition  of  the  same  term. 

(i)  "Commerce"  is  defined  substantially  in  the  same  terms  as  in  the  Clayton 
Act,  and  is  designed  to  exhaust  congressional  power  under  the  Commerce  Clause. 

APPENDIX   B.    MERGER   ACT 

Section  1.  Pi^ohibited  Acquisitions. 

(a)  No  large  firm  shall  directly  or  indirectly  merge  with,  combine  with,  or 
acquire  any  equity  security  in  any  leading  firm  or  directly  or  indirectly  acquire 
all  or  substantially  all  the  assets  used  by  a  leading  firm  in  any  market  in 
which  it  is  a  leading  firm. 

(b)  No  leading  firm  shall  directly  or  indirectly  merge  with,  combine  with,  or 
acquire  any  equity  security  in  any  large  firm  or  directly  or  indirectly  acquire 
all  the  assets  of  a  large  firm  or  a  part  thereof  sufficient  to  constitute  a  large 
firm. 

(c;  This  section  shall  not  apply  to  firms  acquiring  any  equity  security  solely 
for  investment  and  not  using  the  same  by  voting  or  otherwise  to  bring  about,  or 
in  attempting  to  bring  about,  control  of  firms  in  which  any  equity  security  is 
acquired.  Nor  shall  anything  contained  in  this  section  prevent  firms  from  caus- 
ing the  formation  of  subs-'idiary  firms  for  the  actual  carrying  on  of  their  immedi- 
ate lawful  business,  or  the  natural  and  legitimate  branches  or  extensions  thereof, 
or  from  owning  and  holding  all  or  a  part  of  the  stock  of  such  subsidiary  firms. 

(d)  If  any  acquisition  is  approved  by  any  federal  agency,  commission,  board 
or  other  body,  such  approval  shall  result  in  total  or  (pialified  exemption  of  such 
acquisition  from  this  Act  to  the  same  extent  such  approval  results  in  exemption 
from  section  7  of  the  Act  entitled  "An  Act  To  supplement  existing  laws  against 
unlawful  restraints  and  monopolies,  and  for  other  purix>ses,"  approved  October 
15,  1914,  as  amended. 
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Section  2.  Definitions. — As  used  in  tliis  Act. 

(a)  The  term  "large  firm"  shall  mean  a  firm  engaged  in  commerce  which, 
giving  effect  to  any  acquisition  or  other  transaction  referred  to  in  section  1  of 
this  Act  and  all  acquisitions  or  other  such  transactions  completed  at  or  prior 
to  the  effective  date  of  such  acquisition  or  other  transaction, 

(i)  had  or  would  have  had  sales  which  exceeded  $500  million  during  the  most 
recent  base  year,  or 

(ii)  had  or  would  have  had  assets  which  exceeded  $250  million  at  the  end  of 
the  most  recent  base  year. 

(b)  The  term  "loading  firm"  shall  mean  a  firm  engaged  in  any  market  in 
which  its  market  share  was  more  than  10%  during  at  least  two  base  years, 
and  in  which  the  aggregate  market  share  of  any  four  or  fewer  firms  during 
the  same  two  base  years  was  more  than  50%,  provided  that  the  term  "leading 
firm"  shall  not  include  a  firm  whose  market  share  during  the  same  two  base 
years  was  not  among  the  four  largest  in  such  market. 

(c)  The  term  "firm"  shall  include  corporations  and  associations  existing  under 
or  authorized  by  the  laws  of  the  United  States,  any  of  the  Territories,  any  State, 
or  any  foreign  country,  and  shall  include  any  firm  controlling,  controlled  by,  or 
under  common  control  with  a  firm. 

(d)  The  term  "market"  shall  mean  a  relevant  economic  market,  appropri- 
ately defined  with  reference  to  geographical  area  (which  may  be  the  United 
States  or  another  geographic  area)  and  product  or  service,  including  sales 
within  such  market  by  firms  located  outside  the  geographic  area,  provided  that 
aggregate  sales  in  the  market  amounted  to  more  than  $100  million  during  each 
of  at  least  two  base  years. 

(e)  The  term  "market  share"  shall  mean  the  proportion  of  a  firm's  sales  in 
a  relevant  market  to  all  sales  in  such  market. 

(f)  The  term  "sales"  shall  mean  annual  gross  sales,  gross  income,  gross  re- 
ceipts, or,  if  no  such  amount  is  applicable,  the  corresponding  amount,  whichever 
is  largest,  as  set  forth  in  reports  filed  by  a  firm  with  the  Securities  and  Exchange 
Commission  pursuant  to  section  13  or  section  15(d)  of  the  Securities  Exchange 
Act  of  19S4,  or  the  largest  such  amount  which  would  have  been  reported  if  section 
13  or  section  15(d)  of  the  Securities  Exchange  Act  were  applicable  to  require 
reporting  by  such  firm  for  a  base  year  of  its  gross  sales,  gross  income,  gross 
receipts,  or  a  corresponding  amount  in  a  market,  and  sales  in  a  market  shall  in- 
clude amounts  which  would  have  been  so  reported  but  for  the  fact  that  goods 
or  services  were  "both  produced  and  consumed  by  the  same  firm. 

(g)  The  term  "assets"  shall  mean  assets  or  a  corresponding  amount  as  set 
forth  in  reports  filed  by  a  firm  with  the  Securities  and  Exchange  Commission 
pursuant  to  section  13  or  section  15(d)  of  the  Securities  Exchange  Act  of  1934, 
or  assets  or  a  corresponding  amount  which  would  have  been  reportetl  if  section 
13  or  section  15(d)  of  the  Securities  Exchange  Act  were  applicable  to  require 
reporting  by  such  firm. 

(h)  The  term  "base  year"  shall  mean  one  of  the  three  calendar  years,  the  most 
recent  of  which  ended  more  than  six  months  and  not  more  than  eighteen  months 
prior  to  the  date  of  an  acquisition  or  other  transaction  referred  to  in  section  1 
of  this  Act. 

(i)  The  term  "commerce"  shall  mean  trade  or  commerce  among  the  several 
States  and  Avith  foreign  nations,  or  between  the  District  of  Columbia  or  any 
Territory  of  the  United  States  and  any  State,  Territory,  or  foreign  nation,  or 
between  any  insular  possessions  or  other  places  under  the  jurisdiction  of  the 
United  States,  or  between  any  such  possession  or  place  and  any  State  or  Terri- 
tory of  the  United  States  or  the  District  of  Columbia  or  any  foreign  nation,  or 
within  the  District  of  Columbia  or  any  Territory  or  any  insular  possession  or 
other  place  under  the  jurisdiction  of  the  United  States. 

Section  3.  Injunctive  Relief  in  Private  Actions. 

Any  person  or  firm  shall  he  entitled  to  sue  for  and  have  injunctive  relief,  in 
any  court  of  the  United  States  having  jurisdiction  over  the  parties,  against  threat- 
ened loss  or  damage  by  a  threatened  violation  of  section  1  of  this  Act,  when  and 
under  the  same  conditions  and  principles  as  injunctive  relief  against  threatened 
conduct  that  will  cau.se  lo.ss  or  damage  is  granted  by  courts  of  equity,  inider  the 
rules  governing  .such  proceedings ;  and  upon  the  execution  of  proper  bond  against 
damages  for  an  injunction  improvidently  granted  and  a  showing  that  the  danger 
of  irreparable  loss  or  damage  is  immediate,  a  preliminary  injunction  may  issue. 

Section  4-  Enforcement. 

Authority  to  enforce  compliance  with  section  1  of  this  Act  is  vested  in  the 
Attorney  General. 
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COMMENTS    TO    ACCOMPANY    MERGER    ACT 

Section  1.  Prohibited  Acquisitions. 

(a)  The  first  prohibition  applies  to  acquisitions  by  large  finus,  as  defined  in 
section  2(a),  of  leading  firms,  as  defined  in  section  2(b).  An  acquisition  by  a 
large  fimi  of  any  equity  security  in  a  leading  firm  is  prohibited  unless  it  comes 
within  the  investment  exception  in  section  1(c).  Equity  securities  include,  for 
example,  common  stock  and  convertible  securities.  An  acquisition  by  a  large  firm 
of  assets  of  a  leading  firm  is  proliibited  only  if  it  involves  all  or  substantially 
all  the  assets  used  by  the  leading  firm  in  any  market  in  which  it  is  a  leading 
firm.  An  acquisition  of  a  lesser  amount  of  assets  used  by  a  leading  firm  in  such 
a  market  would  reduce  the  leading  firm's  market  share.  Since  the  purpose  of  the 
Act  is  to  prevent  increases  in  concentration  or  to  reduce  concentration  in  the 
markets  in  which  leading  firms  operate,  such  acquisitions  are  not  prohibited. 

(b)  The  second  prohibition  applies  to  acquisitions  by  leading  firms  of  large 
firms.  The  asset  acquisition  prohibition  differs  from  the  corresponding  language 
in  fe-ubsection  (a)  to  reflect  the  fact  that  acquisition  of  assets  by  a  leading  firm 
will  not  reduce  its  market  share.  However,  the  Act  does  not  prohibit  a  leading  firm 
from  acquiring  a  part  of  the  assets  of  a  large  firm  not  suflBcient  to  constitute  a 
large  firm.  This  kind  of  acquisition  would  be  substantially  equivalent,  in  eco- 
nomic terms,  to  a  merger  of  a  leading  firm  with  a  subsidiary,  not  itself  a  large 
firm,  spun  off  from  a  large  firm.  Such  a  merger  does  not  fall  within  the  purpose.s 
of  the  Act. 

The  Act  supplements  and  does  not  replace  section  7  of  the  Clayton  Act  and 
sections  1  and  2  of  the  Sherman  Act  as  applied  to  mergers.  Although  the  Act  is 
intended  to  apply  primarily  to  conglomerate  mergers,  as  distinguished  from  hori- 
zontal or  vertical  mergers,  it  is  not  limited  to  conglomerate  mergers.  The  Act 
would  add  very  little  to  existing  law  governing  horizontal  mergers,  since  section 
7  has  been  interpreted  to  prohibit  any  horizontal  mergers  which  would  signifi- 
cantly increase  the  market  share  of  a  firm  which  already  has  a  significant  market 
share.  The  rules  governing  vertical  acquisitions  under  section  7  are  not  clearly 
defined. 

Their  import  is  probably  that  a  merger  is  unlawful  if  one  firm  involved  in  the 
acquisition  has  a  significant  market  share  in  a  relatively  concentrated  market 
and  the  acquisition  together  with  other  vertical  integration  in  the  same  industry, 
would  result  in  substantial  foreclosure  of  competing  firms  from  a  market  supply- 
ing or  purchasing  from  the  concentrated  industry.  In  many  cases,  vertical  acquisi- 
tions which  might  be  attacked  under  section  7  would  in  any  case  be  unlawful 
under  section  1(a)  or  1(b)  of  this  Act,  so  that  the  need  for  particularly  con- 
trived applications  of  vertical  acquisition  doctrines  would  be  minimized.  As 
noted  in  the  Report,  the  Act  may  in  some  cases  preesnt  vertical  acquisitions  which 
are  not  unlawful  under  section  7.  See  page  III-ll. 

The  Act  would  apply  primarily  to  conglomerate  mergers.  Under  existing  law, 
a  conglomerate  merger  may  be  attacked  if  the  effect  may  be  substantially  to 
lessen  competition.  As  more  fully  discussed  in  the  text  of  the  Report,  such  attacks 
have  been  predicated  primarily  on  the  likelihood  of  reciprocal  dealing  and  on  the 
loss  of  potential  competition.  While  the  members  of  the  Task  Force  differ  in  their 
appraisal  of  these  doctrines,  they  agree  that,  in  their  more  extended  applications, 
they  introduce  many  elements  of  uncertainty  and  unpredictability  into  the  law. 
The  result  is  that  many  lawful  mergers  with  potentially  beneficial  effects  on  com- 
petition may  be  discouraged,  and  that  many  unlawful  mergers  with  adverse 
effects  on  competition  may  be  consummated  without  attack  because  the  lack  of 
clear  and  precise  standards  places  an  excessive  strain  on  enforcement  resources 
and  discourages  volimtary  compliance.  It  is  believed  that  the  clear  prohibitions  of 
sections  1(a)  'and  1(b)  would  cover  most  cases  which  are  the  .subject  of  legitimate 
attack  under  section  7  of  the,  Clayton  Act  and  sections  1  and  2  of  the  Sherman 
Act,  and  that  most  acquisitions  not  subject  to  attack  under  the  proposed  Act 
would  have  neutral  or  beneficial  effects  on  comi)etitive  market  structure.  In  those 
cases  where  acquisitions  not  subject  to  the  proposed  Act  have  anticomi)etitive 
effects,  they  will  still  be  subject  to  attack  under  Section  7  of  the  Clayton  Act. 

(c)  This  provision  carriers  forward  the  substances  of  a  provision,  now  in  sec- 
tion 7  of  the  Clayton  Act,  which  permits  acquisitions  of  securities  for  the  purpose 
of  investment  as  distinguished  from  control.  Since  the  Act  does  not  require  any 
showing  of  effect  on  competition,  the  section  7  referejaces  to  competition  have  been 
omitted.  The  term  "equity  .security"  has  been  substituted  for  "stock"  in  section 
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7  to  conform  to  the  usage  of  sections  1(a)  and  1(b).  The  term  "equity  security" 
is  a  familiar  one,  and  is  used  in  seiction  16(a)  of  the  Securities  Exchange  Act 
of  1934.  Some  consideration  was  given  to  imiwsing  a  percentage  limit  on  equity 
securities  acquired  for  investment :  since  the  hinguage  of  section  7  has  not  given 
rise  to  any  diflBculty,  it  was  felt  undesirable  to  have  substantially  different  stand- 
ards under  the  two  statutes. 

(d)  Regulatory  approval  of  a  merger  results  in  immunity  under  the  Act  to  the 
same  extent  as  under  section  7  of  the  Clayton  Act.  Although  the  standards  for 
and  effect  of  regulatory  approval  under  some  statutes  may  be  subject  to  criticism, 
there  is  no  reason  why  the  effect  of  approval  should  differ  under  the  Merger  Act 
and  under  section  7  of  the  Clayton  Act. 

Section  2.  Definitions. 

(a)  A  "large  Finn"  is  a  firm  with  annual  sales  in  excess  of  $500  million  or 
assets  in  excess  of  $250  million,  in  either  case  on  a  pro  forma  basis  giving  effect 
to  acquisitions.  In  1967,  acquiring  companies  with  assets  of  $2.50  mllion  or  more 
accounted  for  59%  of  the  a.ssets  of  acquired  manufacturing  and  mining  com- 
panies with  assets  of  $10  million  or  more.  As  the  economy  grows  and  the  size 
of  firms  increases  it  is  anticipated  that  more  and  more  firms  will  meet  the  defini- 
tion of  "large  firm."  In  some  cases,  one  or  both  firms  in  an  acquisition  may  qualify 
both  as  a  leading  firm  and  a  large  firm. 

(b)  A  "leading  firm"  is  a  firm  with  a  10%  market  share  in  a  market  in  which 
the  four  largest  firms  have  a  50%  market  share,  but  it  does  not  include  any 
firm  which  is  not  among  the  four  firms  with  the  largest  market  shares  in  such 
a  market.  As  more  fully  described  in  the  text  of  the  Report,  the  Act  is  intended 
to  apply  to  acquisitions  by  large  firms  of  firms  with  significant  market  shares  in 
relatively  concentrated  industries.  Since  the  Act  prevents  future  acquisitions, 
unlike  the  Concentration  Act,  which  undoes  existing  concentration,  a  four-firm 
concentration  ratio  was  picked  which  was  at  the  lower  end  of  the  six>ctrum  in 
which  concentration  leads  to  market  performance  departing  from  the  competitive 
norm.  It  is  not  believed  that  the  Act  would  have  any  significant  adverse  impact 
on  investment  opportunities,  since  it  would  permit  a  wide  variety  of  forms  of 
investment,  including  entry  by  internal  expansion  and  entry  by  acquisition  of  a 
relatively  .small  firm,  followed  by  internal  expansion. 

(c)  The  definition  of  "firm"  is  similar  to  the  definition  of  "person"  in  the  Clay- 
ton Act.  Unlike  the  Clayton  Act  term,  it  does  not  include  individuals.  It  includes 
any  i^erson  controlling,  controlled  by,  or  under  common  control  with  a  firm.  Thus, 
in  determining  whether  a  firm  is  a  large  firm  or  a  leading  firm,  the  a.ssets  or  sales 
of  its  subsidiaries  would  be  considered. 

(d)  The  term  "market"  has  been  substituted  for  the  Clayton  Act  term  "line 
of  commerce"  in  order  to  permit  the  court  to  make  sound  determinations  free  of 
the  distortions  which  have  arisen  in  some  Clayton  Act  cases.  In  order  to  exclude 
extremely  narrow  market  definitions  the  Act  is  limited  to  markets  with  annual 
sales  of  at  least  $1(X)  million.  As  the  economy  grows,  the  minimum  size  limit  will 
l>e.come  of  less  and  less  importance. 

(e)  A  firm's  "market  share"  is  defined  as  its  proportion  of  sales  in  a  market. 
The  test  is  based  on  shipments  rather  than  the  more  accurate  but  less  readily 
available  measure  of  the  value  added.  However,  the  definition  of  sales  in  the 
next  subsection  is  designed  to  avoid  serious  distortions  from  use  of  this  measure. 

(f )  "Sales"  are  defined  by  reference  to  amounts  which  would  be  reported  pur- 
suant to  the  Securities  Exchange  Act  of  1934.  Some  elaboration  is  necessary 
since  the  Securities  Exchange  Act  does  not,  and  even  with  additional  divisional 
reporting  requirements  would  not,  require  reporting  of  sales  in  every  conceivable 
market.  Language  is  added  at  the  end  to  indicate  that,  for  purposes  of  determin- 
ing sales  in  a  particular  market,  the  definition  of  sales  is  not  limited  to  goods  or 
services  sold  outside  an  enterprise.  Tlius,  differences  in  the  degree  of  vertical 
integration  would  not  affect  market  shares. 

(g)  Like  sales,  "assets"  are  defined  by  reference  to  the  Securities  and  Exchange 
Act  of  1934. 

(h)  There  are  three  "base  years."  The  most  recent  base  year  will  have  ended 
at  least  six  months  prior  to  the  date  of  an  acquisition.  This  takes  account  of  nec- 
essary delays  in  gathering  and  rejwrtiiig  figui'es. 

(i)  "Commerce"  is  defined  substantially  in  the  same  terms  as  in  the  Clayton 
Act,  and  is  designed  to  exhaust  congressional  power  under  the  C<)mmerce  Clause. 

Section  3.  Injunctive  Relief  in  Private  Actions. 

This  provision  is  modeletl  on  .section  16  of  the  Clayton  Act,  but  private  parties 
may  seek  relief  only  prior  to  and  not  after  completion  of  an  acquisition.  The  Act 
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is  not  one  of  the  "antitrust  laws"  for  whicli  treble  damage  relief  is  available  under 
the  Clayton  Act. 

Section  Jf.  Enforcement. 

The  Attorney  General  is  authorized  to  enforce  the  Act.  Title  28  of  the  United 
States  Code  should  also  be  amended  to  cover  venue,  jurisdiction,  and  other  de- 
tails of  procedure. 

APPENDIX  C.  REVISION  OF  SEX!TIONS  2(a),    (b)   AND   (f)   OF  THE  ROBINSON-PATMAN  ACT 

The  attached  revision  of  section  2(a),  (b)  and  (f)  of  the  Robinson-Patman 
Act  is  based  on  the  following  premises  : 

(1)  There  are  many  reasons  for  price  discrimination  and  most  of  them  axe 
related  to  the  improved  functioning  of  the  competitive  system. 

(2)  It  is  ix)ssible  for  price  discrimination  to  adversely  affect  competition,  but 
such  instances  are  exceptional. 

(3)  A  statute  designed  to  restrict  price  discrimination  must  therefore  be  nar- 
rowly drawn,  so  that  the  important  benefits  of  price  discrimination  will  not  be 
lost  in  an  excessive  effort  to  curb  limited  instances  of  harm. 

(4)  Revision  of  the  Robinson-Patman  Act  is  preferable  to  its  repeal,  since 
repeal  would  not  preclude  the  wholesale  transfer  of  Robinson-Patman  doctrine 
to  sections  1  and  2  of  the  Sherman  Act  and  section  5  of  the  Federal  Trade  Com- 
mission Act 

The  proposed  revision  is  divided  into  a  number  of  subsections  which  are  dis- 
cussed seriatim. 

Subsection  (a)  defines  the  jurisdictional  scope  of  the  law  and,  among  other 
things,  expands  the  scope  of  the  statute  to  reach  "the  sale,  lease,  transfer  or  pro- 
vision of  any  commodity  or  service,"  provided  the  latter  are  of  "like  grade  and 
quality." 

Subsection  (b)  defines  the  circumstances  in  which  a  discrimination  may  be 
found  to  have  an  adverse  effect  upon  competition  in  the  "primary"  or  "secondary" 
line,  narrowing  the  scope  of  liability  appreciably. 

Subsection  (e)  carries  forward  the  "meeting  competition"  defense  of  the  pres- 
ent Act  with  a  special  provision  to  govern  the  situation  where  the  price  being 
met  is  an  unlawful  price. 

Subsection  (d)  covers  the  "cost  justification"  defense  of  the  present  Act  with 
.some  modifications.  Among  other  things,  the  defense  is  liberalized  by  making 
allowance  for  approximations,  estimates  and  reasonable  classifications. 

Subsection  (e)  includes  the  "changing  conditions"  defense  of  the  present  Act 
and  makes  explicit  the  present  implied  defense  of  "availability" — i.e.,  a  person 
cannot  complain  on  discrimination  if  the  lower  price  was  equally  available  to 
him  on  reasonable  terms. 

Subsection  (f)  continues  the  Act's  exemption  for  refusals  to  deal  (with  one 
minor  qualification). 

Subsection  (g)  carries  forward,  in  substantially  the  same  terms,  the  existing 
provision  for  buyer  liability. 

Subsection  (h)  deprives  the  Federal  Trade  Commission  of  authority  to  chal- 
lenge discriminatory  practices  under  section  5  of  the  Federal  Trade  Commission 
Act. 

Subsection    (i)   imposes  a  time  limitation  on  antidiscrimination  orders. 

,(a)  That  it  shall  be  unlawful  for  any  person  in  the  course  of  commerce  to 
discriminate,  either  directly  or  indirectly,  in  the  exaction  of  consideration  for 
the  sale,  lease,  transfer  or  provision  of  any  commodity  or  service  where  (i)  the 
two  or  more  transactions  involved  in  the  discrimination  involve  commodities  or 
services  of  like  grade  and  quality,  (ii)  such  commodities  or  services  are  sold, 
leased,  transferred  or  provided  for  use,  consumption,  or  resale  within  the  United 
States  or  any  place  under  the  jurisdiction  of  the  United  States,  and  (iii)  the 
effect  of  the  discrimination  may  be  substantially  to  lessen  competition  or  tend  to 
create  a  monopoly  in  any  line  of  commerce. 

Comment:  Subsection  (a)  is  the  "jurisdictional"  portion  of  the  proposed  re- 
vision. It  removes  a  number  of  irrational  limitations  ui>on  the  scope  of  the  present 
anti-discrimination  Jaw. 

The  Robinson-Patman  Act  is  presently  limited  to  sales  of  commodities.  The 
revision  covers  the  leasing  or  other  transfer  of  commodities,  as  well  as  the  pro- 
vision of  services. 

The  Robinson-Patman  Act  requires  that  the  person  granting  the  discrimination 
be  "engaged  in  commerce"  ;   that  the  discrimination  occur  "in  the  course  of 
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such  commerce" ;  and  that  "either  or  any  of  the  purchases  involved  in  such  dis- 
crimination [be]  in  commerce."  Obviously,  if  the  last  requirement  is  met,  the 
first  two  also  would  be  satisfied,  so  the  section  as  it  stands  contains  redundant 
requirements.  In  the  proposed  revi-sion,  the  second  requirement  is  retained  and 
the  other  two  are  omitted.  This  gives  the  section  a  scope  compatible  with  the 
Constitution  and  consistent  with  most  other  provisions  of  the  antitrust  laws. 

The  requirement  of  "like  grade  and  quality"  in  the  pre.sent  Act  is  retained. 
This  limitation  sometimes  produces  irrationa.1  results,  but  it  appears  to  be  ad- 
ministratively necessary,  particularly  if  the  scope  of  the  section  is  extended 
beyond  commodities  to  services.  For  further  discussion  of  the  "like  grade  and 
quality"  restriction,  see  the  comment  under  subsection  2(e)  of  the  proposed 
revision. 

The  proposed  revision  retains  the  "directly  or  indirectly"  language  of  the 
Robinson-Patman  Act  and  substitutes  "exaction  of  consideration"  for  "price." 
This  broad  terminology  is  comixitible  with  the  extension  of  the  scope  of  the 
provision  to  transactions  in  addition  to  sales  of  commodities;  it  also  embraces 
the  transactions  formerly  covered  by  sections  2(e),  2(d)  and  2(e)  of  the  Robin- 
son-Patman Act,  which  are  omitted  in  the  proposed  revision. 

Like  the  present  Act,  the  propo.sed  revision  applies  only  to  discrimination 
among  transactions  in  goods  or  services  to  be  used  within  the  United  States. 
Discriminations  between  domestic  and  international  transactions  are  governed 
by  international  treaties,  such  as  the  General  Agreement  on  Tariffs  and  Trade, 
and  by  the  Anti-Dumping  Act. 

The  final  qualifying  clause,  i>ertaining  to  anticompetitive  effects,  has  been 
modified  in  the  proposed  revision.  The  scope  of  the  modification  is  developed 
more  fully  in  connection  with  subsection  (b)  of  the  proposed  revision. 

(b)  A  discrimination  shall  be  held  to  have  the  effect  described  in  subsection 
(a)  only  where: 

(i)  The  recipient  of  the  benefit  of  the  discrimination  is  in  competition  with 
others  not  granted  the  same  treatment,  the  discrimination  is  substantial  in 
amount,  and  the  discrimination  is  part  of  a  pattern  which  systematically  favors 
larger  competitors  over  their  smaller  rivals  ;  or 

(ii)  The  recipient  of  the  benefit  of  the  discrimination  is  in  competition  with 
others  not  granted  the  same  treatment,  the  discrimination  is  substantial  in 
amount,  and  the  discrimination  imminently  threatens  to  eliminate  from  a  line 
of  commerce  one  or  more  competitors  whose  survival  is  significant  to  the  main- 
tenance of  competition  in  that  line  of  commerce  ;  or 

,(iii)  The  person  granting  the  discrimination  is  in  competition  with  others 
serving  significantly  more  limited  areas  (territories  or  classes  of  customers 
which  are  relevant  lines  of  commerce),  the  discrimination  is  restricted  to  one 
or  more  such  limited  areas  (representing  a  small  part  of  the  total  area  served 
by  the  person  granting  the  discrimination),  the  consideration  exacted  in  such 
limited  areas  is  less  than  the  reasonably  anticipated  long-run  average  cost  of 
serving  those  areas  (including  capital  costs),  and  the  discrimination  imminently 
threatens  to  eliminate  from  such  a  limited  area  one  or  more  comi>etitors  whose 
survival  is  significant  to  maintenanc-e  of  comi>etition  in  that  area. 

Provided,  however,  that  the  survival  of  a  comijetitor  is  not  significant  to  the 
maintenance  of  competition  where,  in  the  line  of  commerce  or  area  affected,  the 
number  of  competitors  remaining,  or  the  ease  with  w^hieh  new  competitors  may 
enter,  indicates  that  effective  comi>etition  will  not  be  suppressed  for  an  appre- 
ciable period  of  time. 

Comment:  The  Robinson-Patman  Act  provides  that  a  discrimination  is  vinlaw- 
ful  where  the  effect  "may  be  substantially  to  lessen  competition  or  tend  to  create 
a  monopoly  in  any  line  of  commerce,  or  to  injure,  destroy,  or  prevent  competition 
with  any  i^erson  who  either  grants  or  knowingly  receives  the  benefit  of  such 
discrimination,  or  with  customers  of  either  of  them."  The  proposed  revision  of 
subsection  (a)  retains  the  first  part  of  tlie  proviso — up  to  and  including  "line 
of  commerce" — and  deletes  the  remainder.  The  deleted  language  had  two  un- 
fortunate consequences : 

First,  it  tended  to  focus  the  attention  of  courts  and  enforcement  agencies  upon 
the  plight  of  individual  competitors  rather  than  the  state  of  competition  in  the 
line  of  commerce  affected.  Efforts  to  preserve  individual  competitors  sometimes 
seriously  restricted  the  forces  of  competition. 

Second,  tlie  deleted  language  applied,  inter  alia,  to  the  preservation  of  compe- 
tition with  "customers"  of  "any  person  who  .  .  .  knowingly  receives  the  benefit 
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of  [the]  discrimination" — ^tlie  so-called  "tertiary  line."  This  basis  of  liability 
suggested  that  a  producer,  granting  a  functional  discount,  might  be  obliged 
to  police  the  resale  prices  of  its  distributors  in  order  to  a.ssure  that  they  did  not 
undercut  the  producer  in  Its  sales  to  competitors  of  the  distributors'  customers. 
The  proposed  revision  eliminates  this  perversion  of  antitrust  policy. 

These  changes  were  achieved  in  subsection  (a)  of  the  proposed  revision.  The 
purpose  of  subsection  (b)  is  to  provide  further  a.ssurance  that  the  anti-discrim- 
ination law  will  not  be  employed  to  protect  individual  competitors  at  the  expense 
of  competition.  It  proceeds  on  the  permise  that  price  flexibility  is  an  important 
aspect  of  competition,  that  discrimination  is  an  important  aspect  of  price  flexi- 
bility, and  that  the  benefits  of  price  flexibility  and  di.scrimination  should  not  be 
needlessly  sacrificed. 

Subsection  (b)  (i)  codifies  the  holding  in  FTV  v.  Morton  l^nlt  Co..  334  T'.S.  37 
(1948).  applicable  to  situations  where  favored  and  disfavored  buyers  compete 
with  one  another — the  so-called  "secondary  line"  eases.  But  that  holding  is 
restricted  to  its  particular  facts — a  systematic  pattern  of  price  discrimination 
favoring  large  buyers  over  small.  Where  such  a  pattern  exists,  the  discrimina- 
tion— if  substantial  in  amount — is  likely  to  have  harmful  effects  at  the  buyer 
level,  in  the  long  run  if  not  the  short.  If  the  discrimination  cannot  be  justified 
under  one  of  the  available  defenses,  it  is  unlikely  that  these  harmful  effects  will 
be  offset  by  any  important  beneficial  consequences.  And  since  the  prohibition 
applies  only  to  systematic  patterns  of  price  discrimination,  tliis  provision  should 
produce  no  serious  inroads  on  day-to-day  price  competition  among  sellers.  There 
are  a  few  Court  of  Api^eals  decisions  which  tend  in  the  direction  proposed.  See 
American  Oil  Co.  v.  FTC.  325  F.2d  101  (7th  Cir.  1963),  cert,  denied,  377  U.S. 
954  (1964)  ;  Foremost  Dairies.  Inc.  v.  FTC.  348  F.2d  674  (5th  Cir.  1965). 

Subsection  (b)  (ii)  covers  other  instances  of  "secondary  line"  injury.  Where 
the  discrimination  represents  an  ad  hoe  response  to  a  particular  competitive 
situation  rather  than  a  systematic  pattern,  a  more  stringent  standard  is  made 
applicable.  In  order  to  fo.ster  and  preserve  flexibility  in  pricing,  such  discrimina- 
tions are  made  unlawful  only  if  ( 1 )  they  imminently  threaten  to  destroy  one  or 
more  competitors,  (2)  the  demise  of  such  competitor (s)  will  significantly  impair 
competition  at  the  buyer  level  by  leaving  less  than  an  adequate  number  of  com- 
petitors at  that  level,  and  (3)  entry  of  new  competitors  at  the  buyer  level  is  not 
relatively  easy.  The  empasis  here  is  on  the  state  of  comjietition  at  the  buyer 
level  rather  than  the  preservation  of  individual  buyers.  This  marks  a  radical 
departure  from  existing  practice,  which  at  times  has  based  "secondary  line" 
violations  upon  nothing  more  than  substantial  price  differentials. 

Subsection  (b)  (iii)  deals  with  instances  of  "primary  line"  injury  in  similarly 
stringent  fashion.  Where  the  claim  is  that  the  discrimination  is  adversely 
affecting  a  competitor  of  the  discriminator,  there  is  the  distinct  possibility  that 
the  competior  is  really  seeking  relief  from  competition.  Accordingly,  it  is  desir- 
able that  the  .scope  of  liability  be  narrowly  circumscribed.  This  is  accomplshed 
by  requiring  that  there  be  a  signficant  disparity  between  the  areas  served  by 
the  discriminator  and  the  smaller  competitors ;  that  the  discrimination  be  limited 
to  a  small  part  of  the  discriminator's  area  of  operation ;  that  the  lower  price 
be  less  than  reasonably  anticipated  long-run  average  costs;  and  that  the  dis- 
crimination threaten  the  imminent  adver.se  effects  upon  competition  described 
in  connection  with  subsection  (b)  (ii).  Among  other  things,  this  revision  would 
clearly  reverse  the  result  in  Vtah  Pie  Co.  v.  Continental  Baking  Co.,  87  S.Ct. 
1326  (1967). 

In  the  ease  of  the  cost  standard,  consideration  was  given  to  suggesting  tliat 
some  variation  of  marginal  costs  be  employed  as  the  measure.  This  approach 
was  rejected,  despite  its  considerable  appeal,  because  of  the  controversy  it  would 
assuredly  arouse  and  the  great  confusion  that  would  attend  its  definition  and 
application.  Instead,  average  costs  (including  capital  costs)  were  employed  in 
conjunction  with  two  qualifications:  (1)  relevant  costs  are  tho.se  reasonably 
to  be  anticipated,  i>ermitting  some  degree  of  experimentation:  and  (2)  relevant 
costs  are  long-run  costs,  so  that  price  reductions  designed  to  build  volume  may 
be  justified  if  the  volume  would  bring  costs  down  to  price.  A  price  which  meets 
this  standard  is  consistent  with  the  goal  of  long-term  eflBciency  and  should  not 
be  held  to  be  unlawful.  Hopefully  the  other  limitations  on  liability  will  obviate 
the  need  to  examine  costs  in  a  great  many  instances. 

No  reference  is  made  to  "predatory  intent,"  and  none  of  the  standards  speci- 
fied calls  for  a  finding  on  the  issue  of  "predatory  intent."  Interpretations  of 
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intent  are  particularly  perilous  in  this  area  and,  as  illustrated  by  the  Utah  Pie 
case,  the  concept  may  be  manipulated  to  support  improper  results. 

(c)  It  shall  be  a  defense  to  a  charge  of  discrimination  that  the  lesser  exaction 
of  consideration  was  made  in  good  faith  to  meet  an  equally  low  exaction  of  a  com- 
petitor. The  defense  shall  be  allowed  even  though  the  equally  low  exaction  of 
the  competitor  is  unlawful,  except  in  a  suit  seeking  prospective  relief  against 
all  or  substantially  all  of  the  competitors  practicing  the  discrimination ;  in  the 
latter  event,  a  discrimination  otherwise  unlawful  may  not  be  justified  as  meeting 
an  equally  low  exaction  of  a  competitor  if  the  latter's  exaction  is  unlawful. 

Comment:  The  "meeting  competition"  defense  is  patterned  after  section  2(b) 
of  the  Robinson-Patman  Act.  The  changes  of  language  in  the  first  sentence  are 
for  the  sole  purpose  of  conforming  this  subsection  to  the  jurisdictional  scope 
of  subsection  (a). 

The  remainder  of  subsection  (c)  is  intended  to  deal  with  the  difficult  problems 
presented  where  a  discrimination  is  sought  to  be  justified  by  reliance  on  a  com- 
petitive offer  which  is,  or  may  be,  unlawful.  The  existing  law  on  this  point  is 
not  wholly  consistent.  There  is  some  suggestion  that  the  competitive  prices  being 
met  must  be  lawful,  FTC  v.  Staley  Mfg.  Co.,  324  U.S.  746  (1M5)  :  or  at  least 
that  the  seller  must  not  have  knowledge  of  their  illegality.  Standard  Oil  Co. 
V.  Brmcn,  238  F  .2d  54  (5th  Cir.  1956).  But  Callaway  Mills  Co.  v.  FTC,  362  F  .2d 
435  (5th  Cir.  1966),  allowed  the  meeting  competition  defense  without  regard 
to  the  apparent  illegality  of  the  competitive  prices  being  met  (evidentaly  be- 
cause the  FTC  had  not  passed  on  the  issue).  None  of  these  solutions  is  entirely 
satisfactory. 

If  sellers  are  permitted  to  meet  unlawful  prices,  without  limitation,  it  may 
be  impossible  to  remedy  an  industry-wide  pattern  of  discrimination. 

The  enforcement  agencies  would  be  compelled  to  identify  the  initiator  of 
the  pattern  and  this  could  well  be  an  impossible  task.  Moreover,  from  the  van- 
tage point  of  obtaining  prospective  relief,  the  identity  of  the  initiator  is  ir- 
relevant. 

On  the  other  hand,  if  a  seller  is  not  permitted  to  meet  unlawful  prices,  he 
is  placed  in  an  unenviable  position.  If  the  illegality  of  the  competitive  price  is 
clear,  the  seller  is  precluded  from  competing  effectively  at  a  time  when  he 
is  exposed  to  the  worst  kind  of  competitive  assault;  and  presumably  the  un- 
lawful competitive  price  will  impair  competition  whether  or  not  it  is  met  by 
the  seller.  If  the  illegality  of  the  competitive  price  is  unclear,  the  seller  must 
make  a  judgment  as  to  its  legality — which  may  be  extremely  difficult  given  the 
information  available  to  the  discrimination.  Nor  does  it  suffice  to  say  that 
all  doubts  will  be  resolved  in  favor  of  the  seller.  For  that  merely  raises  the 
other  horn  of  the  dilemma,  and  poses  a  major  obstacle  to  remedying  wide-spread 
patterns  of  discrimination. 

The  proposed  solution  is  to  distinguish  in  terms  of  the  relief  sought.  Where 
the  only  issue  is  prospective  relief,  all  doubts  will  be  resolved  in  favor  of  the 
prompt  termination  of  the  discriminatory  pattern.  By  contrast,  where  dam- 
ages are  sought,  the  plaintiff  will  be  obliged  to  track  down  the  culprit  whose 
initial  unlawful  discrimination  is  the  ultimate  cause  of  the  plaintiff's  difficulties. 

The  proposed  revision  also  requires  that  the  enforcement  agency  proceed 
against  all  or  substantially  all  of  the  competitors  practicing  the  discrimination 
if  it  wishes  to  avoid  the  "meeting  competition"  defense. 

The  proposed  revision  does  not  attempt  to  deal  v,'ith  other  aspects  of  the 
"meeting  comi)etition"  defense  in  the  hope  and  exi>ectation  that  the  Courts 
of  Appeals  will  follow  existing  trends  in  removing  encumbrances  attached  to 
the  defense  by  a  hostile  Federal  Trade  Commission.  See,  for  example : 

Sunshine  Biscuits,  Inc.  v.  FTC,  306  F.  2d  48  (7th  Cir.  1962)  (rejecting  FTC 
view  that  defense  was  available  only  for  retaining  old  customers  and  was  not 
applicable  to  obtaining  new  customers). 

Forster  Mfg.  Co.  v.  FTC,  335  F.  2d  47  (1st  Cir.  1964),  cert,  denied,  380  U.S. 
906  (1965)  (rejecting  FTC  position  that  seller  must  have  "proof  positive  .  .  . 
of  the  amount  of  the  competitive  offers  and  the  names  of  the  bidders  who 
made  them"). 

CalloAimy  Mills  Co.  v.  FTC,  362  F.  2d  435  (5th  Cir.  1966)  (rejecting  FTC  posi- 
tion that  seller  could  not  meet  competitor's  "system"  of  price  discrimination ; 
several  other  limiting  qualifications  also  were  invalidated). 

(d)  It  shall  be  a  defense  to  a  charsre  of  discrimination  that  the  lesser  exaction 
of  consideration  makes  an  appropriate  allowance  for  differences  in  the  cost  of 
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manufacture,  distribution,  sale,  or  delivery  resulting  from  the  differing  methods 
or  quantities  involved  in  the  transactions  in  question.  An  allowance  is  appro- 
priate where  the  difference  in  consideration  does  not  substantially  exceed  the 
difference  in  cost ;  where  the  difference  in  consideration  does  not  exceed  a  rea- 
sonable estimate  of  the  difference  in  cost ;  or  where  the  difference  in  consid- 
eration is  the  result  of  a  reasonable  system  of  classifying  transactions  which  is 
based  on  characteristics  affecting  cost  of  manufacture,  distribution,  sale  or 
delivery,  under  which  differences  in  consideration  between  classes  approximate 
differences  in  cost.  If  a  system  of  classification  is  held  to  be  unlawful,  the 
court  or  agency  so  ruling  should  indicate  either  (i)  that  the  seller's  customers 
are  so  similar  in  pertinent  characteristics  that  no  system  of  classification  would 
be  valid,  or  (ii)  that  a  system  of  classification  described  by  the  court  or  agency 
may  properly  be  employed  in  lieu  of  the  one  held  to  be  unlawful. 

Comment:  The  proposed  revision  makes  a  number  of  changes  in  the  cost  justi- 
fication defense. 

First,  it  includes  differences  in  the  cost  of  distribution  among  those  which  may 
justify  a  difference  in  the  consideration  exacted. 

Second,  it  eliminates  the  power  of  the  Federal  Trade  Commission  to  impose 
quantity  limits  upon  price  differentials  justified  by  cost. 

Third,  it  permits  differences  in  consideration  which  make  "appropriate"  allow- 
ances for  differences  in  cost.  Appropriate  allowances  include  those  which  (1) 
approximate  the  difference  in  consideration  exacted;  (2)  are  based  on  reason- 
able estimates;  or  (3)  are  based  on  a  reasonable  system  of  classification. 

It  is  important  that  discriminations  which  reflect  differences  in  cost  be  per- 
mitted. But  if  excessive  exactitude  is  required  in  the  proof  of  cost  differences, 
sellers  will  be  reluctant  to  charge  different  prices  even  though  they  reasonably 
believe  that  such  price  differences  are  justified  by  differences  in  cost.  Moreover, 
it  is  vital  that  price  differences  be  permitted  as  between  different  classes  of 
transactions,  for  this  is  often  the  only  practical  means  by  which  differences  in 
costs  may  be  translated  into  differences  in  prices.  When  a  court  or  agency  invali- 
dates price  differences  based  on  classifications,  it  should  be  prepared  to  say 
either:  (a)  that  all  of  the  seller's  customers  are  so  similar  to  one  another  that 
no  system  of  classification  is  permissible;  or  (b)  that  some  defined  system  of 
classification  may  be  used  in  place  of  the  one  held  to  be  defective.  See  FTC  v. 
Standard  Motor  Products,  Inc.,  371  F.  2d  613  (2d  Cir.  1967)  ;  of.  United  States 
v.  Borden  Co.,  370  U.S.  460  (1962). 

(e)  It  shall  be  a  defense  to  a  charge  of  discrimination  that  the  lesser  exaction 
of  consideration  was  in  resjwnse  to  changing  conditions  affecting  the  market  for 
or  the  marketability  of  the  commodities  or  services  involved,  such  as  but  not 
limited  to  actual  or  imminent  deterioration  of  perishable  goods,  obsolescence  of 
seasonal  goods,  distress  sales  under  court  process,  or  sales  in  good  faith  in 
discontinuance  of  business  in  the  goods  concerned.  A  charge  of  discrimination 
also  may  be  rebutted  by  proof  that  the  lesser  exaction  of  consideration  was 
available,  on  reasonably  practicable  conditions,  to  the  person  or  persons  alleg- 
edly discriminated  against. 

Comment:  The  first  sentence  of  subsection  (e)  carries  forward  the  "changing 
conditions"  defense  from  section  2(a)  of  the  Robinson-Pa tman  Act. 

The  second  sentence  of  this  subsection  makes  explicit  a  defense  which  is 
probably  implicit  in  the  present  Act.  See  Tri-Valley  Packing  Ass'n.  v.  FTC,  329 
F.  2d  6^,  703-704  (9th  Cir.  1964).  If  an  alleged  discrimination  is  available  to 
both  favored  and  disfavored  buyers  on  reasonable  grounds,  and  the  latter  choose 
not  to  take  steps  to  obtain  the  benefit  of  the  discrimination,  the  seller  should 
not  l>e  held  responsible.  Thus,  discounts  for  prompt  payment  are  widely  granted 
and  have  not  been  challenged  as  unlawful  discriminations. 

The  defense  of  availability  is  important  in  another  context.  The  jurisdictional 
scope  of  the  proposed  revision  is  limited  to  commodities  or  services  of  "like 
grade  and  quality".  This  is  a  vague  concept  and  susceptible  to  broad  or  narrow 
interpretation  by  the  courts  and  enforcement  agencies.  When  in  doubt,  the 
seller  can  i)rotect  himself  against  an  overly  broad  interpretation  by  offering 
the  allegedly  distinctive  items  to  all  customers  on  comparable  terms.  Under  the 
proposed  revision,  such  an  offer  would  protect  the  seller  against  any  charge 
based  on  "secondary  line"  injury  and  might  prove  to  be  of  value  in  a  "primary 
line"  ca.se  as  well.  See  Borden  Co.  v.  FTC,  381  F.  2d  175  (5th  Cir.  1967),  on 
remand  from  383  U.S.  637   (1966). 

(f )  Nothing  herein  contained  shall  prevent  any  person  from  refusing  to  deal 
with  any  other  person.  Provided,  however,  that  the  offer  to  deal  on  discriminatory 
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terms  shall  be  treated  as  a  completed  transaction  for  the  puriK>se  of  according 
relief  under  this  section. 

Comment :  The  first  sentence  of  proposed  subsection  (f)  is  derived  from  sec- 
tion 2(b)  of  the  Robinson-Patman  Act:  "nothing  herein  contained  shall  prevent 
persons  engaged  in  selling  goods,  wares,  or  merchandise  in  commerce  from 
selecting  their  own  customers  in  bona  fide  transactions  and  not  in  restraint  of 
trade."  The  language  is  substantially  modified  to  take  accout  of  the  broadened 
jurisdictional  scope  of  subsection  (a).  The  reference  to  "restraint  of  trade"  is 
omitted,  since  the  Sherman  Act  provides  a  more  appropriate  fram^e  of  reference 
for  such  conduct. 

The  second  sentence,  which  is  a  proviso  to  the  first,  is  intended  to  remedy  a 
possible  jurisdictional  defect  in  the  present  Act.  Some  courts  have  held  that  two 
completed  transactions  are  required  to  constitute  a  violation,  and  it  is  possible 
that  a  buyer  quoted  a  discriminatory  high  price  may  have  to  complete  the  trans- 
action in  order  to  have  a  right  to  relief.  This  requirement  has  no  merit  and  is 
here  expressly  negatived.  The  seller's  right  to  refuse  to  deal  is  maintained,  since 
the  proviso  comes  into  play  only  when  where  the  seller  chooses  to  quote  terms  to 
a  prospective  customer. 

(g)  That  it  shall  be  unlawful  for  any  person  knowingly  to  induce  or  receive 
a  discrimination  which  is  prohibited  by  this  section. 

Comment:  Subsection  (g)  of  the  proposed  revision  is  based  on  section  2(f) 
of  the  Robinson-Patman  Act.  The  language  pertaining  to  commerce  has  been 
omitted  as  unnecessary.  The  discrimination  induced  or  received  must  be  "pro- 
hibited by  this  section",  which  means  that  the  jurisdictional  requirements  of 
subsection  (a),  including  the  commerce  requirement,  must  be  met.  This  should 
suffice. 

The  "knowingly"  requirement  has  been  retained  with  the  view  that  the  buyer, 
in  order  to  be  charged  with  a  violation,  should  have  actual  or  constructive  knowl- 
edge that  he  is  the  recipient  of  an  illegal  discrimination.  See  Automatic  Canteen 
Co.  V.  FT(7,  346U.S.  61  (1953). 

Even  though  the  provision  for  buyer's  liability  has  been  retained  in  substan- 
tially its  present  form,  the  practical  scope  of  the  provision  has  been  narrowed 
considerably.  First,  a  violation  by  the  buyer  depends  upon  a  showing  that  there 
has  been  a  violation  by  the  seller ;  and  various  revisions  in  the  earlier  subsections 
make  it  less  likely  that  sellers  will  violate  the  section.  Second,  and  more  im- 
portantly, the  revisions  relative  to  seller  liability  make  it  more  difficult  to  predict 
when  a  seller  will  be  found  to  be  in  violation  of  the  section  and  thus  make  it 
less  likely  that  the  buyer  will  have  actual  or  constructive  knowledge  of  those 
seller  violations  that  actually  occur.  In  effect,  the  buyer  is  liable  only  when  he 
becomes  a  knowing  accomplice  to  a  clear  violation  by  the  seller. 

Whether  this  constriction  of  buyer  liability  is  desirable  or  not  depends  upon 
the  view  one  takes  of  hard  bargaining  between  seller  and  buyer.  The  proposed 
revision  is  based  on  the  premi.se  that  such  bargaining  is  generally  desirable,  and 
that  the  undesirable  instances,  where  a  buyer's  bargaining  power  is  pushed  to 
extreme  lengths,  are  the  exceptions.  The  limited  scope  of  buyer  liability  reflects 
this  judgment,  as  well  as  the  fact  that  most  of  the  relevant  information  for  dis- 
tinguishing proper  from  improper  justifications  is  more  accessible  to  the  seller 
than  to  the  buyer. 

(h)  Section  5  of  the  Federal  Trade  Commission  Act  shall  not  be  held  to 
prohibit  any  discrimination  in  the  exaction  of  consideration  for  the  sale,  lease, 
transfer  or  provision  of  commodities  or  services,  or  the  receipt  of  any  such 
discrimination. 

Comment :  At  various  points  in  drafting  the  preceding  provisions,  limitations 
have  been  imposed  on  the  scope  of  liability  under  the  anti-discrimination  law. 
These  limitations  reflected  a  variety  of  factors  and  a  balancing  of  considerations 
pro  and  con.  If,  however,  the  Federal  Trade  Commission  remains  free  of  chal- 
lenge discriminatory  practices  under  section  5  of  the  Federal  Trade  Commis- 
sion Act,  it  can  overturn  any  judgment  against  liability  in  a  particular  case  by 
the  simple  expedient  of  bringing  suit  under  section  5.  See  FTC  v.  Broicn  Shoe  Co., 
384  U.S.  316  (1966).  Proposed  subsection  (h)  eliminates  this  option. 

(i)  Any  order  issued  to  enforce  this  section  shall  remain  in  effect  for  a  limited 
time,  stipulated  at  the  time  of  entry^and  reasonably  related  to  the  nature  of  the 
violation.  In  no  case  shall  an  order  remain  in  effect  more  than  five  years  after  the 
date  of  is.sue. 

Comment :  Cease  and  desist  orders  issued  by  the  FTC,  and  injunctions  issued 
by  the  courts,  apparently  can  remain  in  effect  in  perpetuity,  or  at  least  until  the 
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party  subject  to  their  terms  can  secure  their  modifications.  In  the  case  of  pricing 
practices,  this  is  an  undesirable  state  of  affairs.  Violations  of  either  kind  of 
decree  can  subject  the  seller  to  severe  penalties,  and  the  decrees  therefore  inhibit 
flexibility  in  pricing.  Presumably  such  inhibition  was  warranted  at  the  time 
the  order  was  entered,  but  there  is  no  reason  to  believe  that  the  order  must 
remain  in  effect  forever. 

Proposed  subsection  (i)  provides  for  the  imposition  of  time  limits,  and  sets 
five  years  as  the  maximum  period  of  effectiveness  for  an  antidiscrimination 
order. 

APPENDIX    D.    PROPOSED    PATENT    LEGISLATION 

Section  1.  Filing  of  License  Agreements. 

(a)  Every  person  who  has  granted  a  license  with  respect  to  any  patent  shall, 
within  — — ■  days,  file  with  the  Commissioner  of  Patents  a  copy  of  such  license 
and  the  name  and  address  of  the  person  granting  such  license,  unless  a  license 
substantially  identical  in  all  respects  except  the  name  of  tbe  licen'-ee  has  been 
previously  filed  by  such  person  with  the  Oommissioner  of  Patents.  The  Commis- 
sioner of  Patents  shall  promptly  publish  a  list  of  such  licenses  and  addresses, 
and  shall  make  available  copies  of  such  licenses  (deleting  the  names  of  li- 
censees). 

(b)  If  any  license  required  by  subsection  (a)  to  be  filed  with  respect  to  any 
patent  is  not  timely  filed,  then  (i)  the  owner  of  such  patent  may  not,  prior  to 
filing  such  license,  bring  or  maintain  any  action  for  infringement  of  such  patent ; 
(ii)  the  owner  of  such  patent  may  not  obtain  any  damages  or  injunctive  or  other 
relief  with  respect  to  any  act  of  infringement  of  such  patent  occurring  prior  to 
the  filing  of  such  license;  (iii)  the  owner  of  such  patent  may  not  collect  any 
royalties  or  other  consideration  under  any  license  with  resi)ect  to  such  jjatent 
for  the  use  or  practice  of  .such  patent,  and  any  person  who  has  paid  such  royal- 
ties or  other  consideration  may  maintain  an  action  in  any  court  of  competent 
jurisdiction  for  the  recovery  of  such  royalties  or  considerations  or  their  value, 
together  with  the  costs  of  maintaining  such  action  (indluding  reasonable  counsel 
fees.) 

Section  2.  Failure  to  Enforce  Patents. 

In  any  action  for  infringement  of  a  patent  in  which  the  defendant  establishes 
that  the  owner  of  the  patent  knew  of  activities  of  a  third  person  which  the 
owner  of  the  patent  had  reason  to  believe  constituted  an  infringment  of  such 
patent  in  the  same  field  and  area  of  use  as  the  defendant's  alleged  infringement, 
and  that  the  owner  of  such  ]>atent  has  not  taken  diligent  action  reasonable  in 
light  of  the  commercial  importance  of  the  infringement  and  other  circumstances 
to  enforce  the  patent  against  such  third  person,  no  relief  shall  be  allowed. 

Section  3.  Nondiscriminatory  Grant  of  Licenses. 

(a)  Except  as  provided  in  .subsection  (d)  of  this  section  3,  every  person  who 
has  granted  any  license  with  respect  to  any  patent  shall,  within  30  days  of  the 
receipt  of  a  demand  therefor  from  any  person,  grant  to  such  person  a  license 
with  respect  to  such  patent,  which  license  shall  be  neither  more  restrictive  nor 
less  favorable  in  any  respect  than  any  license  previously  issued  by  such  person 
with  respect  to  such  patent ;  provided,  however,  that  the  obligations  required  to 
be  performed  by  such  i)erson  shall  not  include  or  reflect  (i)  the  grant  to  the 
owner  of  the  patent,  by  a  person  previously  granted  a  license  with  respect  to  such 
patent,  of  a  license  with  respect  to  any  industrial  property  right;  (ii)  any  per- 
formance or  undertaking  to  the  owner  of  the  patent  by  a  person  previously 
granted  a  license  with  respect  to  such  patent  of  any  other  obligation  or  under- 
taking that  is  uniquely  within  the  capability  of  such  person;  (iii)  any  restric- 
tion which  has  the  effect  of  making  the  prior  license  exclusive;  or  (iv)  any 
obligation,  performance,  grant  or  undertaking  in  lieu  of  any  of  the  foregoing; 
provided,  further,  that  nothing  herein  shall  affect  the  validity  of  any  license 
or  group  of  licenses  requiring  any  of  the  foregoing  obligations  to  be  performed. 

(b)  Notwithstanding  any  provision  to  the  contrary  in  any  law  or  agreement, 
the  enforceability  or  invalidity  of  a  license  with  re.?peet  to  any  industrial  prop- 
erty right  or  of  any  obligations  therein  which  the  owner  of  a  patent  could  require 
to  be  performed  by  a  qualified  applicant  shall  not  affect  or  be  affected  by  the 
unenforceability  or  invalidity  of  any  other  such  license. 

(c)  Notwithstanding  any  provision  to  the  contrary  in  any  license  or  agreement 
and  notwithstanding  any  other  provision  of  law,  no  license  or  agreement  shall 
preclude  the  grant  of  subsequent  licenses  required  by  subsection  (b)  of  this 
section  3  to  be  granted. 
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(d)  A  patent  owner  need  not  grant  a  license  pursuant  to  subsection  (a)  of 
this  section  3 

(i)  to  a  person  who,  the  i)atent  owner  establishes  in  an  action  pursuant  to 
section  4,  is  not  a  qualified  applicant  because  he  may  prove  financially  unable, 
or  because  of  business  reputation  may  prove  uhlikely,  to  comply  with  the  terms 
of  the  license  demanded  ;  provided,  however,  that  the  court  may  order  the  license 
to  be  issued  subject  to  such  conditions  as  the  court  may  find  adequate  to  protect 
the  financial  interest  of  the  patent  owner ; 

(ii)  with  respect  to  any  patent  if  the  patent  owner  establishes,  in  a  proceeding 
before  the  Federal  Trade  Commission,  prior  to  the  grant  of  any  license  with  re- 
spect to  such  patent  in  the  field  of  use  and  area  which  is  the  subject  of  such 
license,  that  the  grant  of  an  exclusive  license  or  licenses  in  a  field  or  fields  of 
use  and  an  area  or  areas  is  necessary  in  order  to  obtain  commercial  exploitation 
of  the  patent  and  will  not  tend  substantially  to  lessen  comi)etition. 

Section  4-  Action  to  Obtain  License. 

Any  person  who  has  demanded  a  license  in  accordance  with  the  terms  of  sec- 
tion 3  and  who  has  not  received  such  a  license  within  30  days  after  serving  such 
demand  on  the  patent  owner  may  enforce  the  rights  created  by  this  Act  by  suit 
in  any  court  of  competent  jurisdiction.  Pending  the  outcome  of  such  suit,  the 
patent  owner  may  not  obtain  injunctive  relief  against  such  person  with  respect 
to  any  alleged  infringement  which  would  not  be  an  infringement  if  such  person 
had  received  the  license  demanded. 

Section  5.  Definitions. 

As  used  in  this  Act 

(a)  the  term  "license"  shall  mean  every  license,  assignment  or  agreement  of 
any  kind,  express  or  implied,  including  a  covenant  not  to  sue  or  a  settlement  of 
litigation  or  interference  proceedings,  entered  into  or  extended  after  the  effec- 
tive date  of  this  Act  or  expiring  after  ,  1{> — ,  by  which  a  patentee,  the 

original  owner  by  any  industrial  property  right,  or  anyone  acquiring  a  patent 
or  industrial  property  right  in  a  transaction  of  the  kind  referred  to  in  the  second 
proviso  to  this,  subsection  (a)  directly  or  indirectly  authorizes  or  ijermits  an- 
other to  make,  use,  sell  or  otherwise  practice  such  patent  or  industrial  property 
right  or  any  invention  embodied  therein ;  provided,  hoicever,  that  the  term 
"license"  shall  not  include  an  implied  license  obtained  by  a  person  who  purchases 
or  leases  or  otherwise  acquires  a  patented  product  from,  or  who  manufactures 
a  patented  product  for,  a  patent  owner ;  and  provided,  further,  that  the  term 
"license"  shall  not  include  any  license,  assignment,  or  agreement  pursuant  to 
which  a  patentee,  original  owner  of  an  industrial  property  right  or  any  trans- 
feree from  either  of  them  in  a  transaction  of  the  kind  referred  to  in  this  proviso 
transfers  to  another  the  entirety  of  such  patentee's  or  owner's  right,  title  and 
interest  in  any  patent  or  industrial  property  right,  including  a  transfer  the  con- 
sideration for  which  is  measured  in  whole  or  in  part  by  use  of  the  patent. 

(b)  The  term  "industrial  property  right"  shall  mean  any  right  with  respect 
to  any  invention  and  the  use  thereof  within  the  United  States,  whether  or  not 
such  invention  is  subject  to  a  patent. 

(c)  The  term  "patent"  shall  mean  any  United  States  patent,  whether  issued 
before  or  after  the  effective  date  of  this  Act. 

(d)  The  term  "person"  or  "persons"  shall  include  corporations  and  associa- 
tions existing  under  or  authorized  by  the  laws  of  the  United  States,  any  of  the 
Territories,  any  State,  or  any  foreign  country,  and  shall  include  any  ijerson  con- 
trolling, controlled  by,  or  under  common  control  with  a  person. 

COMMENTS    TO    ACCOMPANY    PBOPOSEa)    PATENT    LEGISLATION 

Section  1.  Filing  of  License  Agreements. 

(a)  This  provision  implements  our  recommendation  that  patent  licenses  be 
filed,  to  expose  possible  antitrust  violations  to  the  light  of  day.  There  is  legisla- 
tive precedent  for  such  a  requirement  in  existing  law,  which  requires  that  inter- 
ference settlements  be  filed.  Information  filed  should  be  adequate  to  permit  anti- 
trust enforcement  authorities  to  determine  whether  additional  information  is 
needed.  If  so,  it  may  be  obtained  pursuant  to  the  Antitrust  Civil  Process  Act. 

If  the  patent  law  is  revised  along  the  lines  of  pending  bills  which  provide  for 
a  pre-grant  infringement  remedy,  references  to  patents  should  be  expanded  in 
section  1  and  elsewhere  in  the  Act  to  include  patent  applications  with  respect  to 
which  a  pre-grant  Infringement  remedy  is  available. 
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This  provision  should  be  enacted  even  if  the  other  sections  of  the  proposed 
patent  legislation  are  not.  In  addition,  it  is  a  necessary  adjunct  to  the  nondis- 
criminatory licensing  requirement  of  section  3. 

(b)  This  subsection  is  designed  to  add  effective  sanctions  to  the  filing  require- 
ment. The  disabilities  are  intended  to  create  sufficient  financial  risk  so  that  patent 
owners  will  file  on  time.  Criminal  penalties  are  probably  inappropriate  in  view 
of  the  somewhat  open  ended  definition  of  "license"  and  the  possibility  of  differ- 
ences in  interpretation  of  the  filing  requirement. 

Section  2.  Failure  to  Enforce  Patents. 

This  provision  is  designed  to  avoid  concealed  discrimination  and  circumven- 
tion of  the  filing  requirement  by  failure  to  enforce  patents  against  others.  It  does 
not  require  that  an  infringement  action  have  been  instituted  against  the  third 
party,  since  it  might  be  reasonable  for  the  owner  of  the  patent  to  settle  without 
litigation.  The  introduction  of  a  standard  of  reasonableness  avoids  requiring  the 
patent  owner  to  vindicate  his  patent  by  bringing  action  against  infringements 
which  are  de  minimis. 

In  general,  action  to  enforce  a  patent  will  be  reasonable  if  the  owner  of  the 
patent  pursues  one  or  more  representative  test  cases  in  good  faith  and  makes 
reasonable  arguments  to  notify  other  known  infringers  and  to  ensure  that  other 
alleged  infringements  will  abide  the  result  of  such  test  cases. 

This  provision  should  be  enacted  even  if  the  other  sections  of  the  proposed 
patent  legislation  are  not  In  addition,  it  is  a  necessary  adjunct  of  the  non-dis- 
criminatory licensing  requirement  of  section  3  and  a  desirable  adjunct  of  the 
filing  requirement  of  section  1. 

Section  S.  Nondiscriminatory  Grant  of  Licenses. 

(a)  The  requirement  of  nondiscriminatory  licensing  is  intended  to  minimize 
the  possibility  that  license  agreements  can  confer  a  share  of  patent  monopoly 
profits  on  licensees.  In  general,  such  an  arrangement  suggiests  that  the  patent  ia 
either  legally  vulnerable  or  not  economically  valuable.  In  such  eases,  patent 
licenses  can  serve  to  neutralize  those  who  are  most  likely  to  launch  a  successful 
attack  on  the  patent,  and  they  may  serve  as  a  pretext  for  cartelization. 

The  applicant  is  entitled  to  a  license  "neither  more  restrictive  nor  less  favorable 
in  any  re.  pect  than  any  license  previously  issued."  This  language  would  entitle 
the  applicant  to  a  license  identical  to  any  license  previously  issued.  It  would  not 
entitle  him  to  pick  a  favorable  royalty  provision  from  one  license,  a  favorable 
field  of  use  provision  from  another  license,  and  so  on. 

Although  a  license  may  still  be  made  in  consideration  of  a  cross-license,  the  first 
proviso  establishes  a  strong  incentive  for  granting  separate  licenses,  each  with  a 
cash  royalty.  If  a  subsequent  licensee  were  required  to  comply  v^dth  provisions  in 
the  original  license  which,  by  their  terms  or  otherwise,  could  be  complied  with 
only  by  the  original  licensee  or  a  small  group  of  licensees,  the  purpose  of  the  Act 
in  promoting  open  licensing  (except  as  provided  in  the  second  exception  in  sub- 
section (d) )  might  be  frustrated.  The  three  phrases  in  this  proviso  are  intended 
to  exclude  this  possibility  and  to  give  the  courts  ample  power  to  deal  with  un- 
foreseeable types  of  provisions  which  have  the  effect  of  making  licenses  exclusive. 

(b)  The  foregoing  provisions  might  induce  patent  owners  who  would  otherwise 
enter  into  cross-license  agreements  to  license  each  other  for  cash  royalties  which 
are  higher  than  they  would  ordinarily  be  but  which  are  intended  to  be  offsetting. 
The  effect  would  be  to  exclude  third  parties  entitled  to  licenses  unless  they  were 
willing  to  pay  inflated  royalties.  This  provision  is  designed  to  increase  the  risks  in 
establishing  high  but  offsetting  royalties.  Since  each  license  agreement  may  be 
enforr»ed  without  regard  to  the  enforceability  of  the  other,  a  patent  owner  will 
hesitate  to  agree  to  royalties  which  are  above  the  fair  value  of  a  patent  but  are 
intended  to  be  offsetting. 

(c)  This  provision  is  necessary  to  avoid  exclusion  of  the  operation  of  the  Act 
by  contract.  It  does  not  prevent  a  patentee  from  excluding  his  own  practice  of 
the  patent. 

(d)  The  first  exception  protects  the  patent  owner  from  financially  and  other- 
wise irresponsible  licensees.  The  second  is  analogous  to  the  judicially  created  ex- 
ception to  section  3  of  the  Clayton  Act  for  exclusive  dealerships  necessary  to  ob- 
tain dealers.  For  the  patentee's  own  protection,  as  well  as  to  avoid  litigation,  the 
question  of  such  necessity  must  be  determined  before  any  license  is  granted  in 
a  particular  field  or  area  of  use.  Such  necessity  would  arise  only  in  cases  where 
exploitation  could  not  be  obtained  through  conveyance  of  the  patentee's  entire 
interest  for  a  consideration  based  on  future  use. 
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Section  4-  Action  to  Obtain  License. 

This  section  suspends  the  patent  owner's  injunctive  remedy  for  infringement 
pending  the  resolution  of  an  action  to  obtain  a  license.  Thus,  prolonged  litigation 
will  not  frustrate  the  purpose  of  the  Act. 

Sections.  Definitions. 

(a)  This  definition  of  "license"  is  designed  to  be  suflBciently  broad  to  reach 
any  agreement  with  respect  to  any  patent  or  industrial  property  right,  other  than 
an  agreement  transferring  the  owner's  entire  interest.  In  that  case,  the  statute 
would  apply  to  any  license  granted  by  the  transferee.  Under  this  definition,  a  sub- 
license of  a  patent  would  not  be  a  patent  license,  because  the  licensee  granting 
sublicenses  would  be  neither  a  patentee  nor  a  transferee  of  the  entire  right,  title 
and  interest  in  a  patent.  Thus,  a  licensee  could  himself  discriminate  among  sub- 
licensees ;  their  appropriate  resjwnse  would  be  to  apply  for  direct  licenses. 

The  definition  is  limited  to  licenses  granted  after  the  effective  date  of  the  Act. 
Therefore,  the  terms  of  licenses  granted  prior  to  the  effective  date  of  the  Act  need 
not  be  made  freely  available  to  all.  If  the  Act  had  been  in  effect,  a  patent  owner 
might  not  have  granted  a  license,  or  might  have  granted  a  license  on  other  terms. 

The  first  proviso  is  designed  to  avoid  interference  with  transactions  which  are 
not  primarily  licensing  arrangements.  The  "including"  phrase  in  the  second 
proviso  is  designed  to  permit  a  patent  owner  to  dispose  of  his  patent  to  another 
in  a  better  position  to  exploit  it.  An  acquisition  falling  within  the  proviso  might, 
however,  be  an  asset  acquisition  within  the  meaning  of  section  7  of  the  Clayton 
Act  or  might  be  in  violation  of  section  1  or  section  2  of  the  Sherman  Act. 

(b)  "Industrial  property  right"  is  a  term  broad  enough  to  encompass  patents, 
but  is  not  limited  to  patents. 

(c)  Patents  are  restricted  to  United  States  patents.  Unlike  the  license  defini- 
tion, which  refers  only  to  licenses  granted  after  the  effective  date  of  the  Act,  the 
patent  definition  is  not  so  restricted.  There  is  no  real  problem  of  retroactivity, 
since  it  is  not  likely  that  knowledge  that  the  Act  would  be  passed  would  have  in- 
fluenced decisions  to  apply  for  or  acquire  a  patent. 

(d)  The  definition  is  similar  to  the  definition  of  "firm"  in  the  other  proposed 
statutes.  Since  the  Act  rests  on  the  patent  power  and  not  on  the  commerce  power, 
it  is  not  limited  to  persons  engaged  in  interstate  and  foreign  commerce. 

APPENDIX   Ei.    ADDITIONAL   LEGISLATION 

I.  Amendment  to  Antitrust  Civil  Process  Act  To  Require  Premerger  Notification 

Section  3  of  the  Antitrust  Civil  Process  Act  is  amended  by  adding  thereto  a  new 
subsection  (g)  which  shall  read  as  follows : 

(g)  The  Attorney  General  may  by  regulation  require  that  any  person  or  per- 
sons acquiring,  or  planning,  proposing  or  agreeing  to  acquire,  any  other  person 
or  i)ersons,  or  any  person  or  persons  being  acquired  by,  or  planning,  proposing 
or  agreeing  to  be  acquired  by,  any  other  person  or  persons,  and  any  oflScer,  di- 
rector or  partner  or  any  siuch  person,  file  with  the  Attorney  General,  at  such 
time  or  times,  not  earlier  than  30  days  prior  to  the  effective  date  of  an  acquisi- 
tion, as  shall  be  specified  in  such  regulation,  such  documentary  material  and 
other  information  as  shall  be  specified  in  such  regulation ;  provided,  however, 
that  such  regulation  shall  not  impose  any  requirement  which,  by  reason  of  sub- 
section (c)  of  this  section  3,  could  not  be  contained  in  a  civil  investigative 
demand. 

Comment:  This  provision  auhorizes  the  Attorney  General  to  adopt  regula- 
tions establishing  advance  reporting  requirements  for  mergers,  and  imposing  re- 
sponsibility for  compliance  on  specified  oflicers  of  firms  involved  in  such  mergers. 

Such  reporting  requirements  will  permit  more  efficient  enforcement  of  the 
merger  prohibitions  in  the  antitrust  laws  and  in  merger  legislation  proposed  in 
the  Report.  In  many  cases,  particularly  under  legislation  proposed  in  the  Report, 
it  should  be  possible  to  resolve  merger  actions  before  consummation  of  mergers, 
rather  than  unscrambling  mergers  after  consummation.  In  order  to  prevent  un- 
duly burdensome  requirements,  the  statute  limits  the  timing  of  required  reports 
to  30  days  in  advance  of  a  merger,  and  it  prevents  the  Attorney  General  from  re- 
quiring any  information  privileged  under  the  Antitrust  Civil  Process  Act. 

The  regulations  would  probably  not  be  as  broad  as  the  statute.  For  example,  the 
formation  of  a  subsidiary  other  than  a  joint  venture  would  generally  not  be  of 
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antitrust  si^ificance.  In  addition,  acquisition  involving  a  small  acquiring  or 
acquired  firm  should  probably  be  excluded,  as  should  most  portfolio  investments 
and  some  kinds  of  partial  asset  acquisitions. 

II.  Crmvinal  Provisions  Relating  to  Prcmerffer  Notification 

Add  the  following  section  to  title  18  of  the  United  States  Code : 

(a)  Any  person,  or  any  officer,  director  or  partner  of  any  person,  who  will- 
fully fails  to  file  any  report  required  to  be  filed  by  such  person  or  officer,  director 
or  partner  pursuant  to  regulation  under  authority  of  section  3(g)  of  the  Anti- 
trust Civil  Process  Act  shall  be  fined  not  more  than  $ ,  or  imprisoned  not 

more  than or  both.  Such  failure  with  respect  to  each  day  of  failure  to  file 

shall  constitute  a  separate  offense. 

(b)  Any  person,  or  any  officer,  director  or  partner  of  any  person,  who  wilfully 
files  or  causes  to  be  filed  any  report  required  to  be  filed  by  such  person  or  officer, 
director  or  partner  pursuant  to  regulation  under  authority  of  section  3(g)  of 
the  Antitrust  Civil  Process  Act,  which  report  is  false  or  incomplete  in  any  sub- 
stantial respect,  shall  be  fined  not  more  than  $ or  imprisoned  not  more 

than ,  or  both.  Such  failure  with  respect  to  each  report  shall  constitute  a 

separate  offense. 

Comment:  This  section  implements  the  premerger  notification  requirement  by 
Imposing  criminal  penalties.  Subsection  (a)  penalizes  failure  to  file,  and  makes 
each  day  of  failure  to  file  a  separate  offense.  Subsection  (b)  penalizes  wilfully 
filing  false  or  incomplete  reports.  Under  both  subsections,  officers,  directors  or 
partners  made  responsible  for  filing  under  the  regulations  would  be  criminally 
liable. 

III.  Amendments  to  Antitrust  Civil  Process  Act  To  Cover  Legislation  Proposed 
by  Task  Force 

Section  2  of  the  Antitrust  Civil  Process  Act  hereby  amended  to  read  as  follows  : 
(a)  The  term  "antitrust  law"  includes  : 

(3)  The  Merger  Act; 

(4)  The  Concentrated  Industries  Act; 

(5)  Any  statute  hereafter  enacted  by  the  Congress  which  prohibits,  or  makes 
available  to  the  United  States  in  any  court  of  the  United  States  any  civil  rem- 
edy with  respect  to  (a)  any  restraint  upon  or  monopolization  of  interstate  or 
foreign  trade  or  commerce,  or  (b)  any  unfair  trade  practice  in  or  affecting  such 
commerce ; 

(d)  The  term  "antitrust  violation"  means  any  act  or  omission  in  violation  of 
any  antitrust  law  or  any  antitrust  order,  or  any  state  of  facts  which  would 
justify  an  investigation  under  section  1(a)  or  a  judgment  under  section  1(c) 
of  the  Concentrated  Industries  Act ; 

Comment:  Paragraphs  (3)  and  (4)  are  added  to  subsection  (a)  and  subsec- 
tion (d)  is  added  to  cover  other  legislation  proposed  in  the  Report.  Paragraph 
(5)  is  identical  to  former  paragraph  (3). 

IV.  Addition  of  Section  ^C  to  the  Clayton  Act 

A  new  section  4C  is  added  to  the  Clayton  Act,  to  read  as  follows: 
Any  action  to  enforce  any  cause  of  action  arising  by  reason  of  violation  of 
section  7  of  an  Act  entitled  "An  Act  To  supplement  existing  laws  against  unlaw- 
ful restraints  and  monopolies,  and  for  other  purposes,"  approved  October  15, 
1914,  as  amended,  or  section  1  of  the  Merger  Act  or  by  reason  of  an  acquisition 
in  violation  of  section  1  or  section  2  of  an  Act  entitled  "An  Act  To  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,"  approved  July  2, 
1890,  as  amended,  shall  be  forever  barred  unless  commenced  within  ten  years 
after  the  latest  of  the  following  dates :  the  date  of  such  acquisition,  the  date  of 
filing  any  report  required  to  toe  filed  with  respect  to  such  acquisition  pursuant 
to  regulation  adopted  under  subsection  (g)  of  section  3  of  the  Antitrust  Civil 
Process  Act  or  the  effective  date  of  this  Act.  Xo  cause  of  action  barred  under  ex- 
isting law  on  the  effective  date  of  this  Act  shall  be  reviewed  by  this  Act. 

Cofiitnent:  This  provision  imposes  a  ten-year  statute  of  limitations  for  pro- 
ceedings under  section  7  of  the  Clayton  Act,  the  proposed  Merger  Act,  or  acqui- 
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sitions  in  violation  of  section  1  or  2  of  the  Sherman  Act.  It  does  not  prevent 
consideration,  in  a  monopolization  action  under  section  2,  of  a  time-liarred  mer- 
ger not  itself  alleged  to  be  unlawful  but  part  of  a  pattern  of  monopolization.  The 
provision  does  not  require  the  Government  to  proceed  prior  to  consummation  of 
a  merger.  It  provides  a  ten-year  grace  period  for  proceedings  against  mergers 
occurring  prior  to  its  effective  date.  The  statutory  period  is  tolled  if  a  required 
premerger  notification  is  late. 

V.  Duration  of  Antitrust  Decrees 

Any  order,  decree,  or  injunction  issued  by  the  Federal  Trade  Commission  or 
any  court,  by  consent  or  otherwi.se,  to  enforce  any  of  the  antitru.st  laws  (as  de- 
fined in  section  1  of  the  act  entitled  "An  Act  To  supplement  existing  laws 
against  unlawful  restraints  and  monopolies,  and  for  other  purposes,"  approved 
October  15,  1914  as  amended)  or  the  Federal  Trade  Commission  Act,  shall  re- 
main in  effect  for  a  limited  time  reasonably  related  to  the  nature  of  the  vio- 
lation or  threatened  violation,  and  in  no  case  shall  an  order,  decree  or  injunc- 
tion remain  in  effect  more  than  ten  years  after  the  date  of  issue  (or,  in  the  case 
of  an  order,  decree  or  injunction  issued  prior  to  the  effective  date  of  this  Act, 
more  than  ten  years  after  the  effective  date  of  this  Act)  ;  provided,  however, 
that  upon  appropriate  motion  made  prior  to  the  expiration  of  such  limited  time 
or  ten-year  period,  the  Federal  Trade  Commission  or  court  which  issued  the 
order,  decree  or  injunction  (including  any  extension  thereof  pursuant  to  this 
proviso)  may  extend  the  same  in  its  original  form  or  as  modified  for  a  further 
period  of  not  more  than  ten  years. 

Comment:  This  provision  is  designed  to  minimize  the  possibility  that  changing 
conditions  will  render  a  decree  obsolete,  either  becau.se  it  is  ineffective  or  be- 
cause it  is  anticompetitive  in  effect.  Since  the  proviso  permits  any  number  of 
ten-year  extensions,  the  Federal  Trade  Commission  or  court  will  retain  ample 
power  to  deal  with  situations  which  require  an  order  of  longer  duration  than  ten 
years.  Our  proposed  revision  of  the  Robinson-Patman  Act  would  limit  decrees 
and  orders  under  that  Act  to  five  years,  with  no  provision  for  renewal. 

APPENDIX   F.    GLOSSARY 

Acquisition:  We  use  this  term  interchangeably  with  merger.  It  includes  all 
forms  of  mergers  and  acquisitions,  including  statutory  mergers  and  acquisitions 
of  stock  or  assets,  whether  for  cash  or  securities  or  both. 

Clayton  Act:  Enacted  in  1914.  Section  7,  amended  in  1950  by  the  Celler-Ke- 
fauver  Act,  prohibits  mergers  or  acquisitions  of  stock  or  assets  where  the  effect 
may  be  substantially  to  lessen  competition  or  to  tend  to  create  a  monopoly  in 
any  line  of  commerce  in  any  section  of  the  country.  Other  provisions  include  a 
prohibition  on  price  discrimination  (which,  as  amended,  is  referred  to  as  the 
Robinson-Patman  Act),  prohibitions  on  exclusive  dealing  and  tying  arrange- 
ments, and  various  procedural  provisions  (including  a  provision  for  private  ac- 
tions for  violations  of  the  antitrust  laws) . 

Concentration  ratio:  The  aggregate  market  share  of  the  number  of  firms  with 
respect  to  which  the  concentration  ratio  is  computed,  e.g.,  four-firm  concentra- 
tion ratio. 

Conglomerate:  Refers  to  an  acquisition  which  is  neither  vertical  nor  horizontal. 
Includes  product  extension  and  market  extension  mergers. 

Digits:  See  SIC. 

Four-digit  product  or  industry:  See  SIC. 

Horizontal:  Refers  to  an  acquisition  involving  comi>etitors  in  the  same  market. 

Market:  A  collection  of  buyers  and  sellers  whose  transactions  determine  the 
price  of  a  commodity  or  service.  The  buyers  or  sellers,  or  both,  may  and  do  trade 
in  various  parts  of  the  market,  which  may  be  accessible  areas  within  which 
traders  or  commodities  or  .services  move,  or  accessible  products  whose  prices 
exert  a  decisive  influence  upon  the  price  of  the  commodity  or  service  in  question. 

Market  extension:  Refers  to  a  conglomerate  merger  involving  two  firms  which 
produce  goods  which  are  identical  or  substitutable  but  are  sold  in  different  geo- 
graphical markets. 

Merger:  We  use  this  term  interchangeably  with  acquisition.  It  includes  all 
forms  of  mergers  and  acquisitions,  including  statutory  mergers  and  acquisitions 
o^  «+ock  or  assets,  whether  for  cash  or  securities  or  both. 
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Product  extension:  Refers  to  a  conglomerate  merger  involving  two  firms  which 
produce  goods  which  are  not  identical  or  substitutable  but  may  be  related  in 
methods  of  production  or  distribution. 

Rohinson-Patman  Act:  The  price-discrimination  law;  originally  section  2  of 
the  Clayton  Act. 

Sherman  Act:  The  first  major  antitrust  law,  enacted  in  1890.  Section  1  pro- 
hibits contracts,  combinations  and  conspiracies  in  restraint  of  trade.  Section  2 
prohibits  monopolization  or  attempts  to  monopolize. 

SIC:  The  Standard  Industrial  Classification  developed  by  the  Bureau  of  the 
Budget  for  statistical  purposes,  and  usually  considered  as  including  the  Census 
product  classification.  Products  or  industries  are  classified  by  number.  The  num- 
ber of  digits  in  the  classification  is  an  indication  of  the  detail  of  the  classifica- 
tion. An  example  of  a  two-digit  major  industry  groups  is  Group  28,  Chemicals 
and  Allied  Products.  An  example  of  a  four-digit  industry  is  2841,  Soap  and  other 
detergents,  except  specialty  cleaners.  An  example  of  a  five-digit  product  class  is 
28412,  Soaps,  except  specialty  cleaners,  bulk.  An  example  of  a  seven-digit  prod- 
uct is  28412  41,  Scouring  cleaners,  with  or  without  abrasives.  These  categories  do 
not  necessarily  reflect  relevant  markets. 

Vertical:  Refers  to  an  acquisition  involving  two  firms  in  a  supplier-customer 
relationship. 

SEPARATE  STATEMENT  OF  EOBEBT  H.  BORK 

The  Task  Force's  major  recommendations  seem  to  me  to  rest  on  erroneous 
analysis  and  inadequate  empirical  investigations.  Their  net  effect  seems  more 
likely  to  injure  consumers  than  to  aid  them. 

THE    CONCENTRATBa)    INDUSTRIES    ACT 

This  statute  proposes  to  break  up  the  leading  firms  in  "concentrated"  indus- 
tries on  the  theory  that  such  industry  structures  cause  noncompetitive  pricing 
behavior.  The  evidence  for  this  was  certain  studies  which  purported  to  show  a 
correlation  between  industry  concentration  and  profitability. 

My  objection  to  the  proposed  statute  is  that  the  studies  relied  upon  are  shaky 
and  open  to  question  and  that  the  correlation,  if  it  were  shown  to  exist,  would 
prove  nothing. 

The  latter  point  is  by  far  the  more  important  and  I  will  discuss  it  alone. 

In  judging  whether  it  is  worthwhile  to  break  up  a  concentrated  industry  struc- 
ture it  is  necessary  to  estimate  whether  more  will  be  gained  through  the  pre- 
dicted end  to  noncompetitive  pricing  or  lost  through  the  destruction  of  industrial 
efficiency.  When  the  structure  has  been  created  by  recent  merger  or  by  predatory 
business  practices,  neither  of  which  necessarily  demonstrates  efficiency,  a  policy 
of  dissolution  is  intelligible.  But  those  cases  are  taken  care  of,  respectively,  by 
amended  section  7  of  the  Clayton  Act  and  section  2  of  the  Sherman  Act.  The 
proposed  statute,  therefore,  would  have  its  impact  almost  entirely  upon  indus- 
tries in  which  concentration  had  evolved  through  the  growth  of  the  leading  firms 
or  through  mergers  that  occurred  years  ago.  Amended  section  7  of  the  Clayton 
Act  now  enables  the  government  to  reach  any  merger  within  the  past  18  years, 
and  as  time  goes  on  the  proposed  statute  will  apply  almost  entirely  to  firms  that 
reached  large  size  through  internal  growth. 

The  dissolution  of  such  firms  would  be  a  disservice  to  consumers  and  to 
national  strength.  When  firms  grow  to  sizes  that  create  concentration  or  when 
such  a  structure  is  created  by  merger  and  persists  for  many  years,  there  is  a  very 
strong  prima  facie  case  that  the  firms'  sizes  are  related  to  efficiency.  By  effi- 
ciency I  mean  "competitive  effectiveness"  within  the  bounds  of  the  law,  and 
competitive  effectiveness  means  service  to  consumers.  If  the  leading  firms  in  a 
concentrated  industry  are  restricting  their  output  in  order  to  obtain  prices 
above  the  competitive  level,  their  efficiencies  must  be  sufficiently  superior  to 
that  of  all  actual  and  potential  rivals  to  offset  that  behavior.  Were  this  not  so, 
rivals  would  be  enabled  to  expand  their  market  shares  because  of  the  abnormally 
high  prices  and  would  thus  deconcentrate  the  indu.stry.  Market  rivalry  thus  auto- 
matically weighs  the  respective  infiuences  of  efficiency  and  output  restriction 
and  arrives  at  the  firm  sizes  and  industry  structures  that  serve  consumers  best. 
There  is,  therefore,  no  need  for  the  proposed  Concentrated  Industries  Act,  and, 
in  fact,  its  results  would  be  detrimental. 


330 

THE   MEBGEE  ACT 

The  rationale  of  the  Merger  Act  is  that  conglomerate  acquisitions  should  be 
diverted  from  the  leading  firms  in  the  industry  in  which  the  acquired  firm  op- 
erates to  the  smaller  firms.  This  diversion  of  the  efficiencies  created  by  conglom- 
erate mergers  will,  it  is  contended,  benefit  consumers  by  deconcentrating  the 
industries  involved. 

This  statute  may  easily  be  shown  to  be  a  prescription  for  decreasing  the  con- 
sumer benefits  that  conglomerate  acquisitions  are  capable  of  creating.  A  conglom- 
erate acquisition  is  not  a  way  of  creating  monopoly  power.  It  adds  nothing  to 
the  market  share  of  the  acquired  firm  and  any  monopoly  position  that  firm  may 
already  have  will  be  paid  for  in  the  purchase  price.  The  investment  will  provide 
only  a  competitive  return  unless  the  acquiring  firm  can  bring  efficiencies  to  the 
acquired  firm.  If  this  is  so,  the  acquiring  firm's  choice  of  one  firm  in  the  industry 
rather  than  another  as  a  merger  partner  must  be  dictated  by  considerations  of 
efficiency  potential. 

Thus,  the  statute  will  either  shift  the  acquisition  to  a  less  preferred  firm, 
causing  a  decrease  in  the  efficiencies  realized,  or  cause  the  abandonment  of  any 
plan  to  acquire  a  unit  in  that  industry,  causing  a  complete  loss  of  expected 
efficiencies. 

It  is  no  answer  to  say  the  frustrated  acquiring  firm  could  achieve  the  same 
efficiencies  by  entering  the  market  through  growth.  The  same  analysis  as  that 
above  shows  that  the  forced  shift  from  acquisition  to  growth  would  impose  a 
higher  cost,  which  is  a  cost  to  society  as  well  as  to  the  firm.  If  the  higher  cost  is 
prohibitive,  all  efficiencies  expected  from  merger  will  be  lost. 

The  preferences  of  firms  contemplating  conglomerate  acquisitions  can  only 
be  explained  on  grounds  of  differential  efficiency.  By  frustrating  this  prefer- 
ence, the  Merger  Act,  like  the  Concentrated  Industries  Act,  operates  on  the 
principle  that  industrial  fragmentation  is  to  be  preferred  for  its  own  sake  to 
industrial  efficiency.  If  we  agree  that  antitrust  is  about  consumer  welfare,  I 
cannot  accept  such  a  principle ;  indeed,  I  cannot  even  understand  it. 

THE   PATENT    LICENSING    ACT 

We  have  given  too  little  attention  to  the  patent  field  for  me  to  be  able  to  agree 
to  the  changes  proposed.  In  particular,  the  proposal  that  a  patentee  who  licenses 
one  applicant  must  license  all  upon  equal  terms  seems  ill-advised.  It  assumes, 
without  any  theoretical  or  empirical  support,  that  such  a  practice  (even  when 
there  is  no  price,  territory,  or  output  restriction  in  the  license)  is  a  method  of 
cartelization.  It  assumes  further,  contrary  to  what  we  know  of  analogous  busi- 
ness contexts,  that  there  are  no  valuable  efficiencies  in  an  exclusive  dealing 
policy.  Though  we  have  not  studied  the  matter  sufficiently  to  permit  a  confident 
estimate  either  way,  our  present  information  suggests  that  this  requirement  is 
a  mistake. 

THE   REmSION    OF   THE   ROBINSON-PATMAN    ACT 

I  sympathize  with  the  attempt  to  make  the  Robinson-Pa tman  Act  a  more  ra- 
tional statute,  but  three  factors  prevent  me  from  agreeing  whole-heartedly  to  this 
revision.  First,  the  coverage  of  the  Act  ought  not  to  be  extended  to  services. 
Second,  I  doubt  that  the  sections  defining  injury  to  competition  will  have  the 
effect  of  substantially  confining  the  enforcement  agencies  and  the  courts.  Third, 
a  number  of  us  probably  think  that  the  entire  Act  should  be  repealed  and  I  think 
we  should  say  so. 

THE    REPEAL    OP    THE    MILUEB-TYDINGS    AND    M'GUIEE    ACTS 

Contrary  to  the  Task  Force  Report's  wholly  unsupported  assertion,  the  case 
against  resale  price  maintenance  is  not  at  all  persuasive.  From  the  consumer 
point  of  view,  there  is  a  case  against  resale  price  maintenance  when  it  is  no  more 
than  a  cover  for  a  dealer  cartel,  but  there  is  a  strong  case  for  the  practice  when  a 
manufacturer  desires  to  use  it  to  improve  his  dealers'  performance.  I  would  rec- 
ommend federal  legislation  approving  the  latter  form  of  resale  price  maintenance, 
whether  or  not  a  State  Fair  Trade  law  has  been  complied  with,  as  entirely  con- 
sistent with  the  purposes  and  the  spirit  of  antitrust. 
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OTHEK    MATTERS 

I  agree  with  the  recommendations  that  a  10-year  limit  be  set  upon  attempts  to 
undo  old  mergers,  that  antitrust  decrees  be  limited  to  10  years  duration  (through 
I  think  the  court  should  not  have  the  power  to  renew  the  decrees  for  additional 
periods),  and  that  the  regulated  industries  should  be  studied  with  a  view  to  sub- 
stituting antitrust  and  market  controls  for  regulation  where  possible.  As  to  the 
other  matters  discussed,  we  have  too  little  information  to  make  recommenda- 
tions. I  know  at  least  that  I  do. 

SEPARATE   STATEMENT    OF   PAUL   W.    MAC   AVOY 

I  would  like  to  offer  some  comparative  reflections  on  the  two  major  recom- 
mendations— the  Concentrated  Industries  Act  and  the  Merger  Act. 

The  reason  for  drafting  these  Acts  is  that  they  move  us  forward  establishing 
and  preserving  competitive  conditions  throughout  the  economy.  There  is  neces- 
sarily some  hesitancy  in  pursuit  of  such  an  asijiration,  because  there  are  costs 
imposed  by  radical  new  legislation  in  disrupting  continuing  institutions  or  dis- 
locating resources.  There  may  also  be  costs  in  the  long  run  from  operating  at  com- 
petitive but  less  than  eflBcient  scale.  But  these  costs  are  overweighed  by  the  bene- 
fits of  reduced  price-cost  margins,  increased  efiiciency  and  growth,  that  mark 
highly  competitive  industries.  As  I  understand  the  argument,  the  general  good 
overweighs  particular  losses. 

The  report  on  the  (Concentrated  Industries  Act  makes  this  argument  quite 
strongly.  Economic  evidence,  from  a  large  nimiber  of  research  articles  and  mono- 
graphs on  the  relation  of  concentration  to  industry  performance,  provides  a 
sound  basis  for  predicting  general  effects  from  reducing  industry  concentration. 
The  lack  of  evidence  indicating  general  loss  of  eflSciencies  from  deconcentration 
furnishes  further  strong  support  for  this  policy.  There  is  substantial  basis  on 
which  to  conclude  that  "remedies  to  reduce  concentration  should  be  made  avail- 
able as  part  of  a  comprehensive  antitrust  policy."  More  work  remains  to  be  done 
to  establish  that  oligopolies  of  four  or  five  firms  can  be  expected  to  restrict  output 
and  raise  price  under  most  or  all  market  conditions,  but  the  evidence  presently 
available  is  strong  enough  to  provide  rationale  for  this  legislation. 

There  does  not  seem  to  be  a  similar  factual  basis  for  the  Merger  Act.  There  is  no 
set  of  research  materials  showing  a  relationship  between  concentration  of  general 
economic  activity  in  conglomerates  and  anticompetitive  behavior.  This  evidence  is 
necessary  if  "the  case"  for  new  legislation  is  to  be  as  comprehensive  as  that  for 
the  Concentrated  Industries  Act — if  there  is  to  be  a  general  expectation  of  in- 
creased competition  from  changing  the  present  patterns  of  conglomerate  growth. 

The  lack  of  such  evidence  is  not  oversight.  A  thorough  review  of  existing  litera- 
ture produces  no  such  finding;  some  preliminary,  extremely  new  material  from 
Charles  Berry  at  Princeton  University  may  well  establish  the  opposite  case,  or 
that  the  recent  growth  patterns  of  conglomerates — including  patterns  precluded 
by  the  proposed  Act — have  added  to  the  competitiveness  of  industry  structure. 
Another  round  of  research  may  bring  findings  that  substantiate  the  opposite  ;  but 
those  require  a  much  higher  level  of  economic  research  activity  than  now  exists. 

In  place  of  factual  support  for  the  Merger  Act,  we  have  some  very  delicately 
worded  assertions :  "Potentially  anticompetitive  mergers  may  be  allowed  to  pro- 
ceed because  economic  theory  and  analytical  foresight  are  inadequate  to  predict 
anticompetitive  effects  in  .«pecific  cases.  .  .  ."  This  is  a  problem  of  concern  in  all 
aspects  of  behavior  of  firms  in  private  markets.  I  would  propose,  if  it  were  to 
be  taken  seriously,  that  we  move  from  a  market  economy  to  one  of  state  regula- 
tion to  minimize  this  risk.  More  serious  is  the  fear  that,  without  new  legislation, 
the  courts  will  extend  existing  law  because  of  objections  based  on  considerations 
other  than  effects  on  competition,  leading  to  "distortions  which  would  result  in 
uncertainties  in  enforcement  and  unfairness  to  those  affected."  The  means  for 
preventing  such  distortions  is  to  pass  a  law  not  quite  as  bad  as  "free  form"  court 
interpretations ;  on  this  ground,  the  Merger  Act  surely  qualifies,  but  it  still  may  be 
second  best  to  alternative  legislation  which  better  defines  the  problem  and  con- 
trives means  for  solving  it.  That  is  to  say  that  I  do  not  think  this  Merger  Act, 
while  suflBcient  for  preventing  the  court  from  acting  unfairly,  is  necessarily  the 
best  means  for  doing  so. 
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I  would  propose  that  a  moratorium  be  put  on  both  court  decisions  and  legisla- 
tion on  conglomerates  by  the  establishment  of  a  Presidential  Commission  to  in- 
quire into  the  purpose  and  effects  of  conglomerate  mergers.  This  commission 
would  be  made  up  of  eminent  lawyers  and  economists  with  the  full  time  staff  as- 
sistance necessary  to  carry  out  full-scale  research  into  conglomerate  activity. 

The  form  and  content  of  the  work  done  would  have  to  be  similar  to  recent 
investigations  by  government  into  the  securities  markets.  They  would  analyze 
statistics  and  case  studies  that  would  provide  authoritative  bases  for  recommen- 
dations to  Congress  of  new  legislation.  The  process  of  preparing  their  Report 
would  raise  the  level  of  inquiry  and  the  volume  of  evidence  by  its  mere  existence ; 
the  findings  would  be  subject  to  the  cross-examination  of  the  experts  in  both 
economic  and  legal  professions.  They  should  be  of  the  quality  and  range  of  those 
we  had  available  to  us  on  the  behavior  of  oligopolies. 

In  retrospect,  I  have  the  feeling  that  the  Task  Force  did  well  with  problems 
on  which  documentation  was  available  in  some  profusion.  At  least  I  am  proud  of 
my  colleagues  for  their  proposals  in  the  Concentrated  Industries  Act,  the  revision 
of  the  Robinson-Patman  Act,  and  the  now  patent  legislation.  But  the  device  of 
the  secret  task  force  does  not  work  well  when  there  is  no  evidence.  Personal  im- 
pressions where  no  evidence  exists  are  not  enough  to  produce  legislation  that 
meets  the  needs  of  the  economy. 

SEPARATE    STATEMENT   OF   RICHARD    E.    SHERWOOD 

Procrustean  is  the  most  polite  adjective  I  can  find  for  the  bulk  of  the  Task  Force 
report  and  recommendation.  Mechanistic  tests  may  be  easy  for  enforcement  agen- 
cies and  courts  to  apply,  but  that  is  a  feeble  reason  for  abandoning  the  require- 
ment of  proof  of  actual  or  probable  adverse  competitive  effects  in  concrete  market 
situations  as  a  predicate  to  remedies  for  drastic  as  dissolution,  divestiture  or 
compulsory  patent  licensing. 

The  Task  Force  has  done  no  case  studies  on  corporate  concentration,  conglom- 
erate mergers  or  patent  licensing,  yet  the  report  speaks  as  if  there  were  a  solid 
body  of  evidence  in  support  of  each  of  its  recommendations.  In  my  view,  bigness 
is  neither  presumptively  bad  nor  good ;  oligopoly  is  neither  presumptively  bad 
nor  good  ;  conglomerate  mergers  between  large  firms  and  leading  firms  are  neither 
presumptively  bad  nor  good ;  and  single  patent  licenses  are  neither  presumptively 
bad  nor  good.  Each  may,  in  actual  market  contexts,  be  appropriate  for  attack  by 
the  Justice  Department  or  the  Federal  Trade  Commission.  But  in  the  present 
state  of  economic  and  legal  knowledge,  the  sweeping  condemnation  which  the 
Task  Force  has  accorded  them  appears  to  be  rooted  in  dogmas  I  do  not  share. 
Moreover,  the  remedies  which  the  Task  Force  would  apply  could  have  a  poten- 
tially disruptive  impact  upon  American  economic  life  and  growth  in  which  poten- 
tial mischief  far  outweighs  demonstrable  benefits. 

(1)  Concentrated  Industries.  The  Task  Force  report  proposes  a  statute  which 
would  place  a  blanket  prohibition  (together  with  a  requirement  of  a  substantial 
reduction  of  concentration  in  the  direction  of  individual  market  shares  of  12% 
or  less)  upon  any  market  structure  in  which,  for  a  prescribed  period  of  years, 
four  or  fewer  firms  had  an  aggregate  market  share  of  70%  or  more  and  industry 
sales  exceeded  $500,000,000.  The  proposed  statute  has  no  defenses  (or  discretion) 
except  as  to  relief,  and  a  firm  could  resist  dissolution  or  divestiture  only  if  it 
could  demonstrate  aflSrmatively  that  such  remedies  "would  result  in  substantial 
loss  of  economies  of  scale,"  whatever  that  may  mean. 

I  see  no  reason  for  imposing  such  a  strait-jacket  on  big  business.*  Rather,  it 
is  my  view  that  the  government  now  has  the  power  to  seek  a  panoply  of  equitable 
relief,  on  a  "shared  monopoly"  theory  under  section  2  of  the  Sherman  Act,  against 
the  dominant  firms  in  any  oligopoly  industry  where  it  believes  that  concentration 
has  produced  stagnant  market  behavior  and  where  it  believes  that  the  proposed 
relief  would  result  in  more  vigorous  competition,  lower  prices,  technological  inno- 
vation and  other  benefits  to  consumers.  If  the  Supreme  Court  were  to  refuse  to 
apply  section  2  to  such  a  shared  monopoly,  I  would  then  recommend  that  section 


^  It  would  apply,  for  example,  to  industries  as  diverse  as  aircraft  and  cereal  preparations, 
and  to  each  oligopolist  regardless  of  its  profitability,  market  behavior,  or  increasing  or  de- 
creasing market  share. 
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2  be  amended  or  a  new  statute  enacted  empowering  the  government  to  proceed 
where  oligopoly  conditions  have  produced  a  susbtantial  lessening  of  competition. 
As  I  see  it,  the  difference  between  the  Concentrated  Industries  Act  and  the 
selective  approach  I  have  sketched  is  the  difference  between  a  bludgeon  and  a 
scalpel. 

(2)  Conglomerate  Mergers.  The  Task  Force  has  recommended  a  statute  which 
would  prohibit  flatly  any  acquisition  by  a  large  firm  (a  firm  with  $500  million 
in  annual  sales  or  $250  million  in  assets)  of  any  "leading  firm"  (a  firm  with  a 
market  share  greater  than  10%  in  a  market  where  four  or  fewer  firms  have 
50%  of  the  market  and  industry  sales  exceed  $100  million).  The  Task  Force  has 
adduced  no  evidence  that  conglomerate  mergers  have  resulted,  in  general  (or  in 
specific),  in  any  lessening  of  competition  in  any  industry.  On  the  other  hand,  one 
certainly  cannot  say  that  conglomerate  mergers  are  always  procompetitive.  Thus, 
again,  the  proposed  statute  tinkers,  drastically  and  unnecessarily,  with  an  eco- 
nomic phenomenon  which  deserves  neither  sweeping  condemnation  or  uncritical 
approval. 

In  my  view,  section  7  of  the  Clayton  Act  (buttressed  by  section  1  of  the  Sher- 
man Act)  provides  an  adequate  weapon  to  attack  those  conglomerate  mergers 
which  may  have  an  adverse  effect  upon  competition.  For  example,  if  it  can  be 
demonstrated  that  acquisition  by  a  large  firm  of  a  leading  firm  would  tend  to 
impair  the  ability  of  other  firms  to  compete  or  discourage  independent  entry 
into  an  industry,  the  Justice  Department  could  and  should  appropriately  attack 
the  acquisition. 

If,  on  the  other  hand,  there  is  no  evidence  that  the  acquisition  of  a  leading 
firm  by  a  large  firm  will  have  any  substantial  adverse  impact  upon  the  industry 
in  which  the  acquisition  takes  place,  then  there  is  no  reason  for  banning  the 
merger.  In  other  word.«,  enforcement  agencies  should  be  required  to  do  their 
economic  homework  on  conglomerate  mergers,  without  benefit  of  per  se  rules. 

(3)  Patent  Licensing.  I  agree  with  the  changes  recommended  by  the  Task 
Force  in  i>atent  licensing  except  for  the  requirement  that  a  licensor,  if  it  licenses 
anyone,  must  license  everyone.  Few  of  the  members  of  the  Task  Force  have 
had  any  experience  in  patent  licensing  or  patent  litigation.  I  certainly  have  not. 
There  may  be  instances  in  which  a  refusal  to  license  more  than  one  company 
constitutes  part  of  a  scheme  for  market  division,  price  fixing,  or  other  anti- 
competitive behavior.  But  there  may  also  be  instances  where  a  licensor,  in  the 
exercise  of  business  judgment,  has  concluded  that  he  will  maximize  exploitation 
of  a  patent  (i.e.,  the  largest  output  of  effort  by  those  licensed)  if  a  relatively 
few  licensees  participate  in  its  exploitation.  The  draft  statute  would  require  of 
every  patent  license  either  (a)  that  the  licensor  be  big  enough  so  that  it  need 
not  license  anyone,  (b)  that  the  licensor  sell  the  patent  to  someone  who  is  big 
enough,  or  (c)  that  the  licensor  license  everyone.  Such  tampering  with  corporate 
decision-making  requires  proof  I  have  not  seen. 

(4)  Other  Matters. 

(a)  I  agree  with  the  proposed  revision  of  the  Robinson-Pa tman  Act,  though 
as  a  matter  of  technique  I  would  urge  that  the  Federal  Trade  Commission 
pursue  powerful  buyers  with  greater  frequency  than  it  has. 

(b)  I  agree  with  the  recommendations  as  to  greater  information  being  made 
available  to  antitrust  enforcement  agencies  so  that  their  decisions  will  be  better 
informed. 

(c)  I  agree  with  the  recommendation  as  to  premerger  notification  and  setting 
a  10-year  limit  on  attempts  to  undo  old  mergers. 

(d)  I  agree  that  antitrust  decrees  should  be  limited  to  ten  years  in  duration. 

(e)  I  agree  that  the  Miller-Tydings  and  McGuire  Acts  should  be  repealed 
so  that  .state-sanctioned  fair  trade  price-fixing  would  become  unlawful. 

One  final  note.  The  Task  Force  has  been  too  kind  to  the  enforcement  agencies 
and  to  the  courts.  The  Antiti'ust  Division  has  shown  limited  imagination  and 
strategic  planning  in  its  program  for  enforcement  of  the  antitrust  laws.  And  it 
has  entered  into  a  number  of  consent  decrees  (and  obtained  a  number  of  litigated 
decrees)  which  have  done  little  or  nothing  to  remedy  the  evils  against  which  they 
were  fashioned.  At  least  as  much  can  be  said  of  the  Federal  Trade  Commission. 
As  a  result,  cases  have  been  brought  that  should  never  have  been  brought.  And 
other  cases  have  been  broug'ht  in  which  the  relief  was  irrelevant  or  absurd.  The 
courts  come  off  no  better  than  the  enforcement  agencies.  Many  decisions  may 
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be  justified  in  result  but  have  been  accompanied  by  opinions  which  are  illogical 
or  unintelligible.  Other  decisions  have  been  both  wrong  and  badly  reasoned. 
Judicial  bias  against  bigness  in  the  Section  7  sector  has  resulted  in  a  retreat 
from  hard  economic  and  legal  analysis  to  the  lotus-land  of  percentage  tests.* 

The  performance  of  the  courts,  and  in  particular  the  Supreme  Court,  bespeaks 
the  desirability  of  amending  the  Expediting  Act  so  as  to  permit  the  Courts  of 
Appeals  to  review,  hopefully  in  depth,  district  court  decisions.  Such  review  may 
not  be  superior  to  Supreme  Court  review,  but  it  cannot  be  more  cursory,  and 
the  Supreme  Court  would  continue  to  be  available  for  ultimate  discretionary 
review. 


1 A  lotus-land  now  codified  In  Mr.  Turner's  guidelines. 


REPORT  OF  THE  ABA  COMMISSION 

TO  STUDY  THE 

FEDERAL  TRADE  COMMISSION 


The  views  expressed  in  this  Report  are  those  of  the  Commission 
to  Study  the  FTC.  This  Report  has  not  been  considered  by  the 
Board  of  Governors  of  the  American  Bar  Association  and  pending 
approval  by  that  Board  cannot  be  considered  an  ofEicial  Report  of 
the  Association. 


September  15,  1969 

(335) 


MEMBERS  OF  THE  COMMISSION 


Miles  W.  Kirkpatrick 

Chairman 
Jack  Gref.nbi  rg 
Richard  A.  Posner 
Paul  G.  Bower 
Ira  M.  Millstein 
Carl  A.  Auerbach 
Jesse  W.   Markham 
Charles  E.  Stewart,  Jr. 


Frederick  M.  Rowe 
Thomas  E.  Harris 
Ellen  Ash  Peters 
Allan  C.  Holmes 
John  D.  French 
Carl  H.  Fulda 
Dr.  RETi'v  Bock 
Harlan  M.  Blake 


Robert  Pitofsky 

Commission  Counsel 


(336) 


LETTER  OF  TRANSMITTAL 

September  15,  1969 

Bernard  G.  Segal,  President 
American  Bar  Association 
1155  East  60th  Street 
Chicago,  Illinois  60637 

Dear  Mr.  Segal: 

It  is  my  privilege  to  submit  herewith  the  Report  of  this  Commission 
which  will  be,  as  I  understand  it,  presented  by  you  to  the  Board  of 
Governors  of  the  ABA  for  consideration  and  approval. 

As  you  will  recall,  this  Commission  was  appointed  in  April  of  this 
year  pursuant  to  the  request  of  President  Nixon  that  the  ABA  under- 
take a  study  and  professional  appraisal  of  the  FTC.  The  ABA  was 
requested  to  furnish  a  Report  in  response  to  the  President's  request  by 
September  15th.  I  am  pleased  that  the  Commission  has  been  able 
to  accomplish  its  purpose  by  that  date,  and  I  am  concurrently  submitting 
a  copy  of  our  Report  to  the  White  House.  We  realize,  of  course,  that  our 
Report  must  be  submitted  to  and  approved  by  the  Board  of  Governors 
before  it  becomes  an  official  report  of  the  ABA. 

The  Report  has  been  joined  in  by  15  of  the  16  members  of  the 
Commission.  There  are  also  submitted  herewith  two  Separate  State- 
ments. One  of  the  Separate  Statements  contains  views  supplemental  to 
those  set  forth  in  the  Commission's  Report  and  the  author  has  also 
subscribed  to  the  Report  itself.  The  other  Separate  Statement  includes 
some  views  of  the  one  member  of  the  Commission  who  did  not  join  in 
the  Commission's  Report. 

I  would  be  remiss  if  I  did  not  express  my  appreciation  for  the  op- 
portunity to  serve  on  this  Commission.  The  Commission  was  truly  a 
working  group,  and  each  member  gave  greatly  of  his  time,  energy,  and 
skills  throughout  the  Summer.  The  Report  is  the  result  of  a  full  inter- 
change of  views  between  all  members  of  the  Commission,  each  contribut- 
ing substantially  to  the  final  Report. 

I  wish  also  to  express  my  appreciation  and  that  of  the  entire  Com- 
mission for  the  assistance  of  the  Commission's  Counsel,  Professor  Robert 
Pitofsky,  and  his  able  staff.  He  and  his  staff  were  unstinting  in  their 
devotion  of  professional  skill  of  the  highest  order  to  the  accomplish- 
ment of  the  Commission's  work. 

I  trust  that  the  enclosed  Report  will  represent  a  useful  contribution 
and  will  furnish  to  the  President  of  the  United  States  the  appraisal  for 
which  he  turned  to  the  American  Bar  Association. 

Sincerely  yours, 

cc:    William  T.  Gossett,  Esq. 
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Chairman 
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I.    SUMMARY 

The  Federal  Trade  Commission,  an  independent  regulatory  agency 
established  in  1914,  is  assigned  the  responsibility  of  administering  a 
wide  variety  of  antitrust  and  trade  regulation  laws.  Over  the  past  50 
years,  a  succession  of  independent  scholars  and  other  analysts  have 
consistently  found  the  FTC  wanting  in  the  performance  of  its  duties 
by  reason  of  inadequate  planning,  failure  to  establish  priorities,  ex- 
cessive preoccupation  with  trivial  matters,  undue  delay,  and  unnecessary 
secrecy. 

This  present  ABA  Commission  was  appointed  by  President  William 
T.  Gossett  of  the  American  Bar  Association,  at  the  request  of  President 
Nixon,  to  undertake  an  appraisal  of  the  "present  efforts  of  the  Federal 
Trade  Commission  in  the  field  of  consumer  protection,  in  its  enforce- 
ment of  the  antitrust  laws,  and  of  the  allocation  of  its  resources  between 
these  two  areas." 

The  FTC  of  the  1960's  is  probably  superior  to  most  of  its  predecessors, 
but  continues  to  fail  in  many  respects.  Through  lack  of  effective  direction, 
the  FTC  has  failed  to  establish  goals  and  priorities,  to  provide  necessary 
guidance  to  its  staff,  and  to  manage  the  flow  of  its  work  in  an  efl&cient  and 
expeditious  manner. 

All  available  statistical  measures  of  FTC  activity  show  a  downward 
trend  in  virtually  all  categories  of  its  activities  in  the  face  of  a  rising 
budget  and  increased  staff.  Moreover,  present  enforcement  activity  rests 
heavily  on  a  voluntary  compliance  program  devoid  of  effective  surveil- 
lance or  sanctions.  It  thus  appears  that  both  the  volume  and  the  force  of 
FTC  law  enforcement  have  declined  during  this  decade. 

We  believe  that  the  FTC  has  mismanaged  its  own  resources.  Through 
an  inadequate  system  of  recruitment  and  promotion,  it  has  acquired 
and  elevated  to  important  positions  a  number  of  staff  members  of 
insufficient  competence.  The  failure  of  the  FTC  to  establish  and  adhere 
to  a  system  of  priorities  has  caused  a  misallocation  of  funds  and  per- 
sonnel to  trivial  matters  rather  than  to  matters  of  pressing  public  concern. 

The  primary  responsibility  for  these  failures  must  rest  with  the 
leadership  of  the  Commission.  In  recent  years,  bitter  public  displ.iys 
of  dissension  among  Commissioners  have  confused  and  demoralized 
the  FTC  staff,  and  the  failure  to  provide  leadership  has  left  enforce- 
ment activity  largely  aimless. 
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Turning  to  specific  areas  of  FTC  efforts,  we  find,  first,  that  in  the 
field  of  consumer  protection,  the  agency  has  been  preoccupied  with 
technical  labeling  and  advertising  practices  of  the  most  inconsequential 
sort.  This  failing  derives  in  large  part  from  a  detection  technique 
which  relies  almost  exclusively  on  the  receipt  of  outside  complaints. 

At  the  same  time,  the  FTC  has  exercised  little  leadership  in  the 
prevention  of  retail  marketing  frauds.  In  this  important  field,  the  FTC 
has  failed  to  build  upon  its  most  imaginative  undertaking,  the  District 
of  Columbia  pilot  project.  Although  emphasizing  the  need  for  state 
and  local  effort,  the  FTC  has  kept  its  Federal-State  Coordination 
program  patently  understaffed.  Unjustified  doubts  within  the  FTC  as 
to  its  power  or  effectiveness  in  dealing  with  local  frauds  have  caused 
it  to  remain  largely  passive  in  this  area  of  enforcement. 

We  recommend  a  new  and  vigorous  approach  to  consumer  fraud. 
The  FTC  should  establish  task  forces  in  major  cities  to  concentrate 
exclusively  on  this  problem.  These  task  forces  should  be  given  ample 
manpower  and  authority  to  pursue  localized  frauds  expeditiously  and 
effectively. 

We  see  in  this  project  a  source  not  only  of  improved  enforcement 
but  of  substantially  expanded  knowledge  as  to  the  nature  and  signifi- 
cance of  consumer  fraud.  We  would  expect  the  project  to  generate  both 
new  initiatives  in  the  enforcement  of  the  Federal  Trade  Commission 
Act  and  proposals  for  new  legislation  in  the  field  of  fraudulent  and 
deceptive  practices.  Furthermore  it  would  establish  new  lines  for  com- 
munication and  cooperation  with  state  and  local  agencies.  W'e  also 
believe  that  effective  law  enforcement  in  this  area  requires  the  creation 
of  new  procedural  devices,  including  a  right  in  the  FTC,  in  appropriate 
situations,  to  seek  preliminary  injunctions  against  deceptive  practices, 
and  some  form  of  private  relief  for  or  on  behalf  of  consumers  injured 
by  such  practices. 

In  the  antitrust  field,  we  believe  that  the  FTC  can  perform  valuable 
service  in  bringing  the  administrative  process  to  bear  on  difficult  and 
complex  problems.  We  therefore  propose  that  the  concurrent  jurisdic- 
tion of  the  FTC  and  the  Department  of  Justice  in  antitrust  enforcement 
be  retained.  We  urge,  however,  that  the  present  allocation  of  enforce- 
ment resources  be  reexamined  and  realigned  in  a  manner  more  nearly 
consistent  with  the  objectives  of  antitrust  policy. 

The  work  of  the  FTC's  Bureau  of  Economics  has  been  of  substantial 
value.  We  think,  however,  that  its  public  acceptance  would  be  improved 
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by  a  structural  division  into  two  separate  units— one  to  provide  support 
to  the  enforcement  work  of  the  FTC,  and  the  other  to  engage  in  funda- 
mental economic  research. 

Finally,  we  believe  that  several  serious  and  pervasive  deficiencies  at 
the  FTC  must  be  acknowledged  and  corrected. 

First,  it  is  imperative  that  the  FTC  embark  on  a  program  to  estab- 
lish goals,  priorities,  and  effective  planning  controls.  We  recommend 
establishment  of  a  special  staff  committee  to  review  the  current  backlog  of 
pending  matters  and  to  recommend  to  the  Commission  the  closing  of  files 
of  marginal  significance.  We  further  propose  the  immediate  expansion 
and  invigoration  of  the  Office  of  Program  Review  to  take  primary  respon- 
sibility for  proposing  to  the  Commission  ways  and  means  of  coordinating 
future  operations. 

Second,  the  agency  must  recognize  that  some  of  its  most  serious 
problems— such  as  excessive  delay  and  the  conflict  at  the  Commissioner 
level  between  the  functions  of  prosecutor  and  judge— can  be  solved  by 
greater  delegation  of  authority  to  the  staff.  We  recommend  that  the 
Commission  confer  on  its  bureau  directors  the  authority  to  issue  com- 
plaints and  close  investigations,  on  its  General  Counsel  the  authority 
to  seek  preliminary  injunctions,  and  on  its  projected  consumer-protection 
task  forces  the  authority  to  initiate  and  close  investigations,  issue  com- 
plaints, and  otherwise  act  as  operating  bureaus  with  respect  to  its  own 
programs. 

Third,  Commissioners  have  been  criticized  for  making  themselves 
available  to  those  representing  respondents  or  potential  respondents 
on  an  ex  parte,  off-the-record  basis.  The  Commission  should  define  and 
publish  criteria  concerning  the  circumstances  under  which  businessmen 
and  their  attorneys  may  confer  with  Commissioners  at  all  stages  of  its 
proceedings. 

In  conclusion,  this  Commission  believes  that  it  should  be  the  last  of 
the  long  series  of  committees  and  groups  which  have  earnestly  insisted 
that  drastic  changes  were  essential  to  recreate  the  FTC  in  its  intended 
image.  The  case  for  change  is  plain.  What  is  required  is  that  the  changes 
now  be  made,  and  in  depth.  Further  temporizing  is  indefensible.  Not- 
withstanding the  great  potential  of  the  FTC  in  the  field  of  antitrust 
and  consumer  protection,  if  change  does  not  occur,  there  will  be  no 
substantial  purpose  to  be  served  by  its  continued  existence;  the  essential 
work  to  be  done  must  then  be  carried  on  by  other  governmental 
institutions. 


346 

4 


n.  INTRODUCTION 


A.  ABA  Commission  History  and  Working  Procedures. 

On  April  18,  1969,  President  Nixon  wrote  to  the  President  of  the 
American  Bar  Association,  William  T.  Gossett,  requesting  that  the  ABA 
undertake  an  appraisal  of  the  "present  efforts  of  the  Federal  Trade 
Commission  in  the  field  of  consumer  protection,  in  its  enforcement  of 
the  antitrust  laws,  and  of  the  allocation  of  its  resources  between  these 
two  areas,"  and  further  requested  that  the  report  include  recommen- 
dations for  the  "future  activities  and  organization"  of  the  FTC.  The 
President  asked  that  the  study  be  completed  by  September  15,  1969.  Mr. 
Gossett  accepted  the  assignment  on  behalf  of  the  ABA.^ 

On  May  5,  Mr.  Gossett  created  a  Commission  to  Study  the  FTC, 
naming  Miles  W.  Kirkpatrick,  Chairman  of  the  ABA  Section  of  Antitrust 
Law,  as  Chairman  and  at  the  same  time  appointing  15  additional  mem- 
bers to  this  special  Commission.  In  announcing  the  appointments,  Mr. 
Gossett  noted  that  the  members  were  chosen  for  their  "background, 
expertise  and  balance  of  viewpoint."^ 

Eight  members  of  the  Commission  are  not  members  of  the  ABA. 
Two  members  of  the  group  are  economists,  five  are  law  professors 
specializing  in  fields  relating  to  antitrust  law  or  consumer  protection, 
and  nine  are  principally  engaged  in  the  practice  of  law.  Most  of  the 
Commission  members  have  had  extensive  experience  with  FTC  matters. 
At  the  time  of  their  appointment,  several  of  the  practicing  lawyers 
represented  clients  with  respect  to  matters  pending  before  the  FTC.  It 
was  not  thought  that  this  would  create  any  problems  and,  in  fact,  it 
made  for  none  in  the  course  of  the  Commission's  proceedings.  Indeed, 
in  order  to  attract  members  with  extensive  practical  experience  in  deal- 
ings with  the  agency,  an  obviously  desirable  objective,  it  was  almost 
inevitable  that  lawyers  having  matters  pending  before  the  FTC  would 
be  members  of  the  Commission.  Professor  Robert  Pitofsky  of  New  York 
University  School  of  Law  was  appointed  Commission  Counsel.  The  staff 
consisted  of  an  Associate  Counsel,  Mark  G.  Yudof,  and  Michele  Beige! 
Corash,  Peter  Gerhart  and  Robert  Skitol. 

The  members  of  the  Commission  and  of  its  staff  did  not  perform 
their  duties  as  representatives  of  any  organization  or  other  group  but  as 
individuals.   The  contribution  of  the  members  and  the  staff  of  the  Com- 
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mission  to  this  report  is  a  reflection  of  their  own  independent,  personal 
views.  The  report  represents  a  consensus  and  synthesis  of  these  individual 
contributions,  rather  than  an  expression  of  each  member's  individual 
viewpoint  as  to  each  separate  detail  of  the  report. 

The  Commission  met  five  times;  each  meeting  lasted  two  or  three 
days.  Various  Commissioners  prepared  working  papers  on  particular 
subjects.  The  Commission  solicited  and  received  views  of  a  variety  of 
persons  knowledgeable  in  the  fields  of  consumer  protection  and  antitrust 
law.  We  also  held  meetings  with  the  five  FTC  Commissioners  (collect- 
ively and  individually),  three  former  FTC  Commissioners,  and  ten  senior 
FTC  staff  members.  Individual  members  of  the  Commission,  its  counsel 
and  staff  also  interviewed  about  30  members  of  the  FTC  staff. 

The  Chairman  and  ranking  minority  members  of  congressional  com- 
mittees charged  with  responsibiHties  in  the  areas  of  consumer  protection 
and  antitrust  law  were  consulted.  We  also  solicited  and  received  written 
views  from  about  30  public  officials,  including  a  number  of  former  FTC 
Commissioners,  and  private  citizens  throughout  the  United  States  known 
to  have  special  expertise  in  the  area  of  consumer  protection;  from  pres- 
ent and  past  officers  and  committee  chairmen  of  the  ABA  Section  of 
Antitrust  Law;  and  from  governmental  departments,  including  the  Anti- 
trust Division  of  the  Department  of  Justice,  and  the  President's  Commit- 
tee on  Consumer  Interests. 

B.  Profile  of  the  FTC. 

The  Federal  Trade  Commission  is  an  independent  regulatory  agency 
which  was  established  in  1914  under  the  Federal  Trade  Commission 
Act.  That  statute,  together  with  the  Clayton  Act,  was  the  culmination 
of  several  years  of  public  and  Congressional  debate  and  represented 
compromise  positions  among  provisions  in  a  series  of  proposed  bills.^ 
As  a  result,  it  is  not  possible  to  attribute  to  Congress  a  perfectly  clear 
or  fully  consistent  set  of  purposes  which  the  agency  was  to  implement. 
It  does  appear,  however,  that  the  FTC  Act  and  the  Clayton  Act  were 
the  result  in  part  of  concern  over  the  impact  of  the  Supreme  Court's 
1911  decision  in  Standard  Oil  Co.  of  New  Jersey  v.  United  States,^ 
which  held  that  the  Sherman  Act  was  to  be  interpreted  by  a  "rule  of 


3The  history  of  the  FTC  is  dealt  with  in  T.  Blaisdell,  The  FTC:  An  Experiment 
IN  THE  Control  of  Business  (1924)  ;  G.  Henderson,  The  Federal  Trade  Commission:  A 
Study  in  Administrative  Law  and  Procedure   (1924)  [hereinafter  cited  as  Henderson]. 

4221  U.S.  1   (1911). 
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reason."  Those  in  favor  of  vigorous  antitrust  enforcement  feared  that 
the  judiciary  would  be  disinclined  to  enforce  the  statute  vigorously, 
businessmen  and  their  advisors  worried  about  operating  under  such  a 
vague  standard,  and  Congress  was  apprehensive  about  possible  judicial 
usurpation  of  its  power  to  regulate  business  practices. 

In  the  long  debates  preceding  enactment.  Congress  tried  to  find  solu- 
tions to  these  three  distinct  concerns.  Accordingly,  specific  practices 
such  as  price  discrimination,  tie-in  sales,  stock  acquisitions  and  inter- 
locking directorates  were  dealt  with  in  Sections  2,  3,  7  and  8  of  the 
Clayton  Act.  Section  7  was  broadened  by  the  Celler-Kefauver  Amend- 
ment of  1950  which  included  a  prohibition  of  acquisition  of  assets. 
Specifications  of  these  practices,  along  with  statutory  language  indicating 
that  the  legality  of  each  would  be  tested  by  a  stringent  "incipient  effect" 
standard,  served  to  satisfy  the  supporters  of  a  tough  antitrust  policy. 

Congress  recognized,  however,  that  this  specificity  created  the  pos- 
sibility of  circumvention.  To  meet  this,  Section  5  of  the  FTC  Act,  de- 
claring unlawful  "unfair  methods  of  competition  in  commerce",*^  was 
enacted.  To  provide  businessmen  with  a  forum  for  evaluating  the  great 
variety  of  fact  situations  likely  to  arise  under  the  newly  enacted  Clayton 
Act  and  the  flexible  statutory  language  of  Section  5  of  the  FTC  Act,  and 
to  insure  adequate  antitrust  enforcement.  Congress  created  an  administra- 
tive agency  to  implement  the  new  statutes.  The  agency  was  designed  to 
combine  a  number  of  features  not  available  to  the  Department  of  Justice, 
including  extensive  fact  finding  powers,  special  experience  in  economic 
matters,  and  business  advisory  procedures.  In  addition,  the  agency  was 
empowered  to  proceed  formally  "in  the  public  interest"  to  restrain  viola- 
tions of  law.  The  FTC  was  given  concurrent  jurisdiction  with  the  De- 
partment of  Justice  to  enforce  Sections  2,  3,  7  and  8  of  the  Clayton  Act, 
and  exclusive  jurisdiction  to  enforce  the  FTC  Act. 

In  fact,  the  Department  of  Justice  has  left  to  the  FTC  virtually  all 
enforcement  of  the  price  discrimination  provisions  of  Section  2  of  the 
Clayton  Act,  as  amended  in  1936  by  the  Robinson-Patman  Act.  In  other 
areas  of  concurrent  antitrust  enforcement  the  Department  and  the  FTC 
have  developed  procedures  to  avoid  duplication  of  effort,  under  which 
representatives  of  each  agency  inform  the  other  of  prospective  investiga- 
tions and  obtain  "clearances"  from  the  other  agency  for  exclusivity  until 
the  investigation  or  subsequent  enforcement  action  is  terminated. 

In  1931,  the  FTC's  power  to  protect  the  consumer  was  limited  by  the 
Supreme  Court's  holding  that  Section  5  of  the  FTC  Act  did  not  prohibit 
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a  practice  which  was  deceptive  or  unfair  to  the  consuming  public  but 
which  did  not  result  in  an  injury  to  any  competitor  or  to  the  competi- 
tive process.*  In  1938,  Congress  gave  the  FTC  power  to  overcome  this 
limitation  by  adding  the  words  "unfair  or  deceptive  acts  or  practices  in 
commerce"  to  Section  5,^  and  thereby  made  it  clear  that  the  jurisdiction 
of  the  FTC  extended  to  the  area  of  consumer  protection. 

In  addition  to  Section  5,  the  FTC  has  further  responsibilities  under 
the  FTC  Act  and  administers  other  statutes  which  relate  to  the  protec- 
tion of  consumer  interests.  Section  12  of  the  FTC  Act  prohibits  false 
advertising  in  the  sale  of  food,  drugs,  devices  or  cosmetics.^  The  recently 
enacted  fair  packaging  and  labeling®  and  consumer  credit  protectioni<> 
statutes  have  added  to  the  FTC's  responsibilities.  It  also  administers 
four  older  federal  statutes  that  specify  information  that  must  appear  on 
labels,  invoices,  and  advertising  materials  relating  to  fur,  wool  and  other 
textile  products^  ^  and  that  prohibit  the  sale  of  certain  dangerously 
flammable  fabrics.  ^2 

Finally,  the  FTC  has  a  variety  of  relatively*  minor  responsibilities 
under  a  miscellany  of  federal  statutes,  including  the  McCarran-Ferguson 
Act  (relating  to  the  insurance  industry)  ,^^  the  Webb-Pomerene  Export 
Trade  Act,^^  the  Lanham  Trademark  Act.i^  the  Federal  Cigarette 
Labeling  and  Advertising  Act,^*  the  Oleomargerine  Act*^  and  the 
Packers  and  Stockyards  Act.^®  In  addition,  the  agency  has  broad  powers 
under  Section  6  of  the  FTC  Act  to  gather  and  compile  information  from 
corporations  engaged  in  commerce  and  to  require  such  corporations  to 
file  annual  or  special  reports  concerning  their  business  conduct  and 
practices.  1* 


6FTC  V.  Raladam  283  U.S.  643    (1931)  . 

715  U.S.C.  §45   (1964). 

815  U.S.C.  §52    (1964). 

915  U.S.C.  §§1451-61    (Supp.  Ill,  1965-1967). 

1015  U.S.C.  §§  1601-65    (Supp.  IV.  1965-1968)  . 

1115  U.S.C.  §68   (1964);   15  U.S.C.  §69   (1964);   15  U.S.C.  §70    (1964) 

1215  U.S.C.  §§1191-1204   (1964),  as  amended,    (Supp.  Ill,  1965-1967). 

1315  U.S.C.  §§1011-12    (1964). 

1415  U.S.C.  §§61-65    (1964). 

1515  U.S.C.  §  1064  (1964) . 

1615  U.S.C.  §§  1331-39  (Supp.  Ill,  1965-1967)  . 

1715  U.S.C.  §§  55,  -66  (1964)  . 

187  U.S.C.  §§  181-231  (1964) . 

1915  U.S.C.  §46  (1964). 
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The  FTC  is  headed  by  a  Chairman  and  four  Commissioners,  each 
of  whom  is  appointed  by  the  President  with  the  advice  and  consent 
of  the  Senate  for  staggered  seven  year  terms.  No  more  than  three  Com- 
missioners may  be  of  the  same  poHtical  party.  The  Chairman,  who 
serves  at  the  pleasure  of  the  President,  is  Paul  Rand  Dixon,  and  the 
Commissioners  are  Philip  Elman,  Everette  Maclntyre,  Mary  Gardiner 
Jones  and  James  Nicholson. 

In  the  fiscal  year  ending  June  30,  1969,  the  budget  for  the  FTC  was 
$16,900,000.  As  of  March  31,  1969,  1154  persons  were  employed;  about 
400  were  lawyers  and  about  200  were  economists  and  other  professionals. 
Of  the  attorneys,  about  250  were  employed  at  the  agency's  office  in 
Washington,  D.  C;  the  remainder  were  attached  to  11  field  offices  located 
in  Atlanta,  Boston,  Chicago,  Cleveland,  Falls  Church,  Virginia  (near 
Washington,  D.  C),  Kansas  City,  Los  Angeles,  New  Orleans,  New  York, 
San  Francisco  and  Seattle. 

Formal  proceedings  instituted  by  the  FTC  are  initially  adjudicated 
by  a  hearing  examiner  whose  decision  may  be  reviewed  by  the  full  Com- 
mission. If  a  violation  is  found,  the  FTC  has  no  power  other  than  to  issue 
a  cease-and-desist  order,  which  becomes  final  if  a  respondent  does  not 
seek  review  in  a  Court  of  Appeals  or  if  it  is  affirmed  on  appeal.  If  a 
respondent  violates  a  final  FTC  order,  it  is  subject  to  civil  penalties  of 
up  to  $5,000  per  day,  with  each  day  of  continuing  disobedience  consti- 
tuting a  separate  violation.^'' 

In  the  past  6  or  8  years,  the  FTC  has  resorted  less  frequently  to 
formal  proceedings,  and  has  increased  its  reliance  upon  an  "informal" 
or  "voluntary  compliance"  approach  to  bring  about  industry-wide  com- 
pliance. Among  the  more  important  of  these  informal  devices,  each 
of  which  lacks  the  force  of  law,  are  the  following: 

1.  Industry  Guides.  These  constitute  advice  to  the  business 
community  of  the  FTC's  views  of  the  legality  of  specific  conduct  in 
selected  areas.  Guides  have  been  used  to  clarify  the  problems  of  par- 
ticular industries,  such  as  shoe  labeling,  while  others  have  dealt  with 
problems  that  affect  many  different  industries,  such  as  deceptive 
pricing  and  bait-and-switch  advertising. 


20Crminal  sanctions  may  be  imposed  for  violation  of  specific  statutes  admin- 
istered by  the  FTC.  See,  e.g.,  15  U.S.C.  §§52,  54  (1964)  ;  15  U.S.C.  §§  68a,  68c,  68f.  68g, 
68h  (1964)  ;  15  U.S.C.  §§  69a,  69d.  69h,  69i  (1964) ;  15  U.S.C.  §§  70a,  70c,  70d.  70g,  70h, 
70i  (1964);  15  U.S.C.  §§1192,  1196,  1197b  (1964);  15  U.S.C.  §1335  (Supp.  III.  1965- 
1967);  15  U.S.C.  §1611    (Supp.  IV,  1965-1968). 
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2.  Advisory  Opinions.  These  opinions  are  rendered  in  response 
to  individual  inquiries  concerning  the  legality  of  a  proposed  course 
of  action.  Opinions  can  be  requested,  for  example,  with  respect  to 
proposed  advertising  campaigns  and  for  the  interpretation  of  out- 
standing cease  and  desist  orders.  While  the  FTC  may  reconsider  its 
advice,  particularly  in  light  of  changed  circumstances,  the  advice 
affords  a  businessman  a  dependable  assurance  that  the  agency  will  not 
move  against  the  business  conduct  in  question. 

3.  Trade  Regulation  Rules.  These  rules  are  published  after 
hearings,  at  which  all  businessmen  who  are  likely  to  be  affected  have 
an  opportunity  to  present  their  views.  Once  the  rules  are  pro- 
mulgated, the  FTC  may  rely  on  them  to  resolve  any  issue  arising 
subsequently  in  an  adjudicative  proceeding.  However,  the  respondent 
is  given  a  hearing  on  whether  it  is  proper  to  apply  the  rules  in  its 
case. 

4.  Assurances  of  Voluntary  Compliance  and  Informal  Corrective 
Actions.  "Assurances"  are  written  agreements  to  discontinue  ob- 
jectionable practices,  which  now  include  a  provision  for  the  sub- 
mission of  a  subsequent  compliance  report  by  the  business  unit. 
Informal  actions  take  many  forms,  including  an  oral  assertion  by  a 
businessman  that  he  will  abide  by  FTC  rules. 

C    Prior  Studies  of  the  FTC. 

This  is  by  no  means  the  first  study  evaluating  the  structure  and 
performance  of  the  FTC.  Since  its  establishment  in  1914,  a  succession  of 
independent  scholars  and  groups  have  sounded  much  the  same  themes 
in  their  criticisms  of  the  FTC,  including  the  absence  of  effective  plan- 
ning and  failure  to  establish  workable  priorities,  the  consequent  ten- 
dency to  become  involved  in  too  many  trivial  cases,  the  delay  and 
unnecessary  secrecy  in  FTC  operations,  and  the  uneven  quality  of  staff. 
It  is  worthy  of  note  that  each  successive  study  made  it  clear  that  the 
older  criticism  was  still  applicable  and  that  previously  proposed  solu- 
tions generally  had  been  ignored. 

Virtually  all  critics  of  FTC  performance  have  emphasized  its  con- 
tinuing failure  to  establish  and  follow  clear  priorities  of  administrative 
action.    Gerard  Henderson,  an  early  critic  of  the  FTC,  noted  that  the 
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agency  too  often  became  involved  in  trivial  matters,  and  attributed  this 
deficiency  to  a  lack  of  orderly  planning.21  Almost  forty  years  later,  Carl 
Auerbach  (a  member  of  this  Commission),  in  an  exhaustive  study  of 
FTC  organization  and  procedure,  documented  the  same  absence  of  any 
sense  of  priority.22  Auerbach  proposed  revisions  in  the  FTC  structure 
and  procedures  to  improve  the  effectiveness  of  planning  and  to  establish 
priorities.  Nonetheless  four  of  the  five  present  FTC  Commissioners  (all 
except  Chairman  Dixon),  in  appearances  before  our  Commission,  asserted 
that  control  by  the  FTC  of  its  own  mission,  goals  and  priorities  con- 
tinues to  be  a  most  perplexing  and  largely  unsolved  problem. 

Closely  associated  with  criticism  concerning  the  absence  of  priorities 
is  the  charge  that  the  FTC  all  too  often  has  shown  an  unfortunate 
tendency  to  become  involved  in  protracted  litigation  or  administrative 
proceedings  concerning  relatively  trivial  controversies.  The  Hoover 
Commission  in  1949  described  this  problem  in  the  following  language: 

As  the  years  have  progressed,  the  Commission  has  become  immersed 
in  a  multitude  of  petty  problems  .  .  .  the  Commission  has  largely 
become  a  passive  judicial  agency,  waiting  for  cases  to  come  upon  the 
docket,  under  routinized  procedures,  without  active  responsibilities 
for  achieving  statutory  objectives. 

In  the  selection  of  cases  for  its  formal  dockets,  the  Commission  has 
long  been  guilty  of  prosecuting  trivial  and  technical  offenses  and  of 
failing  to  confine  these  dockets  to  cases  of  public  importance.^s 

Comparable  similarities  can  be  recounted  with  respect  to  each  of  the 
standard  criticisms  previously  mentioned.  For  example,  particularly 
with  respect  to  cases  challenging  false  and  misleading  advertising  cam- 
paigns, there  has  been  substantial  unanimity  of  criticism  of  inordinate 
delay  in  FTC  procedure.^^    Critics  more  recently  also  have  challenged 


21HENDER.SON  337. 

22Auerbach,  The  Federal  Trade  Commission:  Internal  Organization  and  Procedure, 
48  Minn.  L.  Rev.  390-94  (1964)  [hereinafter  cited  as  Auerbach].  See  also  Bureau 
OF  THE  Budget,  Federal  Trade  Commission  Study  4  (Staff  Report  No.  (F-60-124) 
12  (1960) )  [hereinafter  cited  as  BOB,  FTC  Study];  Senate  Comm.  on  the  Judiciary, 
86th  Cong.,  2d  Sess.,  Report  on  Regulator\  Agencies  to  the  President-Elect 
48-52    (1960)   [hereinafter  cited  as  Landis   Report];   Commission   on   Organization   of 

THE     EXECUTr  E     BRANCH     OF     THE     GOVERNMENT,     TaSK     FoRCE     RePORT     ON     REGULATORY 

24,See  Henderson  87,  337;  Hoover  Commission  Report  125;  Landis  Report  50. 
Commissions,  App.  N,  at  122   (1949)    [hereinafter  cited  as  Hoover  Commission  Report]. 

23HOOVER  Commission  Report  125,  128.  See  also  Henderson  337;  Auerbach  390-92. 
Similar  conclusions  were  reached  recently  by  L.  Kohlmeier,  The  Regulators  251-261 
(1969i . 
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the  FTC  practice  of  publishing  cryptic  and  obscure  advisory  opinions, 
and  its  general  failure  to  make  available  to  the  public  broad  categories 
of  information  relating  to  its  operations,  particularly  its  determinations 
to  grant  or  withhold  pre-merger  clearances. ^^^ 

Finally,  there  is  the  constantly  reiterated  theme  of  concern  with  the 
uneven  quality  of  FTC  staff.  The  Hoover  Commission  Report  called 
attention  to  the  "deadwood"  and  the  detrimental  role  of  seniority  at 
the  FTC,2«  and  summarized  the  problem  with  respect  to  senior  staff  in 
the  following  manner: 

In  the  past,  the  Commission  has  applied  a  policy  of  promotion  from 
within.  That  policy  has  enabled  the  Commission  to  obtain  some 
men  of  real  competence,  but  in  other  cases,  limited  ability,  plus  sheer 
longevity,  has  won  positions  of  importance  .  .  .  Future  appointments 
and  promotions  should  discount  mere  seniority  and  instead  should 
emphasize  ability  and  experience.^'^ 

Henderson  and  Auerbach  also  made  a  variety  of  proposals  to  improve 
the  personnel  situation. ^s 

This  summary  of  the  history  of  criticism  of  the  FTC  would  not  be 
complete  without  noting  the  highly  publicized  report  issued  earlier  this 
year  entitled  The  Consumer  and  The  Federal  Trade  Commission.^^ 
That  report  developed  out  of  a  study  in  the  summer  of  1968  by  a  group 
of  law  students  brought  together  by  Ralph  Nader.  The  report  concluded 
not  only  that  the  standard  criticisms  of  the  FTC  continue  to  be  valid, 
but  also  that,  among  many  other  failings,  the  agency's  methods  of  detect- 
ing statutory  violations  were  inadequate,  its  consumer  protection  program 
(particularly  in  the  area  of  false  advertising)  was  largely  ineffective  in 
coping  with  modern  forms  of  deceptive  advertising,  and  its  heavy  reliance 
on  voluntary  enforcement  techniques  was  failing  to  secure  real  compli- 
ance with  the  law.3o  The  report  concluded  that  the  overall  performance 
of  the  FTC  was  "shockingly  poor''.^^ 

In  the  next  section  we  will  report  on  the  results  of  our  own  evalu- 
ation of  the  quality  of  FTC  performance. 


25See  generally  Auerbach  445-49,  464-65,  518,  519. 
26HOOVER  Commission  Report  127. 
27  Id. 

28HENDERSON  328;  Auerbach  408-09,  417. 

29  E.  Cox,  R.  Fellmeth,   &  J.  Schulz,  The  Consumer  and  the  Federal  Trade 
Commission    (1969)    [hereinafter  cited  as  Nader  Rei'Ort]. 
sold,  at  128-37. 
31/d.  at  137. 

36-138  O  -  69  -  24 
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in.    OVERALL  EVALUATION  OF  WORK  PRODUCT  AND  STAFF. 

An  evaluation  of  the  quality  of  performance  of  the  FTC  is  central 
to  the  mandate  of  this  Commission,  and  we  therefore  have  undertaken 
to  make  it. 

A.    Planning  Procedures. 

The  most  widespread  criticism  of  performance  at  the  FTC  by  its 
Commissioners  and  staff  relates  to  the  absence  of  effective  planning  and 
coordination  of  activities  within  the  agency.  Four  of  the  present  Com- 
missioners and  a  number  of  senior  staff  members  generally  agreed  that 
the  agency's  review  of  its  own  mission,  goals  and  priorities  continues  on 
an  ad  hoc  basis  only,  and  two  Commissioners  indicated  that  efforts  to 
improve  planning  in  recent  years  had  failed. 

Such  difficulties  have  a  long  history  at  the  FTC.  The  most  recent 
attempt  at  reform  began  in  1960,  following  the  publication  of  a  study  by 
the  Bureau  of  the  Budget  recommending  establishment  of  a  program 
review  staff  which  would: 

(a)  .  .  .  locate  the  primary  "troublespots"  in  the  economy  in  which 
FTC  should  apply  its  efforts,  (b)  evaluate  competing  proposals  for 
project-type  investigations,  (c)  determine  and  recommend  to  the 
Commission  appropriate  division  of  effort  between  anti-merger,  other 
anti-monopoly  and  antideceptive  practices  work,  (d)  determine  and 
recommend  to  the  Commission  the  amount  of  agency  effort  which 
should  be  devoted  to  "applications  for  complaint"  investigations  as 
opposed  to  project-type  investigations,  and  (e)  develop  or  approve 
standards  by  which  such  applications  will  be  judged."  .  .  .  All  this 
and  other  pertinent  data  should  be  presented  to  the  Commission  in 
such  a  manner  that  it  may  weight  the  priorities  and  determine  the 
annual  program.32 

An  Office  of  Program  Review  was  established  by  the  Commission,  but 
it  consisted  entirely  of  one  program  review  officer,  an  economist,  and 
a  secretary.  As  far  as  we  are  aware,  no  statement  of  long-range  objectives 
of  the  FTC  or  its  bureaus  was  ever  produced  by  the  Office  of  Program 
Review,  nor  did  it  prepare  any  studies  or  reports  delineating  priorities 
as  to  substantive  areas  on  which  the  respective  bureaus  and  divisions 


82BOB,  FTC  Study  12. 
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should  concentrate.   The  incumbent  program  review  officer  died  almost 
a  year  ago  and  has  not  been  replaced. 

The  consequence  of  a  lack  of  direction  from  the  top  has  been  de 
facto  delegation  of  a  good  deal  of  authority  to  the  staff,  with  a  kind  of 
veto  authority  over  staff  decisions  exercised  by  the  five  Commissioners 
on  a  case-by-case  basis.^^  Each  time  a  complaint  is  received  (at  a  current 
rate  of  more  than  12,000  a  year) ,  some  member  of  the  FTC  staff,  usually 
at  a  fairly  low  level,  must  decide  whether  the  matter  is  sufficiently  import- 
ant to  justify  committing  a  portion  of  the  limited  resources  of  the  agency 
to  an  investigation.  If  numerous  respondents  are  involved  or  the 
investigation  would  require  a  substantial  commitment  of  manpower  or 
funds,  the  staff  must  obtain  prior  approval  from  the  full  Commission, 
but  the  proportion  of  investigations  opened  pursuant  to  this  procedure 
is  not  large.  A  staff  member  who  decides  to  open  an  investigation  may 
be  in  a  position  to  compare  the  relative  merits  of  that  particular 
investigation  against  some  other  activity  within  his  own  division— for 
example,  opening  an  investigative  file  for  an  alleged  bart-and-switch 
fraud  by  one  prospective  respondent  as  opposed  to  a  similar  fraud  by 
another.  But  we  are  advised  that,  at  present,  he  has  no  institutional 
devices  or  agency-wide  standards  available  to  him  for  comparing  the 
relative  merits  of  allocating  FTC  resources  to  proceedings  against  possible 
violations  of  law  handled  by  different  divisions  or  bureaus. 

Nor  has  the  Commission  indicated  to  its  staff  any  useful  criteria  by 
which  it  should  be  guided  in  opening  investigations,  selecting  among 
available  enforcement  devices,  closing  investigations,  or  recommending 
the  filing  of  complaints.  For  example,  the  FTC's  Administrative  Manual 
lists  only  the  following  as  "Criteria  for  opening  an  investigation": 

An  initial  investigation  shall  be  .  .  .  opened  .  .  .  when: 

(a)  a  proposed  respondent  is  to  be  contacted,  or 

(b)  a  case  is  to  be  sent  to  a  field  office,  or 

(c)  8  hours  of  legal,  economic,  accounting,  or  scientific  analysis  is  to 
be  spent  on  the  case. 


33Lack  of  coordinated  planning  seems  much  less  a  problem  in  the  FTC's  merger 
division,  partly  because  of  the  participation  of  economists  from  the  Bureau  of 
Economics  in  the  planning  process,  and  the  comments  in  the  following  text  are  not 
meant  to  apply  to  that  division. 
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It  is  necessary  to  follow  the  investigation  procedure  set  forth  below 
when  the  above  criteria  are  met  to  prevent  investigation  of  the  same 
matter  again  without  knowledge  that  it  previously  had  been  investi- 
gated; to  save  time  and  avoid  confusion  .  .  .  and  to  be  able  to  record 
work  performed  which  reflects  workload,  productivity,  and  amount 
of  time  spent  on  specific  work.^^ 

Directions  to  the  staft^^  as  to  criteria  for  selection  among  available 
enforcement  devices  are  hardly  more  helpful.  The  FTC  in  recent  years 
has  increasingly  moved  from  formal  to  informal  compliance  procedures, 
and  the  staff  now  must  decide  whether  to  proceed  by  an  "informal 
corrective  action",  by  accepting  an  "assurance  of  voluntary  compliance", 
of  by  insisting  on  entry  of  a  formal  order  to  cease  and  desist.^s  The 
criteria  for  making  that  determination  appear  in  the  FTC's  Admin- 
istrative Manual  under  a  category  entitled  "Flexible  Procedure",  which 
states  that  an  assurance  should  not  be  taken  "where  it  appears  likely  that 
recurrence  of  unlawful  conduct  may  be  effectively  prevented  only  by 
a  formal  order.  ..."    The  manual  adds: 

The  sole  test  is  whether  "the  public  interest  will  be  safeguarded" 
by  informal  non-adjudicatory  disposition,  and  in  every  case  in- 
formation should  be  fully  developed  so  as  to  permit  a  comprehensive 
application  of  this  test  to  the  acts  or  practices  involved.  One  of 
the  factors  to  be  considered  in  the  application  of  this  test  is  the 
extent  of  cooperation  by  the  proposed  respondent.  .  .  .^^ 

These  guides  are  not  of  appreciable  use  to  the  staff  in  estimating 
the  relative  value  of  committing  the  FTC's  limited  resources  to  action 
of  various  sorts.  Other  considerations,  such  as  seriousness  or  public 
significance  of  the  alleged  violation,  long-term  enforcement  goals  of  the 
agency,  vulnerability  of  the  victims  of  the  violation,  and  the  like,  are 
not  mentioned. 

A  similar  lack  of  direction  and  control  emerges  in  the  area  of  formal 
complaints.    Staff  members  frequently  complain  that  they  have  no  real 


34 FTC  Administrative  Manual,  Series  6— Special  Instructions,  ch.  6-051.3.  On  oc- 
casion, there  have  been  directives  from  the  Commission  to  the  staff  dealing  with 
particular  problems,  but  these  are  not  intended  to  provide  comprehensive  planning 
guidance.  See  Memorandum  from  Commissioner  James  M.  Nicholson  to  the  FTC 
60-61    (August  11,   1969). 

36For  an  explanation  of  the  implications  of  these  different  enforcement  techniques, 
see  pp.  22  to  25  infra. 

86FTC  Administrative  Manual,  supra  note  34,  at  6-055.9B. 
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idea  of  the  factors  the  FTC  regards  as  decisive,  or  even  relevant,  in 
determining  when  formal  actions  should  be  brought,  and  that  this  situa- 
tion has  been  aggrevated  by  the  sharp  differences  among  Commissioners 
as  to  how  the  limited  resources  of  the  FTC  should  best  be  used.^^  These 
staff  complaints  appear  to  be  justified.  The  Administrative  Manual 
warns  only  that  issuance  of  complaints  "should  not  be  recommended  to 
the  Commission  unless  the  attorney  responsible  for  the  trial  has  evidence 
which,  in  his  opinion,  is  sufficient  to  establish  a  prima  facie  case-in-chief 
in  support  of  all  the  allegations  of  the  complaint  .  .  ."^s  Of  course,  when 
a  majority  of  the  FTC  rejects  a  proposed  complaint,  there  may  be  an 
accompanying  memorandum  explaining  the  reasons  why  formal  action 
was  not  justified  with  respect  to  the  particular  matter,  and  such  advice 
might  help  to  decide  similar  questions  arising  in  the  future.  But  this 
kind  of  ad  hoc  approa^ch  is  hardly  a  substitute  for  the  kind  of  compre- 
hensive planning  envisioned  by  the  Bureau  of  the  Budget  in  1960. 

It  further  appears  that  there  is  no  effective  procedure  within  the 
FTC  to  keep  track  of  progress  on  matters  formally  initiated,  to  establish 
realistic  deadlines,  or  to  terminate  investigations  once  it  becomes  ap- 
parent that  anticipated  returns  do  not  justify  continued  investment  of 
time  and  effort.^^  Frequently,  investigations  or  studies  disappear  into 
the  lower  levels  of  the  FTC,  and  reappear  only  after  many  years  have 
elapsed.^^  Without  effective  control  and  tracking  techniques,  this  situa- 
tion is  almost  certain  to  continue. 

In  joining  the  procession  of  critics  who  have  discovered  a  lack  of 
established  priorities  at  the  FTC,  or  effective  planning  consistent  with 
those  priorities,  we  do  not  mean  to  suggest  that  planning  is  a  simple 
matter  or  that  every  action  of  the  FTC  can  be  made  to  flow  from  a 
preordained  set  of  priorities.  We  recognize  that  sensible  planning  must 
avoid  the  competing  dangers  of  aimlessness  on  the  one  hand  and  in- 
flexibility on  the  other.  We  agree,  however,  with  the  views  of  the 
majority  of  present  Commissioners  that  the  balance  has  tipped  too  far 
in  the  direction  of  ad  hoc  and  unordered  responses  to  individual  prob- 
lems as  they  arise. 


STSee  discussion  at  pp.  35-36,  infra. 

38FTC  Administrative  Manual,  supra  note  34,  at  6-051. 17A. 
39See  Nicholson  Memorandum,  supra  note  34,  at  20. 
*OSee  pp.  42-43,  infra. 
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B.    Statistical  Measure  of  FTC  Performance. 

Statistics  alone  on  cases  and  proceedings  do  not  fully  measure  the 
meaningful  output  of  an  agency  such  as  the  FTC;  nor  do  we  believe 
that  the  budgetary  allocations  among  specific  areas  of  activity  completely 
reflect  the  importance  the  Commission  assigns  them.  Nevertheless,  such 
quantitative  data,  subject  to  this  important  qualification,  provide  a 
rough  but  significant  indicator  of  the  trends  in  the  Commission's  output 
and  its  ordering  of  priorities,  at  least  in  the  absence  of  countervailing 
data. 

1.    ComparaUve  Output  of  the  FTC:   1961-1969. 

Every  three  months,  the  FTC  compiles  detailed  statistical  summaries 
of  its  work  product  for  the  past  quarters  of  the  fiscal  year  in  booklets 
entitled  Workload  and  Manpower  Reports.*^  Examination  of  these  re- 
ports reveals  some  interesting  facts  about  the  operations  of  the  FTC  in 
recent  years. 

a.    Investigational  stage. 

According  to  the  FTC  Administrative  Manual,  no  more  than  eight 
hours  of  legal,  economic,  accounting,  and  scientific  analysis  may  be 
spent  on  a  matter  before  the  opening  of  a  formal  investigation  file, 
referred  to  at  the  FTC  as  a  "7-digit  investigation"  file.  As  Table  I  indi- 
cates, the  number  of  investigation  files  opened  by  the  agency  has  declined 
substantially  during  the  period  1961-1969,  to  a  point  where  investigations 
opened  in  1969  were  less  than  one-third  of  the  total  for  1961. 


4iThe  FTC's  fiscal  year  ends  June  30,  so  that  Fiscal  Year-1969  runs  from  July 
1,  1968,  to  June  30,  1969.   All  references  in  the  text  to  years  refer  to  fiscal  years. 
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TABLE  I* 
SEVEN  DIGIT  INVESTIGATIONS  OPENED 


Fiscal  Year 

1961 

1962 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

Restraint    of   Trade    

884 

741 

301 

351 

236 

249 

352 

218 

181 

899 

897 

854 

686 

615 

748 

666 

388 

192 

Textiles  and  Furs   

241 

157 

156 

346 

216 

160 

174 

146 

238 

Totals**    

.  . .     2.024 

1,795 

1,311 

1.383 

1.067 

1.157 

1.192 

752 

611 

Restraint  of  Trade 

Discriminatory    Practices    

198 

75 

81 

159 

73 

S3 

General  Trade  Restraints   

no 

99 

107 

112 

M 

67 

Mergers    

43 

62 

52 

76 

68 

50 

9 

5 

12 

11 

Office  '  of  Director    

1 

Deceptive  Practices 

Food    and    Drug   Advertising    . . . 

176 

67 

180 

143 

75 

48 

General    Practices     

300 

548 

559 

512 

260 

131 

General    Advertisine               .    . 

210 

Special    Projects    

6 

53 

12 

Office  of  Director  

9 

5 

1 

•Information  in  this  and  all  other  tables  is  taken  from  the  Workload  and  Manpower  Reports.  Discrepancies 
in  these  tables  reflect  discrepancies  in  the  reports. 

Omissions  in  this  and  all  other  tables  occur  for  one  of  the  following  reasons:  1)  The  division  was  not 
then  in  existence;  2)  the  division  was  functioning  but  figures  were  not  available;  3)  there  was  no  activity  in 
this  area  in  that  year. 

••Part  of  the  reason  for  the  decline  in  the  total  of  investigations  opened — particularly  in  1963 — may 
have  been  the  institution  of  new  rules  of  procedure  in  1962  which,  in  effect,  forced  the  FTC  lawyers  to 
be  fully  prepared  for  trial  before  a  complaint  was  issued. 


The  total  of  investigation  files  opened  by  the  Bureau  of  Textiles 
and  Furs  has  been  maintained  at  an  average  of  a  little  more  than  200 
per  year.  Since  the  total  for  the  agency  has  declined  sharply,  textile  and 
fur  investigations,  which  accounted  for  about  11%  of  investigation  files 
opened  in  1961,  now  account  for  nearly  40%  of  the  total.  Meanwhile, 
the  number  of  investigation  files  opened  by  the  Bureaus  of  Restraint 
of  Trade  and  Deceptive  Practices  has  declined  sharply,  and  was  lower 
in  1969  than  in  any  year  since  1961.  The  Bureau  of  Restraint  of  Trade 
opened  181  investigations  in  1969,  compared  to  884  in  1961;  the  Bureau 
of  Deceptive  Practices  opened  192  in  1969,  compared  to  899  in  1961. 
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The  picture  with  respect  to  the  annual  number  of  7-digit  investiga- 
tions completed  is  similar. 


TABLE  II 


SEVEN  DIGIT  INVESTIGATIONS  COMPLETED 


Fiscal  Year 

1961 

1962 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

3?6 

709 

346 

467 

729 

492 

321 

196 

289 

896 

788 

764 

837 

706 

795 

546 

522 

498 

Textiles  and   Furs    

195 

180 

202 

253 

275 

186 

191 

166 

167 

Totals  

...      1,427 

1,677 

1,312 

1,557 

1.710 

1,473 

1,058 

884 

954 

Restraint  of  Trade 

Discriminatory    Practices    

285 

330 

585 

375 

165 

74 

120 

General   Trade   Restraints    

29 

93 

102 

78 

108 

67 

98 

Mergers    

32 

44 

42 

39 

48 

54 

66 

Compliance  

5 

Office  of  Director  

Deceptive  Practices 

Food  and  Drug  Advertising 

197 

232 

132 

224 

137 

121 

80 

General   Practices   

276 

287 

574 

571 

396 

364 

386 

291 

318 

Soecial    Projects    

6 

37 

32 

Dffice  of  Director  

7 

As  Table  II  shows,  the  totals  for  1968  and  1969  (884  and  954,  re- 
spectively) are  substantially  lower  than  the  totals  for  1961  and  1962 
(1427  and  1677,  respectively),  and  lower  than  any  year  since  1961.  The 
Bureau  of  Textiles  and  Furs  averaged  about  190  investigations  com- 
pleted per  year  in  the  period  1961-1963,  and  about  175  completed  per 
year  in  the  period  1967-1969,  so  that  the  change  for  that  Bureau  is  slight. 
In  contrast,  investigations  completed  by  the  Bureau  of  Restraint  of 
Trade  were  down  from  an  average  of  over  460  per  year  in  the  period 
1961-1963  to  an  average  of  less  than  300  per  year  in  the  period  1967- 
1969,  and  investigations  completed  by  the  Bureau  of  Deceptive  Practices 
were  down  from  an  average  of  about  800  per  year  in  the  period  1961- 
1963  to  a  little  over  500  per  year  in  the  period  1967-1969. 
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Because  the  downward  trend  in  investigations  completed  is  not  as 
sharp  as  the  downward  trend  in  investigations  opened,  the  FTC  is 
making  some  progress  in  cutting  into  its  backlog  of  pending  cases.  Table 
III  shows  that  the  total  workload  (i.e.  investigations  on  hand  at  the 
beginning  of  the  fiscal  year  plus  investigation  files  opened)  is  down  from 
a  high  of  almost  4,000  matters  in  1965  to  about  3200  in  1967,  2900  in 
1968  and  2600  in  1969. 


TABLE  HI 


SEVEN  DIGIT  EWESTIGATIONS :  TOTAL  WORKLOAD 


Fiscal  Year                           1961        1962        1963        1964        1965 

1966 

1967 

1968 

1969 

Restraint  of  Trade   

1,659 

1,181 

1.046 

943 

933 

1,832 

1,882 

1,756 

1,598 

1,279 

Textiles  and  Furs  

502 

388 

376 

333r 

406 

Totals  

3,993 

3,451 

3.178 

2,874 

2,618 

Restraint  of  Trade 

Discriminatory    Practices    

1.193 

693 

475 

373 

352 

General   Trade   Restraints    

329 

332 

367 

334 

340 

Mergers    

137 

147 

187 

207 

202 

Compliance  

9 

17 

29 

37 

Office  of  Director  

Deceptive  Practices 

Food  and  Drug  Advertising 

419 

485 

395 

305 

236 

General   Practices   

1,413 

1,389 

1,291 

1,147 

961 

Compliance  

1 

1 

Special    Projects    

63 

145 

79 

Office  of  Director  

8 

7 

2 

b.    Formal  Proceedings. 

As  Table  IV  shows,  the  number  of  formal  complaints  issued  by  the 
FTC  is  down  from  an  average  of  a  little  over  350  per  year  during  the 
period  1961-1963  to  less  than  200  per  year  during  the  period  1967-1969. 
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TABLE  rV 


COMPLAINTS  ISSUED  BY  THE  COMMISSION 


Fiscal  Year 

1961  • 

1962* 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

Restraint  of  Trade 

Contest     

17 

15 

8 

14 

7 

6 

9 

Consent     

213 

80 

18 

80 

17 

10 

19 

Totals    

121 

49 

230 

95 

26 

94 

24 

16 

28 

Deceptive  Practices 

Contest    

43 

32 

19 

11 

40 

16 

11 

Consent     

86 

97 

47 

37 

68 

29 

54 

Totals     

177 

93 

127 

129 

66 

48 

108 

45 

65 

Textiles  and  Furs 

Contest     

6 

2 

2 

3 

2 

1 

2 

Consent     

66 

83 

67 

49 

87 

61 

125 

Totals     

115 

91 

74 

85 

69 

52 

89 

62 

127 

Totals  for  Agency 

Contest     

66 

49 

29 

28 

49 

23 

22 

Consent     

365 

260 

132 

166 

172 

100 

198 

Totals     

.    .         410 

232 

431 

309 

161 

194 

221 

123 

220 

'Breakdown  of  component  parts  is  not  available  for   1961   and   1962. 


The  number  of  cease  and  desist  orders  issued  by  the  FTC  has  cor- 
respondingly declined  (see  Table  V). 

TABLE  V 
ORDERS  TO  CEASE  AND  DESIST  ISSUED  BY  THE  COMMISSION 


Fiscal  Year 


1961 


1962   1963 


1964 


1965 


1966    1967    1968 


1969 


Restraint  of  Trade 


103 


92 


261 


136 


39 


94 


30 


23 


27 


Deceptive   Practices 


180 


176 


118 


161 


67 


51 


96 


53 


68 


Textiles   and  Furs 


92 


143 


75 


88 


69 


51 


89 


62 


126 


Totals 


374 


407 


454 


385 


175 


196 


215 


138 


221 


In  1968  only  123  formal  complaints,  less  than  one-third  of  the  totals 
for  1961  and  1963,  were  filed.  In  1969,  220  complaints  were  filed,  which 
is  substantially  higher  than  1968  ^ut  still  a  good  deal  lower  than  many 
prior  years. 
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Once  again,  it  is  instructive  to  analyze  this  trend  for  individual 
bureaus  within  the  FTC.  Complaints  issued  by  the  Bureau  of  Textiles 
and  Furs  have  not  declined  as  rapidly  as  those  issued  by  other  bureaus, 
with  the  result  that  in  1968  and  1969,  that  bureau  accounted  for  more 
than  50%  of  total  complaints  issued.  Most  of  the  increase  in  the  1969 
total  over  1968  is  accounted  for  by  complaints  coming  out  of  that 
bureau.  The  number  of  complaints  issued  by  the  Bureau  of  Restraint 
of  Trade  is  down  from  highs  of  121  in  1961  and  230  in  1963  to  16  in 
1968  and  28  in  1969.  The  Bureau  of  Deceptive  Practices  fell  from  highs 
of  177  in  1961  and  129  in  1964  to  45  in  1968  and  65  in  1969. 

Issuing  a  proposed  complaint  does  not  necessarily  commit  the  FTC 
to  extended  litigation,  as  many  of  the  proposed  complaints  will  lead  to 
negotiation  of  a  consent  order.  Table  IV  shows  that  in  1968,  when  a 
total  of  123  formal  complaints  were  filed,  100  of  those  were  settled  by 
consent.  Thus,  six  restraint  of  trade  cases,  16  deceptive  practice  cases 
and  1  textile  and  fur  case  inaugurated  that  year  were  contested.  49 
cases  opened  in  1967  were  contested,  28  in  1966,  and  29  in  1965. 

One  consequence  of  the  sharp  decline  in  formal  enforcement  activity 
has  been  to  put  the  FTC's  hearing  examiners  virtually  out  of  work. 
Table  VI  shows  that  the  average  number  of  hearing  examiners  at  the 
FTC  has  declined  in  recent  years  from  20  in  1965  to  less  than  13  in  1969. 


TABLE  VI 


HEARING  EXAMINERS 


Fiscal  Year 

1965 

1966 

1967 

1968 

1969 

. .     20.00 

16.25 

15.00 

13.75 

12.63 

..      99 

71 

96 

61 

51 

Cases  disposed  of  during  fiscal  year   

..      62 

29 

59 

35 

24 

Litigated     

44 

21 

39 

26 

16 

Other**     

..      18 

8 

20 

9 

8 

Hearing    days    

..    300 

307 

459 

345 

247 

5.0 

4.4 

6.4 

4.4 

4.0 

3.1 

1.8 

3.9 

2.5 

1.9 

Average  number  of  hearing  days  per  examiner  . . 

15.00 

18.9 

30.6 

25.1 

19.6 

'Cases  on  hand  at  beginning  of  fiscal  year,  complaints  docketed  during  fiscal  year,  and  cases  reopened 
or  remanded  during  fiscal  year. 

••Includes,  inter  alia  consent  agreement  cases,  hearings  to  determine  if  OCD  has  been  violated  or  if  it 
should  be  modified,  cases  placed  on  suspense  by  the  Commission,  and  cases  disposed  of  by  the  Commission 
before  issuance  of  an  initial  decision. 
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The  workload  per  hearing  examiner  has  averaged  less  than  five  cases 
per  year  over  the  past  five  years,  and  the  average  number  of  hearing 
days  per  year  was  about  22  per  examiner  during  the  same  period.*^ 

c.    Voluntary  Compliance  Program, 

Voluntary  compliance  activity  at  the  FTC  involves  two  related  cate- 
gories. The  first  category  is  entitled  "Assurances  of  Voluntary  Com- 
pliance" (AVC),  which  are  signed  agreements  between  potential  re- 
spondents and  the  FTC.  FTC  rules  require  that  firms  signing  AVCs 
submit  within  6  months  a  compliance  report  giving  documentary  proof 
of  compliance.  The  second  category  is  entitled  "Informal  Corrective 
Actions"  (ICA),  and  includes,  in  addition  to  AVCs,  exchanges  of  letters 
and  purely  verbal  assurances  of  discontinuance. 

(1)  AVC.  Table  VII  shows  that  the  total  number  of  AVCs  has 
increased  from  239  in  1963  to  more  than  500  in  each  year  during  the 
period  1967  through  1969. 


TABLE  VII 
ASSURANCES  OF  VOLUNTARY  COMPLIANCE 


Fiscal  Year 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

Restraint   of    Trade    

3 

16 

36 

45 

62 

28 

44 

Deceptive   Practices    

224 

303 

313 

199 

141 

141 

174 

12 

97 

144 

97 

68 

39 

45 

Total  for  Three  Enforcement  Bureaus 

. .       239 

416 

493 

341 

271 

208 

263 

Industry   Guidance  &  Others    

283 

81 

288 

299 

248 

Totals  for   Agency    

239 

416 

776 

422 

559 

507 

511 

These  figures  are  misleading,  however,  in  that  the  total  number  of 
AVCs  for  1963  and  1964  includes  only  those  obtained  by  the  three  enforce- 
ment bureaus  of  the  FTC,  while  the  totals  for  1965  through  1969  include 
not  only  the  AVCs  from  those  three  bureaus  but  also  from  the  Bureau 
of  Industry  Guidance.  Prior  to  1965,  the  latter  bureau  did  not  take 
AVCs. 


42To  take  up  some  of  the  slack,  hearing  examiners  have  been  given  "special  as- 
signments" by  the  FTC,  and  also  by  other  agencies. 
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If  only  AVCs  from  the  three  enforcement  bureaus  are  considered, 
it  will  be  seen  that  the  total  AVCs  on  the  average  for  each  year  during 
the  period  1967  through  1969  (about  250  per  year)  are  a  good  deal  less 
than  the  average  for  the  period  1963-1965  (about  380  per  year).  Thus, 
the  situation  with  respect  to  AVCs  obtained  by  the  enforcement  bureaus 
is  similar  to  that  with  respect  to  formal  proceedings  in  that  the  trend  is 
downward. 

(2)  ICA.  The  total  number  of  ICAs  increased  from  less  than  2,000 
in  1964  to  more  than  5,700  in  1969.  But,  as  Table  VIII  indicates,  the 
entire  increase  represents  corrective  actions  by  the  Bureau  of  Textiles 
and  Furs. 


TABLE  Vra 
INFORMAL  CORRECTIVE  ACTIONS 


Fiscal     Year                       

1964 

1965 

1966 

1967 

1968 

1969 

75 

100 

100 

125 

100 

100 

303 

313 

199 

141 

141 

174 

Textiles    and    Furs*  •  •           

1,178 

•  ••• 

2,614 

2,422 

3,656 

5,120 

341 

341 

451 

413 

385 

300 

Totals     

1,947 

2,566 

3,364 

3,121 

4,282 

5,768 

•Figures  are  based  on  interviews  with  bureau  directors. 

••Figures    represent    assurances    of    voluntary    compliance.     Bureau    director    Frank    Hale   stated    in    an 
interview  that  AVC's  are  the  only  informal  corrective  actions  reported   for  that  bureau. 
•••Figures  are  from  budget  hearings. 
••••Figures  are  not  available. 


In  1964,  that  bureau  accounted  for  about  60%  of  the  total  number 
of  ICAs,  whereas  in  1969  it  accounted  for  almost  90%. 

d.    Contplittnce  Activities, 

(1)  Compliance  with  Orders  to  Cease  and  Desist.  Under  FTC  rules, 
an  initial  compliance  report  must  be  filed  within  60  days  after  the 
issuance  of  an  order.  Thereafter,  the  FTC  may  call  for  a  supplemental 
report  or  initiate  a  compliance  investigation.  As  Table  IX  indicates, 
the  total  number  of  requests  for  supplemental  compliance  reports  and 
compliance  investigations  has  not  varied  sharply  during  the  period 
1965  through    1969. 
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TABLE  rX 
COMPUANCE 


Fiscal   Year    

1965 

1966 

1967 

1968 

1969 

Orders    to    Cease    and    Desist    Issued    in    the    Ten 
Preceding  Years    

2,975 

2,844 

2.866 

2,908 

2,758 

Supplemental  Compliance  Reports  Received 

Deceptive  Practices   

14 

33 

49 

14 

19 

Restraint   of  Trade    

45 

27 

14 

15 

14 

Textiles   and   Furs    

33 

48 

23 

18 

33 

Totals     

92 

108 

86 

47 

66 

Compliance  Investigations  Initiated 

Deceptive  Practices   

62 

107 

49 

77 

77 

Restraint  of  Trade  

19 

49 

33 

23 

22 

Textiles   and   Furs    

30 

30 

32 

41 

67 

111 

186 

114 

141 

166 

Total  of  supplemental  reports  and  investigations   . . 

203 

294 

200 

188 

232 

Percentage    of   orders    checked    

6.82 

10.33 

6.97 

6.46 

8.41 

Certified  to  Justice  for  civil  penalty  or  enforcement 

proceedings 

Deceptive  Practices   

2 

7 

3 

3 

3 

Restraint  of  Trade  

3 

2 

2 

2 

Textiles   and   Furs    

2 

6 

3 

4 

Totals     

7 

15 

5 

6 

11 

Compliance  investigations  are  generally  initiated  on  the  basis  of  com- 
plaints of  continued  violation;  the  FTC  rarely  initiates  such  investiga- 
tions on  its  own  motion. 

In  the  last  five  years,  only  44  cases  (or  an  average  of  about  9  per 
year)  from  the  entire  agency  were  certified  to  the  Department  of  Justice 
for  penalty  or  enforcement  proceedings  for  non-compliance  with  a  cease- 
and-desist  order.  We  were  advised  by  a  senior  FTC  staff  member  in 
charge  of  compliance  activities  that  when  a  compliance  report  is  un- 
satisfactory or  a  compliance  check  reveals  some  problem,  the  usual 
procedure  is  to  negotiate  with  the  respondent  until  compliance  is  satis- 
factorily established. 
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(2)  Compliance  with  ICAs  and  AVCs.  The  FTC  makes  no  effort 
whatever  to  secure  compliance  with  ICAs.  Businesses  signing  AVCs  are 
required  to  submit  compliance  reports  within  6  months,  but  we  are 
advised  that  the  bureaus  generally  do  not  make  independent  checks  to 
see  whether  there  actually  is  compliance  after  that  report  is  filed.  Also, 
while  the  bureaus  have  the  authority  to  require  additional  reports  on 
compliance,  this  is  rarely  done  unless  a  letter  of  complaint  is  received 
against  the  same  potential  respondent. 

e.    Evaluation  of  Comparative  Data. 

Although  we  are  perplexed  by  the  magnitude  of  the  reduction  in 
investigational  activity  by  the  FTC,  we  are  reluctant  to  draw  critical 
inferences  from  that  alone.  The  FTC  perhaps  was  opening  too  many 
investigation  files  in  the  period  1961-1963,  thereby  spreading  its  resources 
too  thinly  to  do  a  first-rate  job  in  any  area.  Moreover,  we  do  not  want 
to  introduce  a  kind  of  "numbers  game"  as  a  standard  for  measuring  the 
quality  of  performance  simply  on  the  basis  of  whether  more  complaints 
were  filed  or  investigations  opened  this  year  than  last.  It  is  disappointing 
however,  that  the  FTC  has  not  used  the  opportunity  created  by  the 
sharp  decline  in  investigational  activity  to  reduce  more  substantially  its 
backlog  of  pending  cases,  and  to  increase  its  selectivity  in  opening  files 
in  accordance  with  some  perceptible  objectives  or  order  of  priorities.** 
Because  the  trend  in  investigations  closed  is  also  down,  the  backlog  of 
pending  matters  is  still  very  great. 

With  respect  to  enforcement  policy,  we  believe  that  the  de-emphasis 
of  formal  enforcement  has  gone  too  far.  It  is  extraordinary  that  the 
FTC  issued  less  than  200  formal  complaints  in  3  of  the  4  years  between 
1965  and  1968,  and  a  total  of  only  123  in  1968.  Of  that  1968  total,  only 
61  were  generated  by  the  Bureaus  of  Restraint  of  Trade  and  Deceptive 
Practices,  and  of  that  61,  only  22  involved  contested  proceedings. 

It  would  be  easy  of  course,  to  pad  litigation  statistics  by  bringing  a 
whole  series  of  relatively  simple  and  pointless  cases.  On  the  other  hand, 
for  an  agency  employing  over  400  lawyers,  and  charged  with  respon- 


43Thc  FTC's  own  rule,  which  requires  the  opening  of  an  investig;ation  after  com- 
mitment of  eight  hours  of  agency  time,  makes  it  unlikely  that  extensive  pre-investiga- 
tion  research  explains  the  decline  in  7-digit  investigations  opened.  Also,  if  the  FTC 
were  being  more  selective  in  opening  files,  one  would  expect  that  the  percentage  of 
cases  closed  without  affirmative  agency  action  (i.e.  without  filing  a  complaint,  entry 
of  an  order,  or  negotiation  of  some  form  of  voluntary  compliance)  would  decline. 
Our  research  indicates,  however,  that  of  the  total  number  of  investigations  closed 
each  year,  it  is  still  true  that  more  than  50%  are  closed  for  reasons  such  as  insub- 
stantiality  of  violation,  no  evidence  of  violation,  and  insufficient  public  interest. 
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sibility  for  enforcement  of  statutes  in  important  and  developing  areas 
of  law,  to  initiate  a  grand  total  of  23  contested  cases  in  a  year  is  dis- 
turbing. With  such  an  obvious  disinclination  by  the  FTC  to  proceed 
formally,  we  fear  that  the  business  community  may  cease  to  take  seri- 
ously the  guides,  rules,  and  other  administrative  pronouncements  by  the 
FTC,  and  also  may  cease  to  take  seriously  the  statutes  the  FTC  is  em- 
powered to  enforce. 

In  terms  of  allocation  of  enforcement  efforts,  we  believe  that  the 
present  commitment  of  effort— with  nearly  40%  of  total  investigations 
opened,  and  50%  of  complaints  filed,  involving  the  Bureau  of  Textiles 
and  Furs— indicates  a  fundamental  failure  in  the  establishment  of 
priorities  by  the  Commission.  Moreover,  we  question  whether  the 
thousands  of  trivial  ICAs  and  AVCs  generated  by  the  Bureau  of  Tex- 
tiles and  Furs  provide  very  important  consumer  protection  or  serve  any 
other  worthwhile  enforcement  goal.^* 

Despite  heightened  emphasis  at  the  FTC  on  its  voluntary  compli- 
ance program,  the  figures  show  that,  except  for  the  area  of  textiles  and 
furs,  there  is  a  general  decline  in  this  form  of  FTC  activity.  The  de- 
cline in  the  number  of  formal  proceedings  therefore  does  not  coincide 
with  any  increase  in  the  number  of  informal  dispositions.  In  any  event, 
we  question  the  operation  of  a  voluntary  compliance  program  for  which 
no  effective  compliance  checks  have  been  devised.  Many  companies  that 
voluntarily  agree  to  change  their  business  practices  undoubtedly  will  do 
so,  but  others  will  not.  Absent  a  program  of  careful  compliance  sur- 
veillance, coupled  with  strong  sanctions  when  necessary,  the  voluntary 
compliance  program  cannot  be  regarded  as  effective  law  enforcement. 

Recognizing  the  frailty  of  statistical  portrayals  which  ignore  qualita- 
tive considerations,  it  nevertheless  appears  significant  that  available 
measurements  of  all  these  FTC  activities,  formal  and  informal,  show  a 
consistent  and  serious  decline  between  1961-1963  and  1969  (except  in 
textiles  and  furs).  At  least  in  the  absence  of  indications  of  other  meas- 
urable FTC  activities,  this  statistical  downtrend  would  indicate  an  im- 
portant slowdown  by  the  FTC. 

2.    Allocation  of  Resources. 

A  review  of  the  FTC's  allocations  of  resources  in  recent  years  leads 
to  some  interesting  conclusions  about  the  agency's  own  estimate  of  the 
relative  worth  of  the  various  programs  it  administers.^ 


45 


**See  discussion  at  pp.  45  to  49  infra. 

45Allocations  in  the  consumer  protection  area  will  also  be  discussed  at  pp.  42-43, 
44  and  49  infra. 
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In  1959,  the  FTC  spent  a  little  over  |1  million,  about  16.9%  of  its 
total  budget  in  that  year,  on  enforcement  directly  related  to  Section  7 
of  the  Clayton  Act.  Although  total  dollars  spent  rose  slowly  to  a  high 
of  a  little  more  than  $1.5  million  in  1967,  the  percentage  of  the  budget 
decreased  fairly  steadily  to  13.8%  in  1961,  11.7%  in  1963,  and  9.9%  in 
1965-and  then  rose  very  slightly  to  10.3%  in  1966  and  10.7%  in  1967. 
Thereafter,  total  expenditures  were  cut  to  about  $1.35  million  in  1968 
and  $1.4  million  in  1969,  representing  8.8%  and  then  approximately 
9%  of  the  total  FTC  budget.  Thus,  in  terms  of  a  percentage  of  its 
total  budget,  the  FTC  was  spending  in  1968  and  1969  about  one-half 
as  much  on  merger  enforcement  as  it  had  been  spending  in  1959.  This 
reduction  took  place  during  a  period  when  the  United  States,  according 
to  the  FTC's  own  Bureau  of  Economics,  was  undergoing  the  greatest 
surge  of  merger  activity  in  its  history.  Although  monies  spent  by  other 
bureaus  may  be  devoted  to  the  overall  goals  of  merger  enforcement— 
for  example,  for  studies  conducted  by  the  Bureau  of  Economics— we 
believe  that  direct  allocations  to  the  merger  division  are  a  rough  indica- 
tion of  the  FTC's  views  of  the  priority  of  this  area. 

By  comparison,  in  1959  the  FTC  spent  a  little  over  $600,000  (about 
9.3%  of  its  total  budget)  on  the  enforcement  work  of  the  Bureau  of 
Textiles  and  Furs.  Thereafter,  the  amount  of  money  devoted  to  textile 
and  fur  enforcement  rose  steadily  year  by  year  until  1968,  when  the 
expenditure  was  over  $1.6  million,  and  1969,  when  about  $1.7  million 
was  spent.  In  terms  of  percentage  of  available  resources,  the  FTC  spent 
10.5%  in  1968  and  approximately  11%  in  1969.  Thus,  the  FTC  was 
actually  spending  more  dollars  and  a  greater  percentage  of  its  budget 
in  1968  and  1969  on  Bureau  of  Textile  and  Fur  enforcement  than  it 
was  to  support  its  division  of  mergers."*^ 

In  the  area  of  deceptive  practices,  until  the  last  year  or  two,  the  FTC 
devoted  virtually  no  time  or  money  to  combatting  ghetto  frauds  and 
other  forms  of  localized  marketing  deception.  In  part,  inactivity  in  that 
area  was  justified  by  claims  that  the  agency  could  play  a  more  effective 
role  as  a  coordinator  and  stimulator  of  state  and  local  enforcement 
agencies.  Assuming  the  FTC  was  correct  in  avoiding  direct  involvement 
with  the  localized  frauds,  a  judgment  which  we  will  examine  in 
later  sections  of  this  report,  it  still  is  difficult  to  understand  why  it 
staffed  its  Office  of  Federal-State  Coordination  with  only  one  attorney 


46The  Bureau  of  Textiles  and  Furs  is  concerned  primarily  with  detection  and  de- 
terrence of  relatively  technical  instances  of  garment  mislabeling. 
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and  one  secretary,  despite  its  own  estimates  of  the  importance  of  the 
program  and  reports  from  knowledgeable  staff  people  that  the  com- 
mitment   was    not    sufficient. 

Similarly,  despite  the  FTC's  own  assertions  in  budget  appropriation 
hearings  and  elsewhere  that  it  had  inadequate  resources  to  do  an 
effective  job  of  monitoring  mass  media  advertising,  or  checking  on 
compliance  by  firms  that  had  previously  entered  into  assurances  of 
voluntary  compliance  or  informal  corrective  procedures,  the  FTC 
has  not  seen  fit  to  divert  resources  from  other  uses  in  order  to  carry 
out  effective  monitoring  or  compliance  programs. 

C.    Delay 

Problems  of  delay  have  vexed  the  FTC  ever  since  it  was  established, 
and  some  of  the  most  notorious  examples  of  protracted  administrative 
proceedings  have  occurred  in  that  agency. ^'^  One  consequence  of  such 
delay  was  illustrated  recently  in  Columbia  Broadcasting  System,  Inc.  v. 
FTC.,'^^  in  which  a  Court  of  Appeals,  reviewing  in  1969  an  FTC  cease 
and  desist  order  entered  in  1967  under  Section  5,  found  that  evidence  of 
injury  to  competition  had  been  based  on  a  1959  investigation.  The 
Court  concluded  that  market  conditions  had  changed  so  substantially  in 
the  intervening  years  that  the  FTC's  findings  were  no  longer  reliable, 
and  it  remanded  the  case  for  the  taking  of  additional  evidence  on  the 
question  of  injury. 

We  propose  in  the  succeeding  sections  to  look  into  the  question  of 
the  comparative  speed  of  FTC  administrative  procedures  during  the 
period  from  1962  through  1969.  We  start  from  the  premise,  conceded 
by  the  FTC  itself"*^  and  recognized  by  most  informed  observers  of  Com- 
mission operations,  that  in  1961  and  the  immediately  preceding  years, 
problems  of  delay  were  extremely  serious  and  had  all  but  strangled  the 
FTC's  administrative  procedures. 


iTSee,  e.g..  Carter  Products,  Inc.  v.   FTC,  268   F.  2d  461    (9th   Cir.)  ,  cert,  denied, 
361   U.  S.  884    (1959)  . 

48No.  16492    (7th  Cir.  June  26,  1969)  . 

40The  FTC's  1961  Annual  Report  noted  the  following  with  respect  to  delay: 
[In  1961]  it  became  all  to  apparent  that  the  Commission's  machinery  needed 
to  be  redesigned  to  speed  the  prosecution  of  cases— to  shorten  the  time  between 
the  initial  investigation  .  .  .  and  the  issuance  of  an  order  stopping  it.  The 
changes  required  would  have  to  be  fundamental— not  just  a  shoring  up  of  weak 
spots— if  the  problem  of  delay  were  to  be  met  head-on.  FTC  Annual  Report  1 
(1961). 
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Statistics  relating  to  problems  of  delay  at  the  FTC  are  available  with 
respect  to  three  overlapping  categories  of  pending  matters:  (1)  age  of 
pending  7-digit  investigations,  (2)  age  of  matters  forwarded  to  field 
offices  for  investigation,  and  (3)  age  of  complaints  pending  completion 
of  the  litigation  process.  All  data  below  have  been  obtained  from  the 
FTC's  Workload  and  Manpower  Reports. 

1.    Pending  7-Digit  Investigations. 

The  FTC  maintains  figures  by  bureaus  on  the  length  of  time  that 
investigations  are  pending,  and  our  survey  will  follow  the  same  ap- 
proach. As  Table  X  shows,  total  investigations  pending  in  the  Bureau  of 
Restraint  of  Trade  in  the  period  1966-1969  have  been  about  700  per 
year,  substantially  lower  than  the  approximately  1500  investigations 
pending  in  1962  and  1963. 

TABLE  X 
AGE  OF  PEIVDEVG  SEVEN  DIGIT  EWESTIGATIONS 


Fiscal  Year 

1962 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

. . .      2,872 

3,064 

2,908 

2,283 

1,978 

2,120 

1,990 

1,664 

Restraint  of  Trade 

Number    Pendins                

1,S13 

1.531 

1,417 

930 

689 

723 

747 

644 

Age:  less    ihan   6   months    

15% 

12% 

8% 

10% 

20% 

25% 

13% 

14% 

6   months-1   year    

19% 

5% 

14% 

11% 

14% 

15% 

14% 

10% 

1-2  years    

45% 

25% 

13% 

18% 

22% 

23% 

29% 

22% 

over   2  years    

21% 

58% 

65% 

61% 

44% 

35% 

44% 

54% 

Deceptive  Practices 

Number    Pendine           

1,183 

1,345 

1,208 

1,126 

1,087 

1,210 

1.076 

781 

Age:  less    than   6   months    

39% 

29% 

30% 

25% 

37% 

23% 

16% 

12% 

6   months-1   year    

20% 

26% 

16% 

18% 

23% 

25% 

19% 

9% 

21% 

28% 

29% 

27% 

17% 

31% 

33% 

27% 

over  2  years    

20% 

17% 

25% 

30% 

2J% 

21% 

32% 

52% 

Textiles  and  Furs 

176 

188 

283 

227 

202 

185 

167 

239 

Age:  less    than   6   months    

33% 

54% 

55% 

31% 

31% 

42% 

29% 

46% 

6   months-1   year    

35% 

14% 

22% 

23% 

27% 

27% 

32% 

35% 

26% 

24% 

20% 

31% 

21% 

22% 

31% 

12% 

over  2  years    

6% 

8% 

3% 

15% 

21% 

9% 

9% 

6% 

This  reflects  the  fact  that  the  trend  in  the  number  of  investigation 
files  opened  by  the  FTC  per  year  is  drastically  down.  This  downward 
trend  has  not  led,  however,  to  more  expeditious  completion  of  investi- 
gations.  With  respect  to  the  length  of  time  that  investigations  are  pend- 
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ing,  the  percentage  pending  "over  two  years"  in  1969  is  only  slightly  less 
than  the  average  per  year  for  the  period  1963-1966,  and  is  substantially 
higher  than  the  percentage  for  1962. 

Problems  of  staleness  and  delay  are  even  more  apparent  in  the 
Bureau  of  Deceptive  Practices.  The  number  of  investigations  in  that 
Bureau  pending  in  1969  (about  800)  also  is  down  sharply  from  the 
highs  in  the  period  1962-1964  (about  1200  to  1350  per  year).  But  again 
in  terms  of  the  length  of  time  investigations  remain  in  a  pending  status, 
the  percentage  pending  "over  2  years"  was  52%  in  1969,  more  than 
double  the  figure  in  each  year  during  the  period  1962-1964  and  sub- 
stantially higher  than  any  single  year  since  1962. 

With  respect  to  the  Bureau  of  Textiles  and  Furs,  no  clear  trend  is 
discernible.  The  percentage  of  investigations  pending  for  more  than 
2  years  has  rarely  exceeded  10%  during  the  period  from  1962  to  1969, 
and  is  down  to  6%,  in  1969.  Lengthy  delays  in  investigations  never  have 
been  a  serious  problem  in  this  bureau,  reflecting  the  fact  that  proof  of 
violations  of  the  textile  and  fur  labeling  statutes  usually  is  less  difficult 
than  in  other  areas  of  FTC  enforcement. 

2.    Investigations  Pending  in  Field  Offices. 

The  period  of  time  measured  here  begins  with  the  date  an  investi- 
gation is  received  in  a  field  office.  As  Table  XI  shows,  the  total  number 
of  investigations  pending  in  the  field  offices  was  somewhat  lower  in 
1969  than  in  1968. 


TABLE  XI 
AGE  OF  ALL  INVESTIGATIONS  PENDING  IN  FIELD  OFICES 


Fiscal  Year 

1962 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

Total  Number  in  Field  Offices 

S39 

788 

759 

645 

802 

1,008 

854 

684 

Restraint  of  Trade 

345 

361 

315 

213 

249 

314 

259 

224 

Age:  less  than  6  months   

45% 

52% 

39% 

39% 

54% 

44% 

24% 

32% 

6   months-1    year    

13% 

17% 

27% 

25% 

26% 

25% 

22% 

17% 

1  year-18  months  

18% 

17% 

15% 

12% 

8% 

17% 

20% 

12% 

over   18  months   

20% 

14% 

19% 

24% 

12% 

14% 

34% 

39% 

Deceptive  Practices 

Number  in  Field  Offices 

373 

371 

335 

354 

475 

584 

466 

339 

Age:  less  than  6  months   

56% 

65% 

48% 

62% 

68% 

47% 

45% 

41% 

6  months-1    year    

25% 

21% 

33% 

23% 

23% 

31% 

20% 

24% 

1  year-18  months  

9% 

7% 

9% 

6% 

5% 

15% 

14% 

17% 

over   18  months    

10% 

7% 

10% 

9% 

4% 

7% 

21% 

18% 

Textiles  and  Furs 

Number  in  Field  Offices 

117 

48 

107 

77 

76 

86 

70 

79 

Age:  less  than  6  months   

57% 

77% 

71% 

81% 

79% 

80% 

88% 

90% 

6   months-1    year    

27% 

13% 

22% 

13% 

18% 

18% 

10% 

10% 

1  year-18  months  

6% 

8% 

6% 

5% 

3% 

1% 

1% 

0% 

over  18  months   

10% 

2% 

1% 

1% 

0% 

1% 

1% 

0% 
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On  the  other  hand,  the  age  of  investigations  pending  has  increased 
substantially.  With  respect  to  restraint  of  trade  matters,  39%  of  all 
investigations  in  the  field  offices  in  1969  were  pending  more  than  18 
months,  a  figure  substantially  higher  than  the  average  of  about  18% 
during  the  period  1962-1964.  Slightly  more  than  half  of  all  restraint 
of  trade  investigations  had  been  in  the  field  offices  for  over  a  year. 

The  percentage  of  deceptive  practice  investigations  pending  in  the 
field  offices  reached  new  highs  in  1968  and  1969.  Thirty-five  per  cent 
of  all  investigational  matters  in  the  deceptive  practice  field  had  been 
pending  in  field  offices  for  more  than  one  year  and  21%  for  more  than 
18  months  in  1968,  while  35%  had  been  pending  more  than  one  year 
and  18%  more  than  18  months  in  1969.  By  comparison,  the  averages 
for  the  period  1962-1964  were  about  17%  for  matters  pending  more  than 
one  year  and  9%  for  more  than  18  months. 

In  the  Bureau  of  Textiles  and  Furs,  where  the  age  of  field  office 
investigations  never  has  been  a  serious  problem,  the  situation  has  im- 
proved during  the  period  under  review  to  the  point  that  almost  no  in- 
vestigations remain  in  field  offices  longer  than  one  year. 

3.    Complaints  Pending  Litigation. 

We  have  already  documented  the  drastic  decrease  in  formal  enforce- 
ment activity  by  the  FTC  during  the  period  1961-1969.  As  Table  XII 
shows,  pending  enforcement  matters  totaled  38  in  1969  and  46  in  1968, 
compared  with  243  in  1963  and  282  in  1962. 


TABLE  XII 
AGE  OF  COMPLAINTS  PENDING  LITIGATION 


Fiscal  Year 

1962 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

Total  Number  Pending   

282 

243 

1J8 

73 

62 

63 

46 

78 

Restraint  of  Trade 

Number    Pending    

179 

142 

89 

40 

34 

26 

20 

20 

Age;  less  than  2  years     

44% 

32% 

33% 

35% 

47% 

62% 

40% 

60% 

2-4    years    

43% 

46% 

32% 

23% 

26% 

19% 

45% 

40% 

4-6  years  

11% 

18% 

28% 

30% 

12% 

8% 

1% 

0% 

over  6  years    

2% 

4% 

7% 

12% 

15% 

11% 

10% 

0% 

Deceptive   Practices 

' 

Vumber    Pending    

92 

93 

47 

31 

25 

34 

25 

16 

Age:  less  than  2  years    

70% 

68% 

85% 

81% 

68% 

82% 

92% 

81% 

2-4   years    

24% 

28% 

11% 

16% 

24% 

6% 

4% 

19% 

4-6    years    

3% 

4% 

4% 

3% 

4% 

6% 

4% 

0% 

3% 

0% 

0% 

0% 

4% 

6% 

0% 

0% 

Textiles  and  Furs 

Number    Pending    

11 

8 

2 

2 

3 

3 

1 

2 

Age:  less  than  2  years   

100% 

100% 

100% 

100% 

67% 

100% 

100% 

100% 

2-4   years    

0% 

0% 

0% 

0% 

33% 

0% 

0% 

0% 
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One  consequence  of  this  decline  is  that  problems  of  delay  with  respect 
to  formal  proceedings  are  less  serious.  As  Table  XI  indicates,  it  is 
increasingly  rare  that  cases  continue  in  a  pending  status  more  than  4 
years  after  the  complaint  is  issued.  Problems  of  delay  have  by  no  means 
disappeared,  however;  in  1969,  it  was  still  true  that  about  40%  of  all 
restraint  of  trade  cases  and  19%  of  all  deceptive  practice  cases  were  2 
to  4  years  old. 

4.    Evaluation  of  Comparative  Data. 

In  the  investigative  stages  of  restraint  of  trade  and  deceptive  practice 
matters,  it  appears  that  despite  a  substantial  reduction  in  the  number 
of  investigations,  problems  of  delay  are  at  least  as  serious  now  as  they 
were  in  1961.  It  is  particularly  disturbing  that  the  most  serious  delay 
problems  arise  in  the  deceptive  practice  area,  in  which  complex  legal 
questions  are  seldom  raised  and  consumers  may  continue  to  be  defrauded 
pending  completion  of  the  FTC's  investigation. 

In  the  relatively  few  instances  in  which  the  FTC  still  resorts  to 
formal  proceedings,  problems  of  delay  are  less  serious  today  than  they 
were  in  1961  and  1962.  This  is  almost  certainly  attributable  to,  and 
a  desirable  consequence  of,  the  sharp  decline  in  the  FTC's  formal 
enforcement  activities.  Given  this  decline,  it  is  surprising  that  the 
remaining  cases  are  not  dispatched  even  more  expeditiously. 

In  combination,  the  delays  in  investigation  and  litigation  continue 
to  produce  decisions  based  on  stale  and  unreliable  evidence  and  to  under- 
mine effective  enforcement  of  the  statutes  committed  to  the  FTC's  juris- 
diction. 

D.    Evaluation  of  Commission  Staff 

According  to  critics  who  have  reviewed  FTC  performance  (see 
Section  II,  C,  above),  problems  associated  with  the  quality  of  staff  have 
plagued  this  agency  since  its  inception  in  1914.  Viewed  in  a  broader 
perspective,  these  problems  reflect  the  general  inability  of  government 
to  compete  effectively  with  the  private  sector  of  the  economy  for  the 
services  of  outstanding  professional  people. 

It  was  impossible  to  evaluate  the  quality  of  every  FTC  staff  member 
in  a  key  administrative  position  in  a  manner  that  would  be  fair  to  in- 
dividuals. Nevertheless,  we  believe  that  the  FTC  has  serious  problems  in 
this  area  and  that  it  will  be  impossible  for  it  to  implement  present  pro- 
grams effectively,  let  alone  institute  the  programs  proposed  in  this  report. 
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unless  it  attracts  new  personnel  of  high  quality.  We  were  informed  by  a 
majority  of  the  present  Commissioners  that  the  FTC's  task  in  this  respect 
is  made  particularly  difficult  by  pressure  from  Congressmen  to  hire  or 
promote  particular  individuals. 

There  are  of  course  a  number  of  able,  dedicated  and  hard  working 
people  in  senior  and  other  staff  positions  throughout  the  agency.  With 
the  appointment  of  new  people  to  some  senior  staff  positions  and  an 
influx  of  young  lawyers  and  other  professionals  attracted  by  the  prospect 
of  participating  in  new  programs,  particularly  in  the  area  of  consumer 
protection,  we  think  this  agency  could  begin  to  realize  its  potential. 

Although  the  recruitment  techniques  of  six  or  eight  years  ago  were 
clearly  inadequate,  the  agency  has  more  recently  organized  and  carried 
out  a  more  aggressive  recruitment  program  designed  to  attract  able  young 
people.    Our  review  of  FTC  personnel  records  indicates  that  the  young 
lawyers  coming  into  the  agency  under  this  program  are  at  least  as  able 
as  young  lawyers   coming  to  most  government   agencies.    We  are  not 
satisfied,  however,  that  recruitment  techniques  are  fully  adequate  to  staff 
all  bureaus  and  divisions  with  able  personnel.   For  example,  the  quality 
of  legal  personnel  in  the  FTC  field  offices,  according  to  a  majority  of  the 
Commissioners  and  knowledgeable  senior  members  of  the  Commission 
staff,  is  generally  lower  than  in  the  Washington  office.    This  is  at  least 
partly  due  to  the  policy  of  the  FTC  not  to  assign  any  programs  as  such 
to  its  field  offices  and  to  permit  field  office  attorneys  to  engage  only  in 
investigation  rather  than  trial  work— an  approach  likely  to  drive  off  the 
more  able  applicants.   We  were  informed  by  the  bureau  chief  in  charge 
of  recruitment  of  field  office  attorneys  that  this  latter  policy  is  based  on 
the  assumption  that  young  lawyers  are  not  competent  to  engage  in  both 
trial  and  investigative  work— a  view  of  the  capacity  of  young  lawyers 
that  we  doubt  is  shared  by  the  Department  of  Justice  or  by  many  private 
employers  in  the  United  States.   The  same  senior  staff  member  also  told 
us  he  preferred  to  hire  older  men— who  had  been  out  in  the  world  for 
ten  years  or  so  and  had  come  to  appreciate  that  they  were  not  going  to 
make  much  of  a  mark— because  they  tended  to  be  loyal  and  remain  with 
the  FTC.  He  also  reported  that  he  gave  less  weight  to  law  school  grades 
than  to  other  factors.    If  there  is  a  formula  better  designed  to  avoid 
hiring  bright  and  energetic  young  men,  we  have  not  heard  of  it. 

With  respect  to  senior  staff,  a  majority  of  the  present  FTC  Com- 
missioners advised  us  that  some  bureau  and  division  chiefs  are  incom- 
petent. We  believe  that  this  is  attributable  in  part  to  the  policy  pur- 
sued in  the  last  six  or  eight  years  of  promoting  almost  exclusively  from 
within  the  agency. 
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£.    Conclusions 

The  two  recurring  criticisms  of  the  FTC  that  we  have  been  in  a 
position  to  evaluate— failure  to  plan  and  the  crippling  delay  in  its  pro- 
cedures—are about  as  serious  today  as  at  any  time  in  the  agency's  history. 
Our  conclusions  about  the  quality  of  the  FTC  staff  are  necessarily  in 
large  part  subjective,  as  are  all  evaluations.  Nevertheless,  it  is  our  im- 
pression that  there  are  too  many  instances  of  incompetence  in  the 
agency,  particularly  in  senior  staff  positions. 

Additional  aspects  of  recent  FTC  performance  are  also  disturbing. 
Underallocation  of  resources  for  consumer  protection,  particularly 
against  localized  fraud  and  deception,  for  anti-merger  enforcement, 
monitoring  of  false  advertising,  and  for  compliance  programs,  have 
sapped  the  FTC's  effectiveness  in  critical  areas  of  its  responsibility.  In 
later  sections  of  this  report,  we  will  describe  how  resources  are  mean- 
while being  wasted  in  other  areas,  such  as  overenforcement  of  labeling 
and  disclosure  requirements  on  textiles  and  furs,  and  promulgation  and 
enforcement  of  guides  and  rules  relating  to  trivial  advertising  and  label- 
ing problems.  We  agree  with  the  Chairman  of  the  FTC  and  others  that 
Congress  is  partly  responsible  for  the  FTC's  problems  because  of  its 
practice  of  committing  important  new  legislative  programs  to  the  agency 
without  commensurate  increases  in  budget.  We  also  conclude  that  the 
FTC  has  not  done  what  it  could  with  the  resources  that  have  been 
available  to  it. 

We  conclude  also  that  the  FTC's  enforcement  program,  which  de- 
pends heavily  on  voluntary  compliance  by  businessmen,  with  no  effective 
check  on  that  compliance,  is  unlikely  adequately  to  protect  the  public 
interest.  We  believe  that  the  FTC  must  avoid  excessive  reliance  on 
formal  case-by-case  enforcement,  but,  for  reasons  discussed  previously, 
we  believe  the  trend  toward  voluntary  compliance  has  gone  too  far.  We 
note  with  approval  that  the  decline  in  formal  enforcement  activity  ap- 
pears to  have  been  reversed  during  the  last  year.  It  still  remains  for  the 
FTC  to  mount  an  effective  compliance  program. 

We  have  found  further  that  problems  of  delay  have  been  significant 
for  the  Commission  through  the  years  and  that  the  Commission  recently 
has  sought  to  measure  the  degree  of  such  delay  as  a  first  step  in  remedy- 
ing the  problem.  We  strongly  support  their  determination  to  examine 
data  on  this  problem. 

To  place  our  criticisms  in  perspective,  we  wish  to  emphasize  that 
recent  years  have  witnessed  an  improvement  in  several  aspects  of  the 
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FTC's  operations.  The  FTC  has  sought  to  improve  its  rules  of  practice 
and  procedure.  It  has  experimented  with  new  administrative  techniques 
such  as  the  trade  regulation  rule  and  has  developed  new  doctrine  in 
merger  and  other  areas.  Also,  opinion  writing  has  been  placed  on  a  more 
responsible  basis. 

On  the  basis  of  our  overall  evaluation  of  the  FTC's  work  product 
and  staff,  however,  as  well  as  our  appraisal  of  its  current  performance 
in  specific  areas  included  in  Section  V  of  this  report,  we  conclude  that 
the  FTC  has  lacked  effective  direction  in  recent  years.  As  a  result,  its 
performance  when  measured  against  a  reasonable  standard  of  accept- 
able government  operation  has  been  disappointing.  When  actual  per- 
formance is  measured  against  the  potential  which  the  FTC  continues 
to  possess,  the  agency's  performance  must  be  regarded  as  a  failure  on 
many  counts. 

IV.    THE  PROBLEM  OF  LEADERSHIP 

If  the  proposals  in  this  report  are  ever  to  be  implemented,  and  if 
the  FTC  is  to  fulfill  the  role  we  believe  it  can  play,  it  must  have  the 
continuous  vigorous  support  of  the  President  and  Congress.  The  first 
important  manifestation  of  that  support  should  be  the  appointment  of 
a  Commission  Chairman  with  executive  ability,  knowledge  of  the  tasks 
Congress  has  entrusted  to  the  agency,  and  sufficient  strength  and  inde- 
pendence to  resist  pressures  from  Congress,  the  Executive  Branch,  or  the 
business  community  that  tend  to  cripple  effective  performance  by  the 
FTC.  Because  an  urgent  responsibility  facing  the  new  Chairman  will 
be  to  unify  the  agency,  we  believe  that  it  is  important  to  appoint  to 
this  position  someone  not  previously  affiliated  with  it. 

In  that  connection,  we  note  that  recent  differences  of  view  among 
Commissioners  have  reached  unusual  levels.  This  dissension,  relating 
not  only  to  enforcement  philosophy  but  also  to  questions  of  how  the 
agency  ought  to  be  run,  has  become  a  matter  of  public  record,  and  is 
reflected  in  statements  and  speeches  by  Commissioners,  oral  exchanges 
during  Commission  proceedings,  and  exceptionally  strong  language  con- 
tained in  concurring  and  dissenting  opinions.^*^  Another  indication  of 
dissension  is  the  action  taken  earlier  this  year  by  a  majority  of  the 
Commission  to  increase  from  11  to  63  the  number  of  senior  staff  posi- 


^osee,  e.g.,  the  opinion  filed  by  the  Commissioners  concurring  in  or  dissenting  from 
the  filing  of  complaints  under  2  (c)  of  the  Rohinson-Patman  Act  against  five  retail  food 
chains  and  their  brokers  in  Jewel  Co.,  No.  8786-8790  (FTC  July  22,  1%9) . 
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dons  to  which  the  Chairman  could  not  make  appointments  without 
concurrence  of  the  majority  of  the  Commissioners.  The  Chairman 
stated  that  he  would  not  abide  by  the  determination  of  his  fellow 
Commissioners,  and  the  matter  remains  unsettled. 

We  do  not  mean  to  suggest  that  it  is  inappropriate  for  commissioners 
of  an  independent  regulatory  agency  to  express  publicly  their  deeply 
held  views,  regardless  of  whether  they  happen  to  contradict  the  views 
of  fellow  commissioners,  nor  to  imply  that  every  disagreement  must  be 
solved  by  compromise  among  commissioners.  But  there  does  come  a 
point  at  which  bitter  public  statements  reflecting  disunity  among  com- 
missioners begin  to  affect  the  performance  of  any  agency.  There  are 
indications  at  present  that  members  of  the  staff  of  the  FTC,  trapped 
between  radically  different  philosophies  of  enforcement  among  com- 
missioners, are  perplexed  as  to  how  to  perform  their  duties,  and  in- 
creasingly demoralized  by  the  bitter  exchanges  among  the  Commis- 
sioners. 

Looking  toward  the  future,  we  do  not  believe  the  programs  and 
innovations  recommended  in  the  remaining  sections  of  this  report  can  be 
effectively  implemented  by  the  FTC  as  it  now  stands.  By  the  same  token, 
we  believe— and  this  is  a  view  shared  by  a  majority  of  the  present  Com- 
missioners on  the  FTC— that  it  will  continue  to  be  almost  impossible  to 
attract  and  keep  substantial  numbers  of  good  young  lawyers  and  other 
professionals  unless  programs  are  revised  and  expanded.  We  see  recruit- 
ment and  the  revision  and  expansion  of  present  programs  as  comple- 
mentary devices  through  which  the  FTC  can  realize  its  potential.  It  will 
require  an  outstanding  Chairman  to  lead  the  way. 

V.    EVALUATIONS  OF  FTC  PERFORMANCE  IN  SPECIFIC  AREAS 
AND  RECOMMENDATIONS  FOR  FUTURE  PROGRAMS. 
A.    Consumer  Protection. 

There  is  a  general  conviction  that  marketing  frauds  against  consumers 
are  wide-spread  in  this  country  and  constitute  a  problem  of  major  na- 
tional concern. 51  The  feeling  is  not  that  business  practices  have  changed 


6lThis  has  been  the  conclusion  reached  by  Congressional  committees  that  have 
conducted  investigations  in  this  area  in  recent  years.  See  Hearings  on  S.  J.  Res. 
130-S.  3066  Before  the  Senate  Commerce  Comm.,  90th  Cong.  2d  Sess.  (1968)  [hereinafter 
cited  as  Home  Improvement  Fraud  Hearings];  Hearings  on  S.  1599  Before  a  Subcomm. 
of  the  Senate  Comm.  on  Commerce,  90th  Cong.,  2d  Sess.  (1968)  .  See  also,  among 
research  studies,  D.  Caplovitz,  The  Poor  Pay  More  (1967)  ;  W.  Macnuson  &  J. 
Carper,  The  Dark  Side  of  the  Marketplace  (1968)  ;  President's  Comm'n  on  Law 
Enforcement  and  Administration  of  Justice,  The  Challenge  of  Crime  in  a  Free 
Society  127  (1968)  [hereinafter  cited  as  President's  Comm'n  on  Law  Enforcement]; 
Kripke,  Consumer  Credit  Regulation:  A  Creditor-Oriented  Viewpoint,  68  Column.  L. 
Rev.   445,   450    (1968)  .    The   FTC   itself  drew   this   conclusion   in   FTC,   Report  on 
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significantly  but  rather  that  the  public  is  increasingly  unwilling  to  tolerate 
exploitation.  To  a  large  extent,  the  publicity  spotlight  has  fallen  upon 
deceptive  schemes  practiced  against  the  poor,  uneducated  and  elderly, 
particularly  in  the  urban  ghettos  of  the  United  States,  although,  of 
course,  these  are  not  the  only  victims  of  such  abuses. 

Our  study  has  led  us  to  the  conclusion  that  the  FTC's  efforts  to 
investigate  the  basis  in  fact  for  this  public  outcry  and  to  find  ways  of 
coping  with  whatever  underlying  problems  exist  have  been  inadequate. 
It  is  true  that  the  FTC's  resources  may  not  match  the  scope  of  the  prob- 
lem, and  we  do  not  fault  the  FTC  for  failing  to  still  all  complaints  of 
consumer  fraud.  Indeed,  much  of  the  responsibility  for  action  in  this 
area,  particularly  with  regard  to  the  local  types  of  misconduct,  rests  with 
state  and  municipal  authorities.  However,  the  FTC  has  fallen  far  short 
of  what  it  could  have  done.  It  has  failed  to  instill  a  sense  of  mission  either 
in  its  own  personnel  or  in  the  states  and  municipalities  which  are  so 
badly  in  need  of  the  information  and  expertise  which  should  be  at  the 
FTC's  disposal.  Its  efforts  have  been  piecemeal,  and  have  lacked  the  study 
and  planning  which  are  essential  to  identify  the  most  pressing  problems 
faced  by  consumers,  and  to  create  a  unified  approach  toward  their  solu- 
tion. Often  the  agency  has  seemed  more  concerned  with  protecting  com- 
petitors of  an  enterprise  practicing  deception  rather  than  consumers. 

In  the  succeeding  sections,  we  will  examine  the  FTC's  existing  pro- 
grams in  the  areas  of  deceptive  labeling,  false  advertising,  wool  and  tex- 
tiles, and  localized  marketing  schemes,  and  will  evaluate  the  agency's 
performance  in  each  area.52  Following  that  evaluation,  we  will  indicate 
the  areas  where  the  FTC,  although  it  has  not  been  entirely  inactive, 
should  show  new  initiatives  in  the  commitment  of  its  resources. 


District  of  Columbia  Consumer  Protection  Program  16  (1968)  .  This  was  also  the 
unanimous  testimony  of  the  more  than  90  witnesses  who  appeared  before  the  FTC  in 
its  public  hearings  into  the  problem  of  consumer  fraud,  held  in  November  and 
December,  1968.  (A  transcript  of  these  hearings,  not  yet  published,  was  made  available 
to  the  staff  of  our  Commission)  . 

The  Kerner  Commission  found  that  43%  of  ghetto  families  in  New  York  "had 
experienced  serious  exploitation,"  Report  of  the  National  Advisory  Commission  on 
Civil  Disorders  276  (1968)  ,  and  that  two  of  the  major  grievances  producing  conditions 
conducive  to  riots  were  "unfair  commercial  practices  affecting  Negro  consumers"  and 
the  belief  that  "Negroes  are  sold  inferior  quality  goods  ...  at  higher  prices  and  are 
subjected  to  excessive  interest  rates  and  fraudulent  commercial  practices."  Id.  at 
144-45. 

52These  categories  do  not  cover  all  FTC  consumer  protection  work,  but  account 
for  over  90%  of  the  total.  Some  of  the  matters  that  do  not  easily  fit  into  these 
categories  include  investigations  of  games-of-chance,  fraudulent  warranties  and  misuse 
of  audience  rating  claims  by  broadcasters,  and  the  recently  proposed  trade  regulation 
rule  concerning  the  mailing  of  unsolicited  credit  cards. 

In  general,  our  comments  concerning  the  strengths  and  weaknesses  of  FTC  per- 
formance with  respect  to  false  advertising,  deceptive  labeling  and  localized  marketing 
abuses  apply  equally  to  this  miscellaneous  category  of  projects. 
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1.    Existing  Programs 
a.    Deceptive  Labeling 

(1)  The  FTC  Effort.  The  FTC  has  committed  a  substantial  portion 
of  its  total  resources  available  for  direct  consumer  protection  to  preven- 
tion of  "unfair  or  deceptive  acts  or  practices"  in  the  labeling  area.^^ 
Of  the  more  than  200  formal  proceedings  initiated  in  the  consumer 
protection  field  over  the  last  three  fiscal  years,  roughly  20%  concerned 
deceptive  labeling  practices;  the  vast  majority  of  the  respondents  were 
manufacturers.  In  addition,  a  substantial  number  of  assurances  of 
voluntary  compliance  were  negotiated  and  advisory  opinions  issued  in 
connection  with  labeling  problems— particularly  in  the  foreign  origin 
area.  Finally,  a  major  commitment  of  resources  to  labeling  problems 
was  made  in  the  Bureau  of  Industry  Guidance;  most  of  the  guides  and 
virtually  all  of  the  trade  regulation  rules  promulgated  by  that  bureau 
dealt,  in  whole  or  in  part,  with  labeling  problems.^^ 

(2)  Evaluation.  The  FTC  has  made  some  vigorous  efforts  in  the 
deceptive  labeling  field.  The  Commission  required  health  warnings  on 
cigarette  packages  in  the  face  of  determined  Congressional  and  industry 
opposition. ^5     Guides    promulgated    by    the    FTC    which    seem    to    us 


53ln  areas  other  than  labeling  of  hazardous  substances  and  food,  drugs,  and  cos- 
metics, the  FTC  is  the  principal  federal  agency  charged  with  dealing  with  deceptive 
labeling  problems.  See  15  U.  S.  C.  §§  1261  et  seq.  (1964)  as  amended  1261-73  (Supp.  Ill, 
1965-1967),  21  U.  S.  C.  §§301-92*0964),  conferring  jurisdiction  on  the  Department 
of  Health,   Education   and   Welfare. 

The  present  discussion  excludes  FTC  labeling  activities  in  the  fur,  wool,  and 
textile  areas;  for  a  discussion  of  enforcement  in  those  areas,  see  pp.  45  to  49,  infra. 
Further,  it  should  be  borne  in  mind  that  the  distinction  drawn  between  labeling  and 
advertising  often  is  tenuous.  While  it  may  be  said  that  labels  convey  information, 
whereas  advertising  primarily  is  an  attempt  at  persuasion,  many  advertisements  have 
an  informational  purpose,  and  most  labels,  by  the  manner  in  which  the  contents  are 
described,  attempt  to  persuade  the  consumer  to  purchase  the  product.  See  generally, 
80  Harv.  L.  Rev.  1005,  1117   (1967)  . 

54See,  e.g.,  Guides  for  the  Dog  and  Cat  Food  Industry,  16  CFR  §241  (1969); 
Guides  for  the  Decorative  Wall  Paneling  Industry  (proposed),  16  CFR  §243  (1969); 
Guides  for  the  Watch  Industry,  16  CFR  §245  (1968);  Tire  Advertising  and  Labeling 
Guides,  16  CFR  §228  (1967);  Guides  for  Shoe  Content  Labeling  and  Advertising,  16 
CFR  §231  (1963);  Trade  Regulation  Rule  on  Deceptive  Advertising  and  Labeling  as 
to  Length  of  Extension  Ladders,  16  CFR  §418  (1969)  Trade  Regulation  Rule  on 
Unfair  or  Deceptive  Labeling  of  Cigarettes  in  Relation  to  the  Health  Hazards  of 
Smoking  (proposed) ,  16  CFR  §  408  (1969);  Trade  Regulation  Rule  on  Advertising 
and   Labeling  of  Sleeping  Bag  Sizes,   16  CFR   §400    (1963). 

65Trade  Regulation  Rule  on  Unfair  or  Deceptive  Labeling  of  Cigarettes  in  Relation 
to  the  health  Hazards  of  Smoking,    (proposed)    16  CFR  §408   (1969). 
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particularly  useful  include  those   relating   to  automobile  tire  labeling 
and  deceptive  labeling  of  dry-cell  batteries.^^ 

Notwithstanding  these  achievements,  the  FTC's  deceptive  labeling 
program  does  not  seem  to  us  to  be  designed  to  enforce  Section  5  in  a 
way  that  will  protect  important  consumer  interests  or  serve  other 
sensible  enforcement  goals.  For  lack  of  adequate  planning,  the  FTC 
has  tended  to  select  relatively  trivial  practices  for  staunch  enforcement 
measures.  While  simultaneously  asserting  the  lack  of  manpower  and 
funds  to  initiate  programs  to  combat  ghetto  frauds,  monitor  advertising, 
and  secure  effective  compliance  with  orders,  the  FTC  has  issued  com- 
plaints attacking  the  failure  to  disclose  on  labels  that  "Navy  shoes"  were 
not  made  by  the  Navy,  that  flies  were  imported,  that  Indian  trinkets 
were  not  manufactured  by  American  Indians,  and  that  "Havana"  cigars 
were  not  made  entirely  of  Cuban  tobacco.  The  record  in  relation  to 
rules  and  guides  also  displays  a  preoccupation  with  projects  of  marginal 
importance.  Thus  the  Commission  annoimced  that  the  use  of  the 
word  "automatic"  is  deceptive  when  used  in  relation  to  sewing  machines 
because  "sewing  machines,  unlike  'automatic'  washing  machines  or  dish- 
washers, cannot  be  turned  on  and  left,  to  operate  by  themselves."^'^ 

There  are  a  number  of  reasons  for  the  preponderance  of  trivia  in 
the  FTC's  deceptive  labeling  activities.  The  range  of  matters  which  may 
be  chosen  for  enforcement  action  is  severely  limited  by  the  FTC's  al- 
most exclusive  reliance  on  applications  for  complaint  received  through 
the  mails.  There  has  been  an  almost  complete  failure  to  identify  areas 
of  high  consumer  concern,  affirmatively  to  seek  out  labeling  deceptions. 


56Tire  Advertising  and  Labeling  Guides,  16  CFR  §  228  (1966)  ;  Trade  Regulation 
Rule  on  Deceptive  Use  of  "Leakproof,"  "Guaranteed  Leakproof,"  etc.  as  Descriptive  of 
Dry  Cell  Batteries  16  CFR  §403    (1964). 

57Trade  Regulation  Rule  on  Misuse  of  "Automatic"  or  Terms  of  Similar  Iinport 
as  Descriptive  of  Household  Electric  Sewing  Machines,  16  CFR  §401  (1965).  In  a 
similar  vein,  the  FTC  has  looked  into  the  question  of  deceptive  labeling  of  extension 
ladders  since  "the  maximum  working  or  useful  length  of  an  extension  ladder  is  in- 
variably less  than  the  total  length  of  the  component  sections."  Trade  Regulation  Rule 
on  Deceptive  Advertising  and  Labeling  as  to  Length  of  Extension  Ladders,  16  CFR 
§418  (1969)  .  Other  guides  and  rules  deal  with  such  topics  as  the  size  of  sleeping  bags 
and  tablecloths,  nonprismatic  binoculars,  mislabeling  of  the  leather  content  of  waist 
belts,  mislabeling  of  adhesive  compositions,  and  deceptive  labeling  of  watchcases  and 
watch  bands.  See  Guides  for  the  Watch  Industry,  16  CFR  §  245  (1968)  ;  Guides 
Against  Deceptive  Labeling  and  Advertising  of  Adhesive  Compositions,  16  CFR  §  235 
(1967)  ;  Trade  Regulation  Rule  on  Deception  as  to  Nonprismatic  and  Partially  Pris- 
matic Instruments  Being  Prismatic  Binoculars,  16  CFR  §402  (1964);  Trade  Regulation 
Rule  On  Deceptive  Advertising  and  Labeling  as  to  Size  of  Tablecloths  and  Related 
Products,  16  CFR  §  404  (1964)  ;  Trade  Regulation  Rule  on  Misbranding  and  Deception 
as  to  Leather  Content  of  Waist  Belts,  16  CFR  §  405  (1964)  ;  Trade  Regulation  Rule 
on  Advertising  and  Labeling  as  to  Size  of  Sleeping  Bags,  16  CFR  §400    (1963) . 
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or  otherwise  to  generate  investigations  and  projects  from  within  the 
agency.  In  addition,  the  vagaries  of  the  passive  mailbag  approach  have 
been  compounded  by  the  FTC's  failure  to  set  priorities  within  the 
deceptive  labehng  field  or  within  the  broader  context  of  the  FTC's 
overall  consumer  protection  program. 

Beyond  the  problems  of  input  and  planning,  the  involvement  of 
the  FTC  in  matters  having  a  minor  impact  on  consumers  may  be  ex- 
plained by  the  fact  that  the  agency  often  acts  at  the  behest  of  one 
group  of  industry  members  against  another  group.  Sometimes  these 
complaints  of  competitors  deal  with  matters  of  concern  to  consumers,  but 
often  they  do  not.  Also,  there  appears  to  be  a  great  deal  of  effort 
spent  on  protecting  industry  members  from  product  imitation  by  com- 
petitors.^8 

If  the  FTC  had  unlimited  resources,  we  would  be  hard  put  to  demon- 
strate any  affirmative  harm  resulting  from  its  preoccupation  with  trivial 
deceptive  labeling  practices.  But  where  the  FTC  points  to  shortages  in 
allocations  as  one  reason  for  its  inability  to  combat  serious  consumer 
frauds,  it  becomes  clear  that  the  consequence  of  the  commitment  of 
resources  to  these  marginal  projects  is  that  more  significant  projects  are 
left  undone. 

b.    False  and  Deceptive  Advertising, 

When  considerations  of  health  or  safety  are  not  directly  involved, 
and  the  fraud  is  not  so  blatant  that  criminal  sanctions  can  be  sought, 
the  FTC  is  virtually  the  sole  effective  protector  of  defrauded  consumers 
in  this  area  of  the  law.  Section  5  of  the  FTC  Act,  conferring  jurisdiction 
over  "unfair  or  deceptive  acts  or  practices  in  commerce  .  .  .  ,"  and  Sec- 
tion 12,  dealing  with  the  false  advertisement  of  food,  drugs,  devices,  and 
cosmetics,  constitute  an  exceptionally  broad  grant  of  of  power  in  the 
FTC  to  deal  with  deceptive  advertising.  State  advertising  laws,  private 
damage  actions,  and  competition  among  advertisers  in  which  they  might 
publicize  deceptions  in  a  rival's  advertising  campaign  are  not  now  prac- 
tical alternatives.  Although  the  FTC  has  not  been  inactive  in  this  area, 
lack  of  planning  has  led  the  agency  to  commit  insufficient  resources  to 
the  area,  and  to  deploy  them  badly. 


5^See,  e.g..  Guides  for  the  Decorative  Wall  Paneling  Industry  (proposed)  16  CFR 
§  243  (1969)  ;  Trade  Regulation  Rule  on  Deception  as  to  Nonprismatic  and  Partially 
Prismatic  Instruments  Being  Prismatic  Binoculars,  16  CFR  §402  (1964);  Trade 
Regulation  Rule  on  Misbranding  and  Deception  as  to  Leather  Content  of  Waist  Belts, 
16  CFR  §405    (1964). 
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(1)  The  FTC  Effort.  The  FTC  has  been  active  in  recent  years  in 
promulgating  trade  regulation  rules  and  industry  guides  relating  to  false 
advertising,  and  some  of  its  most  effective  administrative  action  has 
occurred  in  this  area.  There  are  guides  dealing  with  deceptive  adver- 
tising of  guarantees'^  and  tire  advertising.^^  ^^d  it  now  has  pending 
a  proposed  guide  and  trade  regulation  rule  for  advertising  non-prescrip- 
tion analgesics. ^1 

(2)  Evaluation.  The  FTC  has  done  some  innovative  work  in  the  field 
of  false  advertising,  particularly  with  regard  to  cigarettes,^^  ^^d  its 
successes  should  not  be  ignored.  Unfortunately,  however,  commendable 
initiatives  in  conception  often  have  been  undermined  by  failures  in  im- 
plementation. The  recurrent  flaws  of  FTC  enforcement— failures  of 
detection,  undercommitment  of  resources  to  important  projects,  timidity 
in  instituting  formal  proceedings  and  failure  to  engage  in  an  effective 
compliance  program— tend  to  outweigh  its  occasional  successes.  To  some 
extent,  this  is  because  Congress  has  refused  funds  to  support  enforcement 
activities.  On  the  other  hand,  until  very  recently  the  FTC  did  not  press 
Congress  for  additional  funds  to  mount  a  more  energetic  campaign 
against  false  advertising,  and,  in  any  event,  the  FTC  with  present  re- 
sources reallocated  ought  to  be  able  to  do  a  better  job  in  this  area. 

Deficiencies  in  the  FTC's  current  program  are  most  pronounced  in  the 
following  respects: 

(a)  Detection.  The  FTC's  monitoring  program  is  limited  almost 
exclusively  to  examination  of  commercial  advertising  on  national  tele- 
vision. This  monitoring  consists  of  a  review  by  attorneys  and  scientists  of 
commercial  scripts  broadcast  during  the  first  week  of  each  month,  which 
are  submitted  to  the  FTC  by  the  three  major  networks.  Although  vast 
amounts  of  material  are  accumulated  dealing  with  national  and  local 
magazine  advertising,  national  and  regional  radio  scripts,  regional  tele- 
vision, and  local  newspaper  advertising,  no  personnel  have  been  assigned 


59See  Guides  Against  Deceptive  Advertising  of  Guarantees,   16  CFR  §239    (1960). 

eoTire  Advertising  and  Labeling  Guides,  16  CFR  §228    (1967). 

eiProposed  Guides  for  Advertising  Over-the-Counter  Drugs,  16  CFR  §249  (1969); 
Trade  Regulation  Rule  on  the  Advertising  of  Nonprescription  Systemic  Analgesic 
Drugs    (proposed),   16  CFR  §415    (1967). 

62See  Trade  Regulation  Rule  on  Cigarettes  in  Relation  to  the  Health  Hazards  of 
Smoking  (proposed),  16  CFR  §408  (1969).  Of  course  no  views  as  to  the  merits  of 
issues  underlying  this  controversy  are  intended. 
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to  screen  this  material. ^^  FXC  employees  have  been  requested,  however, 
to  report  any  questionable  advertising  that  they  may  have  seen  personally. 
National  TV  does  affect  a  great  number  of  consumers.  However,  the 
ghetto  frauds  which  the  FTC  believes  numerous— such  as  fictitious  pricing, 
home  improvement  frauds,  and  bait-and-switch  schemes— usually  appear 
in  those  local  media  that  the  FTC  entirely  ignores.  We  believe  the  FTC 
cannot  mount  an  effective  campaign  against  false  and  misleading  adver- 
tising unless  it  monitors  all  interstate  media  with  adequate  personnel. 

(b)  Undercommitment  of  Enforcement  Resources.  The  FTC  has 
undertaken  in  recent  years  a  broad  range  of  investigations  of  question- 
able advertising,  but  it  simply  has  not  made  the  commitment  of  person- 
nel necessary  to  carry  out  these  investigations  expeditiously  and  efficiently. 

To  take  one  example  that  came  to  our  attention,  the  Division  of 
Special  Projects  of  the  Bureau  of  Deceptive  Practices  is  now  responsible 
for  conducting  the  following  investigations  which  principally  involve 
false  advertising  but  also  include  other  consumer  fraud  problems:  mis- 
branding of  softwood  lumber,  cigarette  advertising  and  labeling,  fair 
packaging  and  labeling,  encyclopedia  and  magazine  subscription  frauds, 
failure  to  publish  or  deceptive  publication  of  gasoline  octane  ratings, 
advertising  campaigns  dealing  with  gasoline  additives,  promulgation  of 
product  safety  standards,  automobile  warranty  claims,  and  several  other 
matters  that  are  still  confidential  and  cannot  be  listed  at  this  time.  A 
total  of  12  attorneys  have  been  assigned  to  handle  all  of  these  investiga- 
tions, and  six  of  those  work  exclusively  on  fair  packaging  and  labeling. 
The  predictable  result  is  that  investigations,  once  initiated,  disappear 
from  public  view  and  surface,  if  at  all,  many  years  later.  For  example,  in 
one  way  or  another,  the  FTC  has  been  investigating  and  dealing  with 
the  problem  of  false  advertising  of  analgesic  drugs  since  1955.  In  March 
1962,  the  Commission  announced  that  it  was  initiating  a  study  of  the 
advertising  of  cold  remedies  to  determine  whether  manufacturers  of 
these  products  were  overstating  their  effectiveness,  but  the  results  of  that 
study  remain  unpublished  and  unimplemented.  It  is  true  that  the  agency 
has  called  for  increased  allocations,  partly  to  expand  the  staff  of  attorneys 
available  for  false  advertising  work,  only  to  see  Congress  cut  the  re- 
quested appropriations,  and  some  of  the  responsibility  for  delay  must  be 


63There  is  a  procedure  whereby  attorneys  in  the  FTC,  investigating  advertising  with 
respect  to  a  particular  product,  can  ask  two  or  three  part-time  undergraduate  law 
students  hired  for  the  purpose  to  clip  advertisements  for  that  product  from  written 
materials  submitted  to  the  FTC  by  TV  and  radio  stations,  magazines  and  newspapers. 
This  obviously  does  not  qualify  as  a  monitoring  program. 
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attributed  to  legal  maneuvers  by  attorneys  for  the  firms  being  investi- 
gated. Nevertheless,  the  fundamental  determination  to  commit  a  large 
number  of  important  investigations  to  a  staff  of  12  lawyers  in  the  Divi- 
sion of  Special  Projects,  while  almost  100  employees  (lawyers,  invest- 
igators, and  others)  staff  the  Bureau  of  Textiles  and  Furs,  represents,  in 
our  view,  an  erroneous  evaluation  of  enforcement  priorities.*'^ 

(c)  Enforcement  Procedures.  In  the  past  few  years,  the  FTC  has 
resorted  to  formal  enforcement  procedures  on  the  average  less  than  7 
times  per  year  in  cases  primarily  involving  false  advertising  charges.  Most 
of  these  cases  were  terminated  by  negotiated  consent  arrangements  so  that 
rarely  were  the  resources  of  the  Commission  devoted  to  the  litigation 
process. 

We  recognize  that  in  the  false  advertising  area  much  can  be  accom- 
plished by  advising  and  consulting  with  advertisers,  and  encouraging 
voluntary  compliance.  On  the  other  hand,  if  advertisers  believe  the  FTC 
is  reluctant  to  enforce  the  law  vigorously  where  flagrant  false  advertising 
is  uncovered,  we  fear  they  will  not  take  the  FTC  seriously. 

This  failure  to  put  some  bite  into  enforcement  is  illustrated  by  the 
long  history  of  the  FTC's  dealings  with  the  J.  B.  Williams  Company  over 
advertising  campaigns  for  Geritol.  After  more  than  three  years  of  investi- 
gation, the  FTC,  in  December,  1962,  directed  the  issuance  of  a  complaint 
in  which  it  alleged,  among  other  things,  that  respondents  had  misrepre- 
sented the  efficacy  of  Geritol  in  the  treatment  of  tiredness,  nervousness, 
loss  of  strength  and  irritability.  No  preliminary  injunction  was  sought. 
About  three  years  later  a  cease  and  desist  order  was  entered  which  was 
eventually  affirmed  with  slight  modification  by  the  Court  of  Appeals.^^ 

Early  in  1968  respondents  submitted  their  first  compliance  report.  The 
new  advertising  campaign  for  Geritol  was  aired  and,  on  November  14, 
1968,  the  FTC  held  a  public  hearing  for  the  purpose  of  determining 
whether  the  new  Geritol  commercials  conformed  with  the  Commission's 
order.  The  FTC  found  that  the  new  Geritol  commercials  still  violated 
the  cease  and  desist  order,  but  instead  of  seeking  civil  penalties  the  FTC 
merely  ordered  respondent  to  submit  a  second  compliance  report.  In 
March,  1969,  almost  10  years  to  the  day  after  the  beginning  of  the  investi- 
gation, the  FTC  found  that  certain  of  Geritol's  commercials  still  violated 


64See  p.  15,  supra. 

65J.  B.  Williams  Co.  v.  FTC,  381   F.  2d  884    (6th  Cir.  1967). 
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the  cease  and  desist  order,  but  again  it  did  not  seek  civil  enforcement 
penalties.  No  further  action  has  been  taken.  Whatever  the  merits  of  the 
Commission's  original  complaint  against  the  Geritol  ads,  we  believe  the 
Commission  should  have  taken  more  effective  action  in  the  full  decade 
since  its  investigation  was  initiated. 

(d)  Ineffective  Compliance  Program.  Responsibility  for  securing 
compliance  with  cease-and-desist  orders  issued  against  respondents  en- 
gaged in  false  and  misleading  advertising  lies  with  the  Compliance 
Division  of  the  Bureau  of  Deceptive  Practices.  Eleven  attorneys  are 
assigned  to  this  work,  which  consists  largely  of  a  review  of  compliance 
reports  submitted  by  respondents,  and  the  investigation  of  complaints 
received  from  the  public  alleging  violations  of  orders. 

According  to  the  FTC's  own  personnel,  this  limited  compliance 
program  is  falling  further  and  further  behind,  and  there  is  no  program 
to  institute  a  systematic  check  of  compliance  with  orders  or  assurances 
of  voluntary  compliance  after  compliance  reports  have  been  approved. 
The  last  time  such  a  survey  was  attempted  was  more  than  15  years  ago, 
and  it  resulted  in  penalty  investigations  in  25%  of  the  cases  surveyed, 
and  civil  penalty  proceedings  in  50%  of  the  cases  investigated. 

The  FTC  recognizes  the  shortcomings  of  its  compliance  program  in 
this  area,  and  plans  have  been  proposed  within  the  agency  to  strengthen 
this  area  of  its  operations  in  the  future.    Such  plans  are  long  overdue. 

(e)  Studies  and  Reports.  Little  or  no  work  has  been  done  in  recent 
years  with  respect  to  such  questions  as  the  evolving  role  of  new  tech- 
niques of  advertising  on  buying  patterns,  the  incidence  and  effectiveness 
of  subliminal  or  motivational  advertising,  or  the  extent  to  which  adver- 
tising has  been  directed  toward  establishing  artificial  product  differ- 
entiation in  the  minds  of  consumers.  Moreover,  the  FTC  determines 
the  "meaning"  of  advertisements  and  their  impact  on  consumers  without 
the  benefit  of  empirical  surveys  conducted  by  advertising  and  marketing 
experts.  In  short,  the  FTC  has  made  little  use  of  its  powers  to  investi- 
gate, study  and  report  on  problems  in  this  area.  In  the  future,  hopefully, 
resources  will  be  made  available  to  undertake  these  activities. 

(f)  Consumer  Education.  Another  area  in  which  the  FTC  has  been 
passive  relates  to  possible  programs  of  consumer  education  designed  to 
make  purchasers  aware  of  flagrant  deceptions  and  schemes  to  defraud. 
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The  Kerner  Report  indicated  that  88%  of  all  Negro  households  and 
95%  of  poor  families  in  New  York  City  have  television  sets.^s  Thus, 
an  aggressive  informational  program  on  national  and  local  television 
holds  out  the  prospect  of  disseminating  knowledge  among  low  income 
groups  who  can  ill  afford  to  be  victimized  by  deceptive  practices. 

We  understand  that  the  FTC  is  now  considering  establishing  a  Con- 
sumer Education  Office  to  replace  its  present  sporadic  efforts.  We  com- 
mend this  initiative,  and  propose  that  the  office  make  efforts  to  secure, 
without  charge,  television  and  radio  time  by  seeking  the  cooperation  of 
the  Federal  Communications  Commission,  the  national  networks,  local 
stations,  and  the  Corporation  for  Public  Broadcasting. 

c.    Bureau  of  Textiles  and  Furs 

(1)  The  FTC  Effort.  In  terms  of  total  dollars  and  the  proportion  of 
resources  allocated,  enforcement  operations  of  the  Bureau  of  Textiles  and 
Furs  have  been  and  continue  to  be  among  the  most  preferred  in  the 
FTC  over  the  last  8  or  10  years.  In  our  view,  this  commitment  represents 
poor  planning  and  a  misallocation  of  resources. 

The  Bureau  of  Textiles  and  Furs  is  engaged  exclusively  in  the  en- 
forcement of  four  statutes:  the  Wool  Products  Labeling  Act  ("Wool 
Act"),67  the  Textile  Fiber  Products  Identification  Act  ("Textile  Act"),«8 
the  Fur  Products  Labeling  Act  ("Fur  Act")^^  and  the  Flammable  Fabrics 
Act.'^*'  Of  these,  the  first  three  are  primarily  aimed  at  protecting  pro- 
ducers rather  than  consumers.''^  We  do  not  fault  the  FTC  for  enforcing 
these  protectionist  statutes.  It  is  the  judgment  of  Congress  that  these 
industries  deserve  some  protection  from  competition,  and  it  is  neither 
our  province,  nor  that  of  the  FTC,  to  repeal  the  statutes.  We  believe, 
however,  that  in  allocating  its  resources  along  the  whole  spectrum  of 
social  problems  which  the  agency  could  attempt  to  ameliorate,  the  FTC 
has  given  inordinate  attention  to  these  areas.    Moreover,  the  FTC's  en- 


66REPORT    OF    THE    NATIONAL    ADVISORY    COMMISSION    ON    CiVIL    DISORDERS    274     (1968). 

6715  U.  S.  C.  §68   (1964)  . 

6815  U.  S.  C.  §  70    (1964) . 

6915  U.  S.  C.  §69    (1964). 

7015  U.  S.  C.  §1191-1204    (1964),  as  amended    (Supp.  Ill  1965-1967). 

7iSee  Hearings  on  H.  R.  944  Before  a  Subcomm.  of  the  Comm.  on  Interstate  and 
Foreign  Commerce,  76th  Cong.,  1st  Sess.  17  (1939)  (Wool  Act)  ;  Hearings  on  H.  R. 
169,  5606  and  6524  Before  a  Subcomm.  of  the  Comm.  on  Interstate  and  Foreign  Com- 
merce, 85th  Cong.,  1st  Sess.  22,  38,  42  (1957)  (Textile  Act)  ;  Hearings  on  H.  R.  2321 
Before  the  Comm.  on  Foreign  and  Interstate  Commerce,  82d  Cong.,  1st  Sess.  8  (1951) 
(Fur  Act)  . 
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forcement  effort  again  has  focused  on  trivial  matters  which  bear  little  or 
no  functional  relationship  either  to  the  protection  of  competitors,  or 
the  protection  of  consumers. 

For  example,  in  Marcus  v.  FTC,'''-  the  FTC  found  a  violation  of  the 
Act  because  of  mislabeling  on  4  wool  blankets.  One  was  labeled  70% 
wool  and  30%  rayon  when  it  actually  contained  79%  wool,  5.9%  nylon 
and  various  other  fabrics,  and  a  second  was  labeled  90%  wool  and  10% 
nylon,  when  it  in  fact  had  93.7%  wool.  The  FTC  complained  because 
the  blanket  labels  understated  the  amount  of  wool,  but  the  Court  of 
Appeals  found  that  understatement  of  wool  content  was  not  a  violation. 
Another  blanket  was  labeled  90%  wool,  but  in  fact  had  89.9%  and  that 
label  was  held  valid  by  the  Court  as  an  "unavoidable  variation  in  manu- 
facture." The  fourth  blanket  was  labeled  100%  wool  when  in  fact  it 
contained  14.3%  residue  other  than  ^vool,  and  this  was  held  to  be  a 
meaningful  variation.  Since  the  respondent  had  sold  over  one  million 
blankets  during  the  period  under  investigation,  the  Court  concluded 
that  the  variations  found  did  not  constitute  substantial  evidence  of  mis- 
branding. 

Typical  cases  enforcing  the  Textile  Act  involve  sleeping  bags  that 
were  labeled  "all  acetate"  but  were  found  to  contain  "substantially 
less",'''^  or  men's  irousers  that  were  labeled  75%  dacron-polyester  and 
25%  cotton  whereas  "substantially  less  dacron"  was  present.'^*  There  are 
probably  some  consumer  protection  advantages  that  result  from  en- 
forcement of  the  Textile  Act.  Most  consumers  cannot  tell  by  sight 
or  touch  whether  a  textile  is,  for  example,  60%  cotton  and  40%  dacron, 
or  contains  other  fibers,  and  the  Act  requires  that  the  label  disclose  that 
information.  For  a  sophisticated  shopper,  such  information  is  relevant. 
On  the  other  hand,  the  consumer  interested  in  more  practical  considera- 
tions, such  as  durability,  shrinkage,  launderability,  and  warmth,  needs  to 
be  told  how  these  qualities  relate  to  fiber  content. 

In  enforcing  the  Fur  Act,  the  FTC  has  adopted  rules  which  provide 
that  all  information  on  the  label  must  be  in  English,  forbid  the  use  of 
abbreviations  on  the  label,  and  limit  the  minimum  size  of  labels  and  the 
size  of  type  that  may  be  used  on  the  label.  Other  rules  prevent  fictitious 
price  comparisons,  fraudulent  claims  of  value,  and  bogus  going-out-of- 
business  sales.   The  following  list  of  violations,  taken  from  a  report  of  a 


72354  F.  2d  85    (2d  Cir.   1965)  . 

73Geotrade   Industrial    Group.,   62    FTC    102    (1963) 

74A.  Brash  &  Sons,  Inc.,  58  FTC   1033    (1961). 
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case  that  eventually  reached  the  Court  of  Appeals,  is  some  indication  of 
the  kind  of  infractions  that  may  occur: 

A  few  hand  written  labels  containing  (in  addition  to  the  required 
data)  non-required  words  "fur  name"  on  the  same  side;  one  garment 
with  no  fur  identification;  a  hand  written  label  which  omitted  the 
information  that  the  fur  was  dyed  and  which  contained  the  non- 
required  words  "romance  flank  muskrat";  more  than  thirty  labels  con- 
taining non-required  words,  e.g.,  "romance"  and  "fur  name";  several 
labels  omitting  the  information  that  the  fur  was  dyed;  about  ten  labels 
omitting  the  name  or  registered  number  of  the  marketer;  several  labels 
omitting  the  name  of  the  mink  trimming  used  on  the  garment  of 
another  fur;  more  than  a  dozen  labels  having  the  words  "Southwest 
Africa"  abbreviated  as  "S.W.  Africa";  and  several  labels  or  garments 
of  Persian  Lamb  in  which  the  word  "lamb"  was  omittedJ^ 

It  is  difficult  to  justify  such  literal-minded  enforcement  of  this  statute  by 
the  Bureau  of  Textiles  and  Furs.  Many  of  the  trivial  violations  found  in 
the  literal  text  of  labels,  invoices  and  advertising  are  hardly  relevant  to 
any  serious  consumer  interest.  Indeed,  if  the  misleading  information  were 
deceptive  in  a  significant  way— for  example,  if  rabbit  were  labeled  as 
Persian  Lamb— Section  5  would  be  available  to  prevent  continuation  of 
such  practices. 

The  fourth  statute  enforced  by  the  Bureau  of  Textiles  and  Furs  is  the 
Flammable  Fabrics  Act,  passed  in  1953  and  amended  in  1967.  It  is  not  a 
labeling  or  disclosure  statute,  but  directly  prohibits  the  manufacture  and 
marketing  of  any  wearing  apparel  that  does  not  conform  to  standards 
promulgated  by  the  Secretary  of  Commerce.  The  Act  resulted  from  a 
number  of  highly  publicized  incidents  in  the  early  1950's  involving  severe 
burning  of  children  by  highly  flamable  children's  cowboy  playsuits  and 
so-called  "torch  sweaters",  and  was  amended  in  1967  to  allow  for  more 
flexibility  in  standards  and  to  broaden  the  coverage  of  the  Act  to  include 
household  furnishings,  draperies  and  blankets. 

Time  and  effort  devoted  by  the  Bureau  of  Textiles  and  Furs  to 
enforcement  of  this  statute  has  been  relatively  minor  compared  to 
enforcement  of  the  three  labeling  statutes.  Of  all  Textile  and  Fur  Bureau 
cases  on  the  FTC  docket  in  July  1962,  13.3%  involved  violations  of  the 
Flamable    Fabrics   Act.     The    percentage    rose    to    30%    in    1964    and 


Tr.The  Fair  v.  FTC,  272  F.  2d  609,  611  (7th  Cir.  1959)  ;  see  also  Mannis  v.  FTC,  293 
F.  2d  774  (9th  Cir.  1961)  ,  affirming  a  Commission  order  although  one  of  the  viola- 
tions was  "far  fetched"  (the  word  "muskrat"  was  spelled  "mustrak")  and  other 
asserted  violations  were  "hypcrtechnical." 
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dropped  to  5.6%  in  1966  and  5.87o  in  1967.  By  1968  it  was  up  to 
16%.  Budget  allocation  for  Flammable  Fabrics  Act  enforcement  have  run 
at  about  10%  of  total  textile  and  fur  allocations  over  the  last  five  years- 
compared  to  about  40%  per  year  for  Textile  Act  enforcement  during  the 
same  period.  In  budget  requests  for  fiscal  1970,  the  FTC  has  put  sub- 
stantially more  emphasis  on  Flammable  Fabrics  Act  enforcement.  Thus, 
of  70  additional  employees  requested  for  fiscal  1970,  54  are  to  work  in 
this  area  of  enforcement. 

(2)  Evaluation.  Operations  of  the  Bureau  of  Textiles  and  Furs 
(other  than  in  Flammable  Fabrics  Act  enforcement)  represent  a  glaring 
example  of  misallocation  of  resources  and  a  misguided  enforcement 
policy.  Each  year  larger  allocations  are  requested  and  increasing  amounts 
spent  on  an  energetic  program  to  achieve  results  of  highly  dubious  value 
to  anyone.  Moreover,  the  examples  of  concern  with  trivial  labeling  errors, 
mentioned  above,  came  up  in  enforcement  actions  that  were  appealed  to 
the  Courts  of  Appeals;  we  suspect— and  several  of  the  present  Commis- 
sioners in  the  FTC  support  us  in  this  view— that  even  more  trivial  viola- 
tions are  involved  in  enforcement  through  voluntary  compliance 
procedures. 

Time  and  again,  the  FTC  has  defended  itself  against  charges  of  in- 
adequate consumer  protection  programs  on  the  ground  that  a  sufficient 
allocation  to  support  these  programs  had  not  been  made  available.  Keep- 
ing in  mind  that  money  saved  by  cutting  the  allocation  to  the  Bureau 
of  Textiles  and  Furs  could  be  used  for  serious  consumer  protection  work, 
we  conclude  that: 

(a)  The  Flammable  Fabrics  Act  is  a  legitimate  and  important  aspect 
of  consumer  protection  which,  accordingly,  should  be  rigorously  en- 
forced. 

(b)  Present  efforts  of  the  Bureau  of  Textiles  and  Furs  to  inspect 
20%  of  all  mills  and  manufacturers  in  the  United  States  each  year,  and 
10%  to  15%  of  all  retail  outlets,  are  out  of  proportion  to  the  contribu- 
tion that  such  an  ambitious  program  can  make  to  consumer  protection. 
We  believe  a  carefully  devised  sampling  program— cutting  present  ex- 
penditures on  enforcement  of  the  Wool,  Textile,  and  Fur  Acts  by  one- 
half  to  two-thirds— would  be  entirely  adequate. 

(c)  The  tendency  of  the  Bureau  to  insist  on  literal  compliance  not 
only  with  the  statutes  but  with  the  FTC's  regulations  under  the  statutes 
must  cease.  In  other  words,  the  Commission  should  devise  a  set  of  criteria 
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for  actionable  violations  that  distinguishes  between  trivial,  nitpicking 
deviations  as  opposed  to  potentially  serious  deceptions  of  consumers. 

d.    Retail  Frauds, 

(1)  The  FTC  Effort— A  Limited  War.  Despite  findings  in  its  own 
studies  that  retail  fraud  against  consumers  is  practiced  on  a  vast  scale, 
and  findings  by  many  others  that  it  is  a  problem  of  major  national  con- 
cern, the  FTC  has  devoted  very  limited  resources  to  coping  with  these 
problems.  The  only  comprehensive  and  organized  effort  to  deal  with 
retail  marketing  frauds  was  its  consumer  protection  project  begun  in 
late  1966  in  the  District  of  Columbia.  This  progam  represents  an  em- 
bryonic effort  at  the  type  of  study  which  the  FTC  needs  in  order  to 
produce  a  unified  plan  of  attack  on  consumer  problems,  but  it  was  con- 
ducted on  too  small  a  scale,  and  for  too  short  a  period  of  time,  to  ac- 
complish a  sufficiently  broad  result. 

As  a  result  of  this  single  program,  however,   108  investigations  of 
sellers  in  the  District  of  Columbia  were  opened  and  42  formal  com- 
plaints issued.   Several  important  FTC  opinions  were  eventually  handed 
down  in  connection  with  these  complaints,  including  a  few  that  broke 
important  new  ground  in  the  development  of  consumer  rights.'^*    The 
knowledge  gained  as  a  result  of  the  project  influenced  the  drafting  of  the 
FTC's  guides  on  retail  installment  credit  sales,  and  is  said  by  FTC  per- 
sonnel to  have  influenced  the  enactment  by  Congress  of  truth-in-lending 
legislation.    These  are  extraordinary  results  from  a  program  which,  at 
the  height  of  its  activities,  involved  an  average  of  five  full-time  lawyers. 
Nevertheless,  the  project  itself  has  been  allowed  to  dwindle  to  a  skeleton 
operation,  and  no  other  similar  project  has  been  attempted.    Several  of 
the  guides  published  in  recent  years  touch  upon  consumer  fraud  prob- 
lems,'^'^  and  the  FTC  also  has  issued  some  complaints  in  this  area.    For 
example,  we  found  that  in  the  last  three  years  the  FTC  had  filed  an 
average  of  about  15  complaints  per  year  alleging  fraudulent  bait-and- 
switch  practices  or  other  fraudulent  pricing  tactics,  about  12  complaints 
per  year  charging  misrepresentations  of  potential  earnings  of  franchises 
and  dealerships  (mostly  involving  chinchilla  breeding  franchises),  about 
7  complaints  per  year  against  home  improvement  frauds    (e.g.  bogus 
contests,  phony  commissions  for  "model  home"  displays,  and  fictitious  pric- 
ing) and  about  4  per  year  dealing  with  misrepresentations  as  to  potential 


■resee,  e.g.,  In  re  Leon  Tashof,  CCH  Trade  Reg.  Rep.  ^f  18,606  (FTC  1968)  ;  Empico 
Corp.  [1965-1967  Transfer  Binder]  CCH  Trade  Reg.  Rep.  «I  17,859    (FTC  1967). 

775ee,  e.g.,  Guides  Against  Deceptive  Pricine;,  16  CFR  §233  (1967)  :  Guides  Against 
Bait  Advertising,  16  CFR  §238  (1967);  Guides  Against  Deceptive  Advertising  of 
Guarantees.  16  CFR  §  238    (f967) . 
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earnings  upon  graduation  from  various  types  of  schools.  With  the 
exception  of  cases  emerging  from  the  D.C.  Program,  we  are  advised 
that  every  one  of  these  actions  developed  from  complaints  received  in 
the  mail  by  the  FTC.  Determination  whether  to  react  to  a  letter  of 
complaint  alleging  retail  fraud  is  made  on  a  case-by-case  basis,  and  we 
are  advised  that  no  effort  has  been  made  to  distinguish  any  trends  in 
the  approximately  12,000  letters  of  complaint  now  received  each  year. 
The  planning  failure  is  evident. 

Another  FTC  program  to  combat  localized  consumer  abuse  has  been 
its  "federal-state  coordination"  program.  This  program  involves  re- 
ferral of  complaints  received  at  the  FTC  to  local  enforcement  officials 
when  they  involve  essentially  intrastate  problems,  solicitation  of  com- 
plaints from  state  and  local  officials  where  interstate  problems  are  in- 
volved, responding  to  requests  from  state  legislators  and  other  state 
officials  for  advice  or  assistance  in  drafting  legislation,  preparing  drafts 
of  model  legislation  for  consideration  by  states,  and  appearing  and  par- 
ticipating in  conferences  and  meetings  of  local  enforcement  officials.  We 
commend  all  of  these  efforts,  but  we  also  note  that  from  the  time  the 
program  was  started  in  October,  1965,  until  a  few  months  ago,  the 
entire  operation  consisted  of  one  lawyer  and  one  secretary. '^s  As  a  result 
of  this  undercommitment  of  resources,  described  as  "miniscule"  by  the 
FTC's  present  General  Counsel,  this  one-man  operation  has  been  unable 
to  keep  up  with  current  responsibilities,  much  less  expand  the  office's 
operations  into  new  and  promising  areas. 

Finally  the  FTC,  in  order  to  be  more  fully  informed  on  consumer 
fraud  problems  in  the  nation  and  to  receive  advice  as  to  the  role  it  could 
best  play  in  dealing  with  these  problems,  held  extensive  hearings  in 
November  and  December  of  1968.  No  action  has  yet  been  taken  on  the 
basis  of  these  hearings. 

(2)  Evaluation  of  Reasons  for  the  FTC's  Cautious  Approach.  It  is 
the  view  of  the  majority  of  the  present  Commissioners  of  the  FTC  that 
the  agency  should  not  become  deeply  involved  in  ghetto  fraud  and  other 
retail  consumer  abuses.  Three  reasons  have  been  offered  in  support  of 
this  judgment:  (a)  retail  fraud  principally  involves  criminal  conduct, 
and  the  FTC,  with  the  power  to  do  nothing  more  than  enter  a  cease-and- 
desist  order,  cannot  play  an  effective  role  in  this  area;  even  where  non- 
criminal conduct  is  involved,  the  sellers  tend  to  be  fly-by-night  operators 


78The  staff  for  the  office  of  Federal-State  Cooperation  was  doubled  a  few  months 
ago;  it  now  consists  of  2  lawyers  and  2  secretaries. 
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who  are  not  likely  to  be  deterred  by  injunctive  remedies;  (b)  local  con- 
sumer problems  are  best  dealt  with  by  state  and  local  officials,  and  can- 
not be  dealt  with  effectively  by  a  federal  administrative  agency  in 
Washington;  and  (c)  the  language  of  Section  5  making  it  applicable  to 
unfair  or  deceptive  acts  or  practices  "in  commerce"  rather  than  "affect- 
ing commerce"  creates  a  jurisdictional  bar  to  the  FTC  dealing  with  most 
localized  consumer  fraud  practices. 

It  is  interesting  that  no  single  reason  attracts  the  support  of  a  major- 
ity of  the  present  Commissioners.  In  any  event,  we  suggest  that  these 
problems  and  difficulties  have  been  exaggerated  and  that  none  of  these 
reasons  justifies  the  FTC's  position  that  it  should  exclude  itself  from 
playing  an  effective  role  in  this  important  area. 

(a)  Inadequacy  of  FTC  Remedies.  While  many  of  the  most  flagrant 
consumer  fraud  schemes  deserve  to  be  prosecuted  criminally,  it  by  no 
means  follows  that  there  is  no  role  to  be  played  by  an  enforcement  agency 
with  solely  civil  sanctions.  The  President's  Commission  on  Law  Enforce- 
ment and  Administration  of  Justice  noted  that  the  line  between  criminal 
and  civil  fraud  often  is  unclear,  and  concluded  that  "the  amount  of  civil 
fraud  probably  far  exceeds  that  of  criminal  fraud.'^^  Our  interviews  with 
FTC  staff  personnel  who  had  experience  in  the  consumer  fraud  area, 
and  written  submissions  to  our  Commission  by  others  active  in  the  field, 
support  this  conclusion.  For  example,  the  head  of  the  criminal  fraud 
unit  in  the  U.  S.  Attorney's  office  in  New  York  advised  us  that  he  fre- 
quently had  been  placed  in  the  awkward  position  either  of  seeking  an 
indictment  and  criminal  enforcement,  or  abandoning  efforts  to  cope 
with  consumer  fraud  violations  because  his  office  has  no  civil  remedy.  His 
view  was  that  exclusively  criminal  sanctions  were  not  adequate,  and  that 
there  were  important  areas  in  which  an  aggressive  FTC  program  could 
be  effective.  It  was  suggested  that,  at  a  minimum,  FTC  orders  could 
be  entered  against  interstate  sources  of  credit  or  supplies  who  often  ap- 
pear to  be  tied  closely  to  local  sales  outlets.^o 

(b)  Preferred  Enforcement  by  Local  Agencies.  In  an  ideal  world,  a 
solution  to  consumer  fraud  problems  might  well  be  that  U.  S.  Attorneys' 
offices,  using  available  criminal  sanctions,  would  proceed  against  the 
more  flagrant  consumer  fraud  schemes,  and  state  and  local  government 
units  would  cope  effectively  with  civil  fraud  problems.  We  grant  the 
force  of  the  argument  that  many  consumer  fraud  schemes  are  local  in 


79President's  Comm'n  on  Law  Enforcement  127. 

SOFor  a  similar  view,  see  Home  Improvement  Fraud  Hearings. 
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origin  and  effect  and  preferably  should  be  dealt  with  by  local  enforce- 
ment units  rather  than  a  Washington-based  federal  bureaucracy.  Our 
proposals  for  new  FTC  initiatives,  described  below,  take  these  con- 
siderations into  account. 

The  fact  is  that  resources  now  devoted  to  protection  of  consumers 
against  widespread  fraud  and  deception  are  inadequate;  some  munici- 
palities and  states  have  no  consumer  protection  program,  and  others 
have  consumer  fraud  programs  in  name  only.  As  a  result,  the  present 
coordination  and  referral  system  often  consists  of  the  FTC  referring 
local  complaints  to  state  enforcement  offices  which  have  inadequate 
legislative  power  and  resources  to  do  anything  effective  about  the  com- 
plaint; meanwhile,  state  and  local  officials  are  urged  to  forward  com- 
plaints concerning  "interstate"  problems  to  the  FTC,  where  problems 
of  delay,  unwillingness  to  resort  to  formal  proceedings,  and  the  rela- 
tively small  allocation  of  resources  to  consumer  protection  activities 
mean  that  little  or  nothing  is  done. 

The  FTC  has  some  advantages  in  dealing  with  consumer  fraud  that 
are  not  duplicated  in  any  other  sector  of  federal  or  local  government. 
Many  defrauding  sellers  operate  across  state  lines  and  cannot  be  dealt 
with  effectively  by  local  law  enforcement  agencies.  Also,  the  FTC  has 
an  extraordinarily  flexible  statutory  grant  in  Section  5  to  deal  with 
unfair  or  deceptive  acts  or  practices,  broad  investigatory  powers  under 
Section  6,  a  large  staff  of  lawyers  and  other  professionals  trained  to 
deal  with  economic  problems,  and  rule-making  and  other  administrative 
enforcement  devices  which  would  allow  the  FTC  to  deal  with  a  wide 
range  of  consumer  problems  in  a  single  proceeding.  If  existing  powers 
of  the  FTC  are  deficient  in  some  respect— for  example,  because  of  the 
lack  of  power  to  enter  a  preliminary  injunction  against  fraudulent 
schemes  or  to  assess  sufficient  damages  to  deter  wrongdoers— the  FTC 
can  seek  additional  authority  from  Congress. 

At  a  bare  minimum,  it  seems  to  us  that  the  FTC  has  a  responsibility 
under  its  legislative  mandate  to  engage  in  a  sufficiently  active  program 
of  detection,  enforcement  and  study  of  consumer  fraud  problems  to  re- 
port to  Congress  on  the  exact  nature  and  dimensions  of  the  problem,  the 
economic  conditions  that  permit  these  fraudulent  schemes  to  flourish 
(including,  if  it  is  so  determined,  inadequate  competition),  and  the 
needs,  in  terms  of  appropriations  and  new  legislation,  to  cope  effectively 
with  this  important  problem  area. 

(c)  Alleged  Jurisdictional  Limitations.  The  reason  most  frequently 
cited  by  Commissioners  and  FTC  staff  members  for  avoiding  an  active 
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program  of  detection  and  enforcement  against  ghetto  and  other  local- 
ized frauds  is  that  the  jurisdiction  of  the  FTC  under  Section  5  of  the 
FTCA  is  inadequate  to  permit  effective  enforcement.  Section  5  provides 
for  the  issuance  of  a  cease  and  desist  order  when  firms  have  engaged  in 
an  "unfair  method  of  competition  .  .  .  [or]  unfair  or  deceptive  acts 
or  practices  in  commerce",  and  it  has  been  argued  that  the  "in  com- 
merce" language  furnishes  enforcement  jurisdiction  substantially  nar- 
rower than  the  "affecting  commerce"  language  of  the  Sherman  Act  and 
other  regulatory  statutes. ^i 

The  FTC's  cautious  approach  in  this  area  depends  almost  entirely  on 
deference  to  a  single  1941  Supreme  Court  decision,  FTC  v.  Bunte  Broth- 
ersP  in  which  a  6-3  majority  of  the  Court  held  that  the  FTC  did  not 
have  jurisdiction  to  enforce  Section  5  against  a  localized  fraud.  Bunte 
Brothers,  a  candy  manufacturer,  allegedly  had  been  using  an  unfair  sales 
promotion  to  sell  candy  to  children  in  Illinois.  There  were  no  interstate 
aspects  to  Bunte  Brothers'  sales  activities,  but  the  FTC  argued  that  its 
fraudulent  sales  practices  were  "in  commerce"  because  they  adversely 
affected  the  competitive  success  of  interstate  rivals  selling  into  the  Illi- 
nois market.   The  Supreme  Court  majority  rejected  that  contention. 

We  believe  that  the  Commission  has  exaggerated  the  jurisdictional 
problems  that  might  arise  if  it  pursued  a  more  active  program  against 
localized  marketing  frauds.  In  most  consumer  frauds  of  sufficient  im- 
portance to  justify  commitment  of  the  FTC's  enforcement  resources— 
i.e.,  the  kinds  of  cases  we  propose  the  FTC  deal  with— we  believe 
evidence  could  be  introduced  to  circumvent  any  problems  generated  by 
the  Bunte  Brothers  decision.  For  example,  one  line  of  evidence  sufficient 
to  distinguish  Bunte  Brothers  would  be  that  the  frauduent  seller  could 
foresee  that  some  customers  coming  into  its  establishment  would  cross 
state  lines.83  In  that  connection,  it  is  noteworthy  that  de  minimis  prin- 
ciples have  been  almost  completely  disregarded  in  interpretations  of 
comparable  jurisdictional  limitations.^*  If  the  sales  unit  engaging  in  the 
alleged  fraud  or  deception  is  a  subsidiary  or  division  of  a  multi-state 
seller,  that  also  is  likely  to  be  sufficient  to  establish  jurisdiction  under 
Section  5.^5  In  addition,  if  the  fraud  relies  in  any  way  on  systematic  use 


siSee  Id.  at  89-90  (testimony  of  Paul  Rand  Dixon)  ;  Address  by  James  Nicholson 
before  the  ABA  Admin.  Law  Section,  Phila.,  Aug.  5,  1968. 

82312  U.  S.  349    (1941). 

83Standard  Oil  Co.  v.  FTC,  340  U.  S.  231  (1951)  ;  Bankers  Securities  Corp.  v.  FTC, 
297  F.  2d  403    (3rd  Cir.  1961)  . 

84Safeway  Stores,  Inc.  v.  FTC,  366  F.  2d  795  (9th  Cir.  1966) ,  cert,  denied,  386  U.  S. 
932  (1967)  ;  Guziak  v.  FTC,  361  F.  2d  700,  703  (8th  Cir.  1966)  .  cert,  denied,  385  U.  S. 
1007   (1967) . 

ssHolland  Furnace  Co.  v.  FTC,  269  F.  2d  203    (7th  Cir.   1959)  ,  cert,  denied,  361 

U.  S.  932  (1965)  . 
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of  interstate  mails  (for  example,  requesting  information  in  connection 
with  credit  reporting),^^  or  if  the  seller  advertises  on  TV,  radio  or  any 
interstate  media,^^  that  is  a  sufficient  basis  to  challenge  fraudulent  and 
deceptive  statements  included  in  the  advertising,  and  also  may  provide 
a  basis  for  challenging  any  and  all  fraudulent  and  deceptive  conduct  by 
the  seller  whether  or  not  it  is  directly  related  to  the  advertising.^s 

If  the  Bunte  Brothers  decision  cannot  be  avoided,  we  suggest  a  di- 
rect effort  to  test  its  continuing  validity  in  the  courts.  We  note  that 
some  of  the  theories  used  by  the  lower  courts  to  distinguish  Bunte 
Brothers  since  1941— for  example,  finding  interstate  commerce  where  a 
subsidiary  of  a  multi-state  seller  engages  in  purely  localized  frauds- 
are  scarcely  compatible  with  the  theory  underlying  the  decision  that  the 
"in  commerce"  provision  be  interpreted  solely  by  looking  at  the  geogra- 
phic area  directly  affected  by  the  fraudulent  scheme.89  Moreover,  an  ex- 
pansionist reading  of  Section  5,  whereby  the  "in  commerce"  provision 
is  interpreted  to  have  a  jurisdictional  reach  approaching  or  coexten- 
sive with  "affecting  commerce"  statutes,  would  be  consistent  with  post- 
1941  Supreme  Court  interpretations  of  similar  statutory  provisions  in 
several  other  regulatory  areas.^** 

2.    Proposals  for  New  Initiatives. 

Our  study  of  the  FTC's  existing  programs  has  indicated  a  serious 
misallocation  of  resources  and  a  confusion  of  priorities.  The  only  solu- 
tion for  this  which  can  prevent  similar  distortions  from  occurring  in  the 
future  is  for  the  FTC  to  set  up  its  own  apparatus  to  define  and  to  keep 
current  a  unified  plan  in  the  consumer  area.  Past  eflForts  to  do  this  have 
produced  no  effective  results.   The  primary  requisite  for  planning  is  ade- 


86National  Clearance  Bureau  v.  FTC,  255  F.  2d  102  (3rd  Cir.  1958)  ;  Rothschild 
V.  FTC,  200  F.  2d  39  (7th  Cir.  1952)  ,  cert,  denied,  345  U.  S.  941    (1953) . 

^TSee  Guziak  v.  FTC,  361  F.  2d  700  (8th  Cir.  1966)  ,  cert,  denied.  395  U.  S.  1007 
(1967)  ;  Bankers  Securities  Corp.  v.  FTC,  297  F.  2d  403  (3rd  Cir.  1961)  ;  Morton's  Inc. 
V.  FTC,  286  F.  2d  158  (1st  Cir.  1961)  .  See  also.  First  Buckingham  Community.  Inc., 
3  CCH  Trade  Reg.  Rep.  ^  18,357  (FTC  1968)*  (FTC  charged  real  estate  brokers  and 
apartment  owners  with  false  advertising  because  of  failure  to  disclose  that  they  would 
not  sell  or  rent  to  Negroes;  interstate  commerce  requirement  based  on  advertising  in 
interstate  media)  . 

88C/.  Shreveport  Macaroni  Mfg.  Co.  v.  FTC.  321  F.  2d  404  (5th  Cir.  1963)  ;  cert, 
denied,  375  U.  S.  971  (1964)  (jurisdiction  over  discriminatory  advertising  allowances, 
based,  inter  alia,  on   advertisements  in   interstate   media)  . 

89Note,  Jurisdictional  Fetter  on  the  FTC,  76  Yale  L.  J.  1688,  1693   (1967)  . 

QOSee,  e.g.,  Fair  Labor  Standards  .\ct:  WoUing  v.  Jacksonville  Paper  Co.,  317 
U.  S.  564  (1943)  ;  Natural  Gas  Act:  California  v.  Lo-Vaca  Gathering  Co..  379  U.  S. 
366  (1965)  ;  Federal  Power  Act:  FPC  v.  Southern  California  Edison  Co.,  376  U.  S. 
205  (1964)  ;  Fur  Labeling  Act:  FTC  v.  Mandel  Bros.,  359  U.  S.  385  (1959)  ;  Morton's 
Inc.  V.  FTC,  286  F.  2d    158    (1st  Cir.   1961)  . 
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quate  information  about  what  consumer  problems  are,  quantitatively  and 
qualitatively.  This  can  be  achieved  through  analysis  and  classification  of 
complaints  received  by  the  FTC,  and  by  consultation  and  coordination 
with  all  interested  groups,  e.g.,  organized  consumer  groups,  OEO  Com- 
munity Action  Law  Offices,  U.  S.  Attorney's  offices.  Better  Business 
Bureaus  and  the  NAACP  Legal  Defense  and  Education  Fund.  Then  the 
FTC  must  deploy  its  resources  so  that  national  problems  are  handled  at 
a  national  level  through  the  promulgation  of  regulations  or  through 
landmark  proceedings,  while  regional  enforcement  efforts  are  carried  out 
in  a  way  which  attains  the  maximum  compliance  per  manhour  of  enforce- 
ment effort. 

Achievement  of  these  requisites,  we  believe,  requires  new  initiatives  on 
the  part  of  the  FTC.  There  are  many  routes  to  the  goal.  We  will  set 
forth  herein  three  suggestions  as  a  guide  to  the  type  of  initiative  the  prob- 
lems warrant. 

First,  a  pilot  project  for  a  more  intense  study  of  retail  marketing 
abuses  and  their  prevention,  which  could  carry  out  on  a  larger  scale  and 
a  more  sustained  basis  the  embryonic  effort  of  the  District  of  Columbia 
pilot  project.  This  pilot  project  could  compile  the  information  needed 
to  classify  and  quantify  consumer  abuses,  and  demonstrate  the  most 
effective  enforcement  techniques.  Second,  there  are  substantial  areas 
which  have  been  largely  neglected  by  the  Federal  Trade  Commission,  but 
which  a  pilot  project  might  explore  with  an  eye  to  FTC  action  under 
Section  5,  or  to  federal  legislation  as  necessary  and  appropriate.  Finally, 
the  addition  of  sanctions  for  which  new  legislation  probably  would  be 
required  could  make  the  FTC  a  more  effective  enforcement  agency  across- 
the-board. 

a.    Pilot    Project    for    Prevention    and    Study    of    Retail 
Marketing  Abuses. 

We  recommend  that  the  FTC  establish  special  task  force  offices  in  8  or 
10  major  urban  areas  in  the  United  States  which  preferably  would  be 
independent  of  existing  field  offices.  Each  office  would  be  staffed  with  an 
average  of  about  ten  lawyers  and  other  professional  personnel,  and  sup- 
porting clerical  staff.^i  and  their  assignment  would  be  to  carry  forward  a 


9lAs  noted  previously,  the  pilot  project  in  the  District  of  Columbia,  conducted  to 
some  extent  along  lines  proposed  here,  used  an  average  of  5  attorneys  plus  supporting 
staff.  Since  this  proposed  project  incorporates  additional  responsibilities  and  activities, 
we  believe  a  larger  staff  is  necessary.  We  chose  ten  as  a  convenient  average;  in  cities 
like  New  York,  an  effective  project  would  need  to  be  larger,  while  in  other  places  less 
than  10  might  be  adequate. 
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model  program  to  detect,  proceed  against,  and  at  the  same  time  study, 
classify,  and  report  on  problems  of  localized  fraud  against  consumers. 
These  programs  would  be  designed  to  protect  consumers  generally,  but 
emphasis  would  be  on  economic  fraud  and  deception  against  particularly 
vulnerable  groups— the  poor,  the  uneducated,  and  the  elderly. 

Project  content  would  vary  from  city  to  city.  For  example,  in  a  city 
where  state  and  local  enforcement  agencies  are  relatively  active,  and 
OEO  Community  Action  Law  offices  or  the  U.  S.  Attorney's  Office  is 
energetically  pressing  legal  actions  against  economic  exploitation  of  con- 
sumers, the  FTC's  program  should  emphasize  coordination  with  existing 
enforcement  groups  by  referring  complaints,  operating  as  an  information 
clearing  house,  working  on  consumer  education,  etc.  Where  other 
sources  of  enforcement  against  consumer  exploitation  are  deficient,  how- 
ever, the  FTC  might  experiment  with  a  program  that  involves  a  greater 
emphasis  on  formal  enforcement  activities. 

The  project  described  below  would  be  designed  to  operate  for  three 
years,  after  which  a  report  would  be  submitted  to  Congress.  If  results 
warranted,  the  program  might  be  continued  thereafter.  The  nature  of 
the  program  is  outlined  below. 

(1)  Detection.  Information  as  to  consumer  abuse  would  be  developed 
through  establishment  of  one  or  more  "consumer  complaint"  offices  in 
each  area,  staffed  by  FTC  personnel,  which  would  make  known  through- 
out the  community  the  willingness  of  the  FTC  to  investigate  alleged 
consumer  frauds.  Project  members  also  would  set  up  cooperative  ar- 
rangements with  other  public  and  private  legal  service  organizations. 
One  reason  for  careful  coordination  is  that  formal  investigation  by  the 
FTC,  conducted  by  subpoena,  could  confer  immunity  on  the  firm  being 
investigated  under  15  U.  S.  C.  A.  §  49.  Before  resorting  to  a  formal  in- 
vestigation, it  would  be  necessary  for  the  FTC  to  be  sure  the  matter 
would  not  be  more  appropriately  pursued  by  federal  or  state  agencies  with 
criminal  enforcement  power. 

In  addition  to  local  complaint  offices,  staff  personnel  would  review 
newspaper  and  magazine  ads  and  local  radio  and  TV  scripts  for  false 
advertising,  study  garnishment  rolls  and  other  court  records  to  determine 
whether  sellers  may  be  taking  oppressive  advantage  of  the  judicial 
process,  and  hold  public  hearings  in  the  community  to  discuss  economic 
abuses.  The  results  of  such  studies  then  might  be  summarized  and  cor- 
related with  trends  emerging  in  the  letters  currently  received  by  the  FTC 
from  consumers  complaining  about  fraud  and  deception. 
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(2)  Enforcement  Proceedings.  Proceedings  would  be  filed  against 
companies  where  there  is  cause  to  believe  they  have  engaged  in  serious 
consumer  frauds  in  violation  of  Section  5.  It  is  anticipated  that  many 
cases  would  be  settled  through  consent  decree  or  voluntary  compliance, 
as  is  true  with  most  FTC  work.  Where  that  is  impossible  or  where  a 
violation  is  particularly  flagrant,  cease  and  desist  orders  should  be  sought. 
Lawyers  in  the  local  office  would  be  responsible  for  deciding  whether  to 
file  a  formal  complaint,  issue  subpoenas,  enter  into  a  consent  settlement, 
and,  if  necessary,  try  the  case  before  hearing  examiners  assigned  to  sit 
in  each  local  area  where  a  project  is  established. ^^  Since  the  staff  of 
FTC  hearing  examiners  has  little  work  to  do  at  present,  a  commitment 
of  their  time  for  this  purpose  would  simply  make  use  of  resources  cur- 
rently being  underutilized.  Moreover,  since  most  consumer  fraud  cases 
(e.g.  bait-and-switch,  false  advertising,  phony  warranties,  etc.)  are  rela- 
tively simple  to  try  compared  to  the  much  more  complicated  cases  that 
arise  under  anti-monoply  statutes,  we  expect  that  the  young  lawyers 
assigned  to  these  local  offices  would  be  competent  to  handle  these 
matters. 

As  we  have  previously  noted,  some  consumer  fraud  situations  are 
almost  entirely  local  in  character  (for  example,  a  single  unconscionable 
contract  between  a  seller  and  buyer)  ;  others  can  be  dealt  with  effec- 
tively on  a  national  basis  (for  example,  false  advertising,  including  bait- 
and-switch  tactics,  systematic  abuse  of  holder  in  due  course  defenses, 
door-to-door  sales  frauds,  etc.).  Where  the  abuse  is  entirely  local,  the 
FTC  office  would  be  expected  to  establish  liaison  with  and  to  refer  the 
matter  to  city  or  state  authorities,  or  to  a  neighborhood  law  office.  Where 
clearly  national,  of  sufficient  impact,  and  within  its  planning  priorities, 
the  FTC  itself  would  act.  Finally,  in  the  vast  intermediate  area  of  ques- 
tionable conduct,  where  there  are  both  local  and  interstate  aspects,  the 
field  offices  would  be  expected  to  deal  with  and  dispose  of  those  matters 
unless  there  is  reason  to  believe  that  existing  state  or  private  law  enforce- 
ment is  adequate  to  handle  them.  As  we  have  already  indicated,  we 
doubt  that  the  jurisdictional  problem  would  be  a  bar  to  the  FTC  in 
dealing  with  these  mixed  intrastate-interstate  schemes. 

In  addition  to  case-by-case  enforcement,  it  would  be  expected  that 
other  techniques  characteristic  of  FTC  procedure— e.g.,  trade  practice 
guides  and  rules,  advisory  opinions,  extensive  voluntary  compliance  ar- 


92This  procedure  would  constitute  an  increase  in  authority  delegated  to  staff  over 
and  above  the  present  situation,  but  is  consistent  with  proposals  we  have  made  in 
other  sections  of  this  report;  see  pp.  80  to  83  infra. 
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rangements,  etc.— would  be  used,  and  also  that  existing  guides  in  the 
fraud  and  deceptive  practice  area  would  be  modified  and  updated  on  the 
basis  of  experience  gained.  Among  other  possibilities,  the  FTC  might 
consider  whether  means  could  be  found  to  encourage  informal  settlements 
of  disputes  between  sellers  and  buyers— for  example,  by  establishment 
of  a  community  complaint  board,  appointment  of  a  consumer  ombudsman 
or  establishment  of  a  low-cost  arbitration  system  for  refunds,  financed  by 
sellers  in  the  community. 

While  all  of  these  investigations  of  novel  doctrines  of  law  or  experi- 
ments with  new  approaches  could  be  undertaken  by  personnel  at  the 
Washington  office,  we  believe  it  is  only  by  involvement  at  local  levels 
that  reliable  data  can  be  obtained  and  realistic  approaches  designed 
and  implemented. 

(3)  Coordination  with  Local  Education  and  Enforcement  Units.  In 
the  long  run,  we  recognize  the  desirability  of  having  local  enforcement 
agencies  take  over  most  of  the  task  of  coping  with  ghetto  frauds  and 
other  localized  abuses  of  consumers.  We  believe  a  federal  presence  is 
justified  now,  however,  because  consumer  abuse  is  a  serious  problem 
and  because  local  authorities,  by  their  own  testimony,  are  not  capable, 
at  present,  of  effectively  coping  with  it.  We  note  by  the  way  that  there 
seems  to  be  no  serious  problem  of  resistance  to  federal  activity;  almost 
all  state  attorneys  general  seem  to  welcome  federal  law  enforcement 
efforts  in  the  consumer  fraud  area.^^ 

A  major  emphasis  of  the  program  should  be  on  cooperation  with 
and  the  training  of  local  enforcement  personnel  in  order  that  they  may 
ultimately  assume  responsibility  in  the  local  consumer  abuse  area.  The 
FTC  should  continue  its  efforts  to  support  adoption  by  the  states  of 
uniform  state  laws  dealing  with  consumer  frauds  and  deception,  and 
should  conduct  seminars  with  state  legislators  or  administrators  to  make 
available  to  the  states  relevant  experience  on  the  national  level  and  in 
other  states.'-^^  The  FTC  also  might  try  to  stimulate  local  units  to  engage 


"-yiHome  Improvement  Fraud  Hearings  77. 

O^There  are  a  number  of  uniform  laws  presently  available  to  the  states,  but  none 
has  lieen  widely  enacted.  Suggestions  have  emanated  from  the  FTC,  and  from  the 
Committee  of  State  Officials  on  Suggested  State  Legislation  of  the  Council  of  State 
Governments,  and  more  will  come  from  the  National  Commission  on  Product  Safety. 
Recent  suggestions  from  the  Council  of  State  Governments  include  bills  on  unsolicited 
merchandise  (1969)  ,  false  advertising  (1965)  ,  retail  installment  financing  (1963)  ,  and 
labeling  of  hazardous  sulistances  (1961)  .  More  generalized  major  bills  are  the  Uniform 
Consumer  Credit  Code  (L'CCC)  ,  which  covers  both  credit  arrangements  and  sales,  and 
incorporates  some  of  the  suljstantive  suggestions  made  to  the  FTC  above;  the  Uniform 
Deceptive  Trade   Practices  Act  which   provides  only   a    broad   injunctive  remedy   but 
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more  extensively  in  consumer  protection  education  programs,  through 
publication  of  written  materials,  TV  programs,  open  meetings,  and  so 
forth.  An  obvious  but  important  project  would  be  simply  to  advise 
consumers  of  their  rights  under  local  court  procedures.  Faculties  and 
students  at  local  law  schools,  some  of  which  are  already  engaged  in 
clinical  programs  designed  to  study  consumer  fraud  problems,  also  might 
be  invited  to  become  involved  in  a  local  consumer  protection  project. 

(4)  Reports  and  Studies.  A  major  purpose  of  the  proposed  program 
would  be  to  enlarge  our  knowledge  of  the  types  and  extent  of  exploita- 
tion of  consumers  and  of  the  most  effective  methods  for  combatting 
such  exploitation.  Essential  to  the  acquisition  of  the  requisite  body  of 
empirical  data  is  the  collection  and  analysis  of  economic  and  statistical 
information  by  professionals.  The  problems  in  the  field  of  consumer 
protection  are  to  a  large  extent  economic  and  intelligent  solutions  re- 
quire the  full  utilization  of  economic  skills  and  insights.  A  substantial 
capability  for  economic  data  gathering  and  analysis  therefore  should  be 
included  in  the  pilot  program. 

One  important  by-product  of  the  study  function  of  the  project 
should  be  comprehensive  reports  to  Congress  that  illuminate  the  prob- 
lems in  these  areas.  Such  reports  would  also  address  the  question  of 
the  extent  to  which  local  enforcement  agencies  are  adequately  staffed 
and  financed  to  protect  the  consumer  interest.  In  that  connection, 
criteria  to  determine  adequacy  of  present  enforcement  efforts  should  be 
published,  after  consultation  by  the  FTC  with  representatives  of  local 
agencies.  Finally,  the  FTC  should  also  consider  whether  and  to  what 
extent  federal  funding,  through  the  model  cities  program  or  otherwise, 
ought  to  be  made  available  to  state  and  local  consumer  protection 
authorities. 


none  in  damages;  and  two  sets  of  FTC  recommendations.  The  first  is  the  Unfair  Trade 
Practices  and  Consumer  Protection  Law  which  inchides  treble  damage  actions,  con- 
sumer class  actions,  criminal  penalties,  and  preliminary  injunctions  among  its  rem- 
edies; and  the  abolition  of  the  holder  in  due  course  doctrine  among  its  substantive 
provisions.  The  FTC  also  recommends  several  "Proposals  for  Stimulating  Competition 
as  an  Aid  to  Low-Income  Consumers  in  the  Inner  Cities."  These  proposals  include: 
granting  subsidies,  loans,  insurance  guarantees  and  tax  incentives  for  ghetto  businesses; 
developing  management  and  clerical  training  programs  for  local  residents;  instituting 
educational  programs  for  low-income  market  retailers  and  low-income  consumers;  and 
finally  that  the  states  study  the  feasibility  of  federally  financed  insurance  programs  for 
retailers  extending  low  cost  credit  to  ghetto  dwellers. 

Each  of  these  bills  contains  useful  provisions,  although  their  adaptability  to  various 
states  depends  upon  the  particular  problems  of  that  state  and  on  existing  consumer 
legislation  there.  The  FTC,  instead  of  adding  to  the  confusion,  should  attempt  to  co- 
ordinate the  activities  of  all  groups  who  are  dedicated  to  the  enactment  of  effective 
state  legislation.  This  should  be  a  major  part  of  the  Federal-State  Cooperation  program 
described  above. 


36-138  O  -  69  -  27 
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(5)  Substantive  Proposals.  As  we  envision  it,  the  pilot  program  will 
not  be  confined  to  preparing  reports  or  developing  new  procedures  for 
dealing  with  consumer  fraud,  important  as  these  functions  may  be.  We 
expect  that  one  major  result  of  the  program  will  be  to  develop  new, 
substantive  consumer  protection  law.^^ 

There  is  no  shortage  of  problem  areas.  Widespread  concern  has  been 
expressed  by  many  persons  and  groups  about  a  number  of  commercial 
practices  which  may  adversely  affect  legitmate  consumer  interests.  If, 
after  proper  study,  the  Commission  finds  that  remedial  action  is  neces- 
sary, it  should  not  hesitate  to  act. 

For  some  practices,  new  legislation  may  be  necessary  to  effect  needed 
reforms.  In  these  cases,  the  Commission  should  enlist  the  aid  of  Con- 
gress, the  business  community,  private  consumer  groups,  and  other 
federal  agencies,  in  formulating  and  enacting  new  laws. 

But  new  legislation  may  not  be  necessary  to  control  all  such  practices. 
Imaginative  use  of  Section  5  might  bring  many  of  these  problems,  or 
important  aspects  of  them,  within  the  jurisdiction  of  the  FTC.  Section 
5  of  the  FTC  Act  is  vastly  flexible,  and  the  boundaries  of  the  phrase 
"unfair"  practices,  in  terms  of  consumer  protection,  are  still  to  be 
judicially  determined. 

We  cannot  consider  and  resolve  the  many  problems  of  social  and 
economic  significance  inherent  in  dealing  with  the  various  commercial 
practices  that  have  come  under  attack  in  recent  years.  Indeed,  this  is 
one  of  the  functions  of  the  pilot  program.  But  we  cannot  ignore  the 
existence  of  these  problems  and  some  of  the  suggested  solutions.  There- 
fore, as  examples  of  the  type  of  problems  to  be  attacked,  and  the  type 
of  questions  to  be  considered  in  shaping  solutions,  we  offer  the  following: 

Presale  disclosure.  Under  what  circumstances  need  disclosures  be 
made  about  the  product's  capabilities  or  disabilities  in  order  to  avoid 
a  sale  which  is  deceptive  or  "unfair?"  What  attributes  of  what  products 
should  be  described  by  a  producer  on  a  label  or  tag  attached  to  a 
product? 

Door-to-door  sales.  Are  home  solicitation  sales  inherently  likely  to 
involve  deceptive  sales  practices?  If  so,  can  such  deceptions  be  rem- 
edied without  excessive  costs  to   legitimate   transactions?    Under  what 


95The  program  is  not  designed  to  supplant  the  operations  of  the  Federal-State 
Ck)operation  Office.  We  concur  in  what  appears  to  be  a  general  view  of  people  active 
in  this  field  that  the  Office  furnishes  valuable  services,  and  that  its  operations  should 
be  continued  and  expanded. 
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circumstances,  if  any,  and  with  what  safeguards,  should  such  rescission 
be  permitted?^® 

Warranty  disclaimers  and  limitation  of  remedies  clauses.  What  kinds 
of  limitations  of  liability  by  the  seller  should  or  should  not  be  permitted? 
How  much  freedom  of  bargaining  should  be  retained  by  a  buyer  who 
would  prefer  knowingly  to  assume  product  risks  himself?  Should  forms 
be  prescribed  to  communicate  clearly  to  buyers  whatever  choices  a  con- 
tract may  contain?  What  does  fairness  require  by  way  of  conspicuous- 
ness  for  contract  clauses  that  the  consumer  may  not  expect,  or  that  affect 
substantial  rights? 

Deficiency  Judgments.  In  consumer  transactions  in  which  the  seller 
retains  a  security  interest,  to  what  extent  should  he  be  entitled,  as  under 
general  commercial  law  principles,  to  sue  for  a  deficiency  if  the  secured 
collateral  upon  resale  does  not  compensate  him  for  the  total  amount  of 
the  contract?  To  what  extent  do  forced  resales  of  consumer  goods  gener- 
ate rather  than  avoid  deficiency  judgments?  Are  there  alternative  ways 
of  handling  these  secured  transactions  which  would  protect  all  of  the 
parties? 

Holder  in  due  course.  The  holder  in  due  course  doctrine,  developed 
for  the  sporadic  assignment  of  negotiable  instruments,  among  strangers, 
has  never  been  used  in  the  commercial  assignment  of  accounts  receivable. 
Is  it  appropriate  to  continue  its  use  in  the  consumer  field,  to  shift  the  risk 
of  unscrupulous  sales  practices  from  a  knowledgeable  finance  company 
to  an  inexperienced  consumer? 

Garnishment.  The  garnishment  of  a  debtor's  earnings  is  a  frequent 
collection  device  for  consumer  sales  in  default.  Is  such  a  device  an 
appropriate  one,  to  enable  an  otherwise  impecunious  debtor  to  estab- 
lish his  eligibility  for  credit,  or  is  it  an  abuse  of  process?  Prejudgment 
garnishment,  absent  notice  and  a  prior  hearing,  was  recently  held  un- 
constitutional by  the  Supreme  Court  in  Sniadach  v.  Family  Finance 
Corp.^"^  The  Truth-In-Lending  Act,  and  many  state  laws,  prevent  firing 
an  employee  whose  wages  have  been  subjected  to  a  single  garnishment. 
Is  firing  of  garnisheed  employees  still  common?    Is  further  legislation 


9fiThe  Commission  has  recently  taken  action  to  curb  door-to-door  sales  abuses. 
After  finding  that  a  door-to-door  sales  company  used  bait  and  switch  and  other  unfair 
and  deceptive  practices  to  sell  sewing  machines,  it  issued  an  order  requiring  a  three- 
day  "cooling-off"  period  during  which  contracts  negotiated  in  the  customer's  home 
could  be  rescinded.  The  FTC  also  ordered  full  disclosure  in  understandable  terms 
that  the  sales  contract  would  be  assigned  to  a  third  party  without  recourse.  House- 
hold Sewing  Machine  Co.,  No.  8761,  (FTC  Aug.  6,  1969)  .  See  also  All-State  Industries 
of  North  Carolina,  No.  8738   (FTC  April  1,  1969)  . 

97395   U.S.  337    (1969). 
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necessary  to  protect  wage-earners  but  still  provide  adequate  creditor 
remedies? 

(6)  Conclusions.    The  benefits  of  this  program  would  be  immediate 

and  long-run.  The  primary  immediate  benefit  would  be  the  suppression 

and  deterrence  of  some  of  the  most  serious  examples  of  local  consumer 

fraud  as  a  result  of  the  coordinated  Federal,  state  and  local  efforts. 

The  numerous  long-range  benefits  would  include: 

The  collection  of  a  body  of  empirical  data  necessary  to  evaluate 
properly  the  magnitude  and  nature  of  consumer  fraud  problems, 
and  to  assist  in  the  evaluation  of  both  pending  and  new  legis- 
lative efforts. 

The  development  of  needed  legislation  on  both  Federal  and  state 
levels. 

An  expansion  of  the  type  of  behavior  that  could  be  regulated 
within  the  limits  of  existing  legislation. 

The  stimulation  of  state  and  local  enforcement  units  to  play  more 
active  roles  in  combatting  consumer  abuses,  coupled  with  the  edu- 
cation and  training  necessary  to  carry  out  the  expanded  role. 

The  significant  contribution  to  a  successful  FTC  recruiting  pro- 
gram to  attract  able  young  lawyers  who  wish  to  become  involved  in 
contemporary  social  problems. 

A  gain  in  stature  for  the  Federal  government  as  a  result  of  a 
concrete  demonstration  of  concern  about  consumer  fraud  and  a 
willingness  to  take  effective  action. 

b.    Sanctions, 

(1)  Preliminary  Injunctions.  Currently,  a  firm  engaging  in  an  unfair 
or  deceptive  practice  may  continue  to  do  so  until  a  Federal  Trade  Com- 
mission cease-and-desist  order  has  become  "final";  and  the  elapsed  time 
between  the  initiation  of  a  Commission  investigation  and  the  denial  of 
certiorari  is  likely  to  be  at  least  two  years. 

Under  Section  13(a)  of  the  Act,  the  Commission  already  has  the 
power  to  seek  preliminary  injunctions  in  federal  district  court  where  the 
unfair  or  deceptive  practice  consists  of  false  advertising  of  a  food,  drug, 
device,  or  cosmetic.  Bills  have  recently  been  introduced  which  would 
amend  Section  13  of  the  Act  to  cover  other  unfair  or  deceptive  practices, 
and  passage  of  such  a  measure  is  recommended. 

So  that  the  Commissioners  need  take  no  adversary  position  in  the 
courts  before  adjudicating  the  case  themselves,  the  power  to  seek  pre- 
liminary injunctions  should  not  be  vested  in  the  Commissioners.   Rather, 
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the  General  Counsel,  after  consulting  with  the  chief  of  the  bureau  in 
charge  of  the  case,  should  make  this  decision.  If  a  preliminary  injunction 
is  granted,  it  should  be  effective  only  for  a  limited  period  so  that  the 
FTC  would  be  required  to  expedite  the  trial  on  the  merits,  unless  the 
defendant  chooses  to  waive  this  feature.^^* 

(2)  Private  Recovery.  We  recommend  that  private  rights  of  action 
for  damages  and  injunctive  relief  be  created  for  and  on  behalf  of  con- 
sumers and  other  persons  who  are  injured  by  deceptive  practices  which 
are  violations  of  Section  5  of  the  FTC  Act.  This  private  right  of  re- 
covery, particularly  to  the  extent  that  it  does  not  depend  upon  the  utili- 
zation of  FTC  resources,  would  multiply  the  effectiveness  of  the  enforce- 
ment mechanism  and  the  seriousness  of  the  sanction  against  violation. 

Such  actions  could  be  brought  in  federal  court,  and  the  state  courts 
could  be  given  concurrent  jurisdiction.  Wherever  the  action  is  brought, 
the  private  party  might  rely  for  his  right  of  recovery  simply  on  violation 
of  Section  5  to  his  injury.  To  make  more  meaningful  to  consumers  these 
private  rights,  there  might  be  created  a  type  of  consumer  action  which 
would  require  lowering  or  elimination  of  jurisdictional  amounti  or, 
alternatively,  more  permissive  aggregation  of  claims  to  meet  the  juris- 
dictional amount. 

A  whole  range  of  questions  would  need  to  be  answered  in  defining 
the  nature  of  the  private  right,  but  we  do  not  regard  the  solution  to 
these  questions  as  within  our  jurisdiction.  Should  automatic  or  dis- 
cretionary trebling  of  damages  be  permitted?  Should  the  existence  of 
an  FTC  cease-and-desist  order  constitute  a  prima  facie  case  for  the 
private  party  against  the  respondent  subject  to  the  cease-and-desist 
order?  Should  the  private  right  arise  only  upon,  and  pursuant  to, 
a  finding  of  a  violation  by  the  FTC?  Should  it,  instead,  be  restricted 
to  actions  based  on  settled  interpretation  of  Section  5  by  the  FTC? 
Should  the  right  accrue,  not  directly  to  individual  consumers,  but,  in- 
stead, for  their  benefit,  to  some  public  authority  like  the  FTC  as  parens 
patriae  to  collect  amounts  of  which  consumers  have  been  defrauded, 
either  to  hold  in  the  public  fisc  or  to  distribute  among  the  defrauded 
private  parties  to  the  extent  that  they  can  be  identified?  As  in  Sherman 
Act  suits.  Truth  in  Lending  Act  suits,  or  Civil  Rights  Act  suits,  should 
successful  plaintiffs  be  awarded  attorneys  fees  and,  if  so,  in  what  amounts? 
Are  safeguards  on  such  actions  required  to  avoid  the  filing  of  frivolous 
or  nuisance  cases? 


97a  It  is  possible  that  the  FTC  already  has  the  power  to  seek  preliminary  injunc- 
tions in  the  Courts  of  Appeals  against  all  unfair  or  deceptive  practices,  without  need 
of  further  legislation.   See  FTC  v.  Dean  Foods  Co.,  384  U.S.  597,  608   (1966)  . 
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However  these  questions  are  resolved,  legislation  to  provide  an  ade- 
quate private  remedy  to  reimburse  injured  parties  and  to  deter  Section 
5  violators  should  be  sought  with  vigor. 

B.  Antitrust  Activity:  The  Clayton,  Robinson-Patman, 
and  FTC  Acts. 

The  FTC  has  explicit  jurisdiction,  concurrent  with  that  of  the  Anti- 
trust Division  of  the  Department  of  Justice,  to  enforce  Sections  2,  3,  7  and 
8  of  the  Clayton  Act.  The  courts  have  also  interpreted  Section  5  to  give 
the  FTC  jurisdiction  to  deal  with  practices  that  violate  the  letter  or  the 
"basic  policies"  of  all  the  antitrust  laws.  In  practice,  the  Department 
of  Justice  has  left  enforcement  of  the  Robinson-Patman  amendments  to 
Section  2  of  the  Clayton  Act  almost  entirely  to  the  FTC.^^ 

1.     Continuation  of  Concurrent  Jurisdiction. 

We  do  not  propose  divesting  the  FTC  of  its  antitrust  jurisdiction, 
even  though  we  recognize  that  enforcement  of  the  antitrust  laws  through 
the  FTC's  administrative  process  has  been  less  than  satisfactory.  We  do 
not  think  these  past  failures  proceed  inevitably  from  any  incompatibility 
between  effective  antitrust  enforcement  and  the  administrative  process; 
on  the  contrary,  the  FTC  in  our  view  has  rarely  operated  so  as  to  take 
advantage  of  the  unique  strengths  conferred  upon  it  by  Congress  when  it 
established  the  agency  in  1914. 

The  idea  of  creating  an  administrative  agency  to  operate  in  the  anti- 
trust field  arose  out  of  a  concern  that  federal  district  judges,  unequipped 
with  a  staff  of  fact-finders,  evaluators  and  economists,  would  not  be  able 
to  apply  the  antitrust  laws  effectively  to  halt  the  growth  of  anti-competi- 
tive practices  and  at  the  same  time  not  unduly  interfere  with  vigorous 
economic  growth.  However  well  the  federal  judiciary  may  now  be 
thought  to  be  functioning  in  this  area,  there  is  an  important  role  for  the 
administrative  process  in  solving  difficult  and  complex  antitrust  ques- 
tions. To  carry  out  that  function.  Congress  conferred  on  the  FTC  powers 
and  characteristics  that  are  not  now  duplicated  by  Department  of  Justice 
enforcement  through  the  federal  courts.  These  are,  first,  wide  powers  to 
investigate  and  require  submission  of  reports;  second,  centralization  in 
one  agency  of  Commissioners,  hearing  examiners,  attorneys  and  econo- 
mists who  can  concentrate  on  antitrust  questions  and,  from  long  experi- 
ence, develop  a  special  competence  to  deal  with  these  questions;  and 
third,   the  opportunity  to   decide  antitrust  questions  without  reliance 


98Under  the  Lanhan  Trademark  Act,  15  U.  S.  C.  §  1064   (1964) ,  the  FTC  has  power 
(never  used)   to  cancel  trademarks  where  used  for  anticompetitive  purposes. 
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necessarily  on  individual  case-by-case  precedents,  including  promulgation 
of  industry  guides,  advisory  opinions,  and  programs;  and  fourth,  the 
power  to  issue  studies  and  reports  to  the  President,  Congress  and  the 
public  which  can  illuminate  antitrust  issues  and  evaluate  the  need  for 
additional  legislation. ^^ 

If  the  measure  of  the  quality  of  FTC  performance  in  the  antitrust 
area  is  whether  the  agency  has  broken  new  ground  and  made  new  law  by 
resort  to  its  unique  administrative  resources,  it  seems  clear  that  the  rec- 
ord is  largely  one  of  missed  opportunity.  However,  the  FTC  did  lead 
the  way  in  implementation  and  interpretation  of  Section  7  of  the  Clay- 
ton Act.  Moreover,  that  program  has  been  carried  out  not  simply  by 
the  institution  of  formal  proceedings,  but  by  the  publication  of  eco- 
nomic reports  and  the  promulgation  of  guides,  i.e.,.  by  use  of  the  full 
panoply  of  administrative  resources  available  to  the  FTC. 

In  the  expectation  that  these  kinds  of  successes  can  be  repeated  and 
extended  by  the  revitalized  FTC  we  envisage,  we  decline  to  propose  the 
elimination  of  antitrust  enforcement  authority  in  the  FTC.  We  are 
influenced  in  this  judgment  because  we  believe  the  antitrust  problems, 
of  our  times  are  great  enough  to  challenge  both  the  judicial  and  ad- 
ministrative processes,  particularly  in  view  of  the  already  crowded  ju- 
dicial dockets. 

2.    Coordination   Between  the  Department   of  Justice  and 
and  the  FTC. 

Procedures  for  coordination  are  set  out  in  a  1948  memorandum, 
signed  by  representatives  of  the  Department  of  Justice  and  the  FTC, 
supplemented  by  subsequent  exchanges  of  letters.  Particular  individuals 
in  each  agency  have  been  designated  to  coordinate  enforcement  efforts 
and  see  to  it  that  there  is  no  duplication  of  investigational  activity. 
Where  agreement  is  reached  as  to  the  agency  which  will  conduct  an 
investigation,  the  other  agency  will  not  participate.  If  agreement  cannot 
be  reached  at  the  operating  level,  the  matter  can  be  taken  to  higher 
staff  personnel  in  each  agency,  and  if  necessary  to  the  Assistant  Attorney 
General  for  Antitrust  and  the  Chairman  of  the  FTC  for  negotiation  and 
settlement. 

We  have  been  advised  by  personnel  who  have  recently  been  dis- 
charging coordination  responsibilities  in  the  FTC  and  the  Department 
of  Justice,  that  the  arrangements  are  stable  and  reasonably  effective  ini 
avoiding  conflicting  investigations  by  the  two  agencies.  We  accept  that 
judgment,  but  we  make  two  proposals  for  improving  the  present  situa- 
tion. 

99For  an  evaluation   of   FTC   performance   in   preparing  studies   and   reports,  see 

pp.  68  to  72  infra. 
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a.  Long-term  Planning   and    Coordination, 

At  present,  the  principal  criterion  used  in  determining  the  allocation 
of  responsibility  between  the  two  agencies  is  the  experience  of  each 
agency  with  the  industry  or  company  being  investigated.  We  believe, 
however,  that  the  fact  that  one  of  the  agencies  previously  opened  a 
file  on  a  company  or  has  had  some  enforcement  experience  with  a  par- 
ticular industry,  while  a  relevant  consideration,  should  not  be  the  sole 
or  even  a  principal  governing  factor. 

Allocation  of  long-term  investigation  and  enforcement  responsibility 
should  be  determined  by  a  standing  committee  of  relatively  senior  staff 
personnel  from  each  agency.  Any  plan  proposed  should  be  approved  by 
the  FTC  and  the  Assistant  Attorney  General.  We  believe  such  an 
arrangement  would  benefit  both  agencies,  and  we  urge  them  to  imple- 
ment it  promptly.  Aside  from  obvious  planning  advantages,  such  an 
arrangement  would  provide  a  means  for  permitting  the  Department  and 
the  FTC  to  reconcile  differences  of  view  with  respect  to  different  aspects 
of  enforcement  policy  (for  example,  the  kinds  of  differences  that  cur- 
rently exist  in  the  merger  guidelines  promulgated  by  the  two  agencies).^''*' 

b.  Governing  Criteria  in  Allocating  Responsibility, 

We  recommend  that  the  FTC  concentrate  on  antitrust  enforce- 
ment that  would  make  best  use  of  the  unique  advantages  of  its  adminis- 
trative process.  This  would  mean,  for  example,  that  the  FTC  should  take 
no  action  in  situations  in  which  the  conduct  at  issue,  if  challenged  by 
the  Department  of  Justice,  would  be  likely  to  be  challenged  in  a  criminal 
proceeding.  Cases  of  per  se  illegality,  such  as  price-fixing,  market  alloca- 
tion, and  boycotts  designed  to  enforce  price-fixing  cartels  should  thus  be 
left  to  the  Department  of  Justice.  For  the  trial  of  these  cases  which 
usually  involve  nothing  more  than  controversies  over  whether  alleged  con- 
duct in  fact  occurred,  the  criminal  sanctions,  where  appropriate,  and 
litigation  procedures  of  the  district  courts  are  better  suited  than  the  FTC's 
administrative  approach. 

On  the  other  hand,  where  issues  of  anticompetitive  effects  turn 
essentially  on  complicated  economic  analysis,  and  where  decided  cases 
have  not  yet  succeeded  in  fashioning  a  clear  line  marking  the  boundary 
between  legal  and  illegal  conduct,  such  matters  should  generally  be 
assigned  to  the  FTC. 


iOOCompare  Department  of  Justice  Merger  Guidelines  (May  30,  1968)  with  FTC 
Statements  of  Enforcement  Policy  with  Respect  to  Mergers  in  the  Food  Distribution 
Industries  (Jan.  17,  1967),  and  Product  Extension  Mergers  in  Grocery  Products  Manu- 
facturing  (May  15,  1968) . 
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3.    Appraisal    of    Specific    Aspects    of    FTC    Enforcement 
Activity. 

In  recent  years,  FTC  enforcement,  with  few  exceptions,  has  been 
limited  to  enforcement  of  the  Robinson-Patman  Act,  some  investiga- 
tions and  formal  proceedings  under  Section  5  of  the  FTCA  concerning 
antitrust  problems  in  connection  with  vertical  distribution  arrange- 
ments, and  economic  studies,  reports,  promulgation  of  guidelines,  and 
formal  proceedings  challenging  mergers  under  Section  7  of  the  Clayton 
Act  and  Section  5  of  the  FTCA. 

a.    Robinson-Patman  Enforcement. 

We  note  the  large  and  growing  body  of  uniformly  critical  opinion 
questioning  the  FTC's  enforcement  of  the  Robinson-Patman  Actj^**^ 
and,  in  particular,  of  the  per  se  and  quasi  per  se  rules  embodied  in 
2  (c)  of  the  Act  (dealing  with  the  payment  of  brokerage),  2  (d)  (deal- 
ing with  payment  to  customers  for  services  rendered),  and  2  (e)  (dealing 
with  the  furnishing  of  services  to  customers).  Many  of  these  critics 
have  observed  a  tendency  on  the  part  of  the  FTC  to  interpret  the  price 
discrimination  provisions  of  the  Act  so  as  to  equate  injury  to  a  particular 
competitor  wth  injury  to  the  competitive  process.  They  have  also  noted 
that  such  enforcement  has  been  detrimental  to  the  consumer  in  its 
tendency  to  suppress  price  competition,  deter  experimentation  with  new 
and  more  efficient  methods  of  distribution,  and  erect  barriers  to  entry 
into  new  markets  by  highly  competitive,  geographically  diversified  firms. 

The  FTC  itself,  in  recent  years,  has  de-emphasized  formal  proceedings 
enforcing  the  Robinson-Patman  Act.  In  addition,  many  recent  pronounce- 
ments by  the  FTC  in  the  Robinson-Patman  area  have  reflected  increas- 
ingly sharp  differences  of  policy  among  the  Commissioners,  with  a  multi- 
plicity of  opinions  precluding  any  clear  guidance  as  to  the  meaning  of  the 
Act.102  There  is  now  widespread  uncertainty  among  businessmen  and 
their  advisors  as  to  how  to  comply  with  this  statute. 

We  are  persuaded  that  the  time  has  come  for  the  FTC  to  initiate  a 
study  and  appraisal  of  the  compatibility  of  the  Robinson-Patman  Act  and 
its   current   interpretations    to    the   attainment  of   antitrust   objectives. 


loiSe-e,  e.g.,  Edwards,  The  Price  Discrimination  Law  (1959);  Annual  Report  of 
the  Council  of  Economic  Advisers  109  (1%9);  Report  of  the  Attorney  General's  Na- 
tional Committee  to  Study  the  Antitrust  Laws  155-221  (1955);  Task  Force  on  Pro- 
ductivity and  Competition  (1969)  ("Stigler  Report"),  reprinted  in  Antitrust  &  Trade 
Reg.  Rep.  No.  413  (June  10,  1969);  White  House  Task  Force  Report  on  Antitrust 
Policy  (1968)  ("Neal  Report"),  reprinted  in  Antitrust  &  Tr.\de  Reg.  Rep.  No.  411 
(May  27,  1969). 

i02See,  e.g..  Jewel  Co.,  No.  8786-8790  (FTC  July  22.  1969)  ;  National  Dairy 
Prods.  Corp.,  3  CCH  Tr.\de  Reg.  Rep.  ^  18,027  (FTC  1967);  Dean  Milk  Co.,[1965-1967 
Transfer  Binder]  CCH  Trade  Reg.  Rep.  %  17.357    (FTC  1965). 
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Pending  completion  of  this  study  and  report,  we  recommend  that  the 
FTC  focus  enforcement  of  the  Act  on  instances  in  which  injury  to  com- 
petition is  clear,  taking  into  account  the  consumer  interest  in  vigorous 
price  competition  and  the  fact  that  the  Act's  principal  purpose  is  to  curb 
abuses  of  mass-buying  power  by  large  firms.  Also,  the  FTC  should 
direct  its  enforcement  proceedings  under  Section  2  (c),  (d)  or  (e)  of  the 
Act  to  cases  in  which  injury  to  competition  exists. 

b.  Distribution  Problems. 

In  the  last  year  or  two  the  FTC  has  virtually  abandoned  efforts  to  use 
Section  3  of  the  Clayton  Act  or  Section  5  of  the  FTCA  to  proceed  against 
alleged  antitrust  violations  involving  distribution  arrangements.  The 
stated  reason  is  that  the  agency  has  received  few  complaints  charging 
such  violations. 

This  appears  to  us  to  be  another  complicated  and  economically  sig- 
nificant area  where  the  FTC  has  foregone  opportunities  to  participate  in 
the  constructive  development  of  law  that  might  contribute  to  the  attain- 
ment of  antitrust  objectives.  A  cursory  review  of  private  antitrust  litiga- 
tion reveals  that  problems  in  this  area— of  dual  distribution,  territorial 
confinement  and  other  limitations  on  franchises,  price  squeeze— are 
among  the  most  perplexing  facing  the  courts  and  the  business  commu- 
nity. 

These  are  areas  of  law  in  which  the  expertise  of  the  FTC  could  be 
employed  to  enlighten  the  business  community  and  the  courts.  We  do 
not  mean  to  suggest  that  all  of  the  mentioned  practices  are  anticompeti- 
tive. Since  the  mentioned  practices  may  or  may  not  be  anticompetitive, 
the  FTC  can  play  an  important  role  in  defining  those  which  should  be 
prohibited.  Moreover,  the  FTC  has  the  unique  capacity  for  making  this 
determination  through  industry  guides  rather  than  through  litigation. 
The  important  point,  we  reiterate,  is  that  matters  are  involved  with 
which  the  courts  have  been  forced  to  deal  without  the  expert  assistance 
that  should  be  forthcoming  from  the  FTC. 

c.  Merger  Enforcement. 

Each  year  since  1965,  the  FTC  has  initiated  about  40  or  50  formal 
investigations  of  mergers  and  issued  about  10  complaints.  In  addition,  it 
has  held  public  hearings  and  published  statements  of  enforcement  policy 
affecting,  among  others,  the  cement,  grocery  products  manufacturing, 
and  food  distribution  industries.^^^    its  Bureau  of  Economics,  in  pub- 


i^'iSee  Statement  of  Enforcement  Policy  With  Respect  to  Product  Extension  Mergers 
in  Grocery  Products  Manufacturing  (1968)  ;  Statement  of  Enforcement  Policy  With 
Respect  to  the  Cement  Industry  (1967);  Statement  of  Enforcement  PoHcy  With  Respect 
to  Mergers  in  the  Food  Distribution  Industries   (1967). 
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lished  reports  and  testimony  before  Committees  of  Congress,  has  docu- 
mented the  current  unparalleled  surge  of  merger  activity  in  the  United 
States.  In  this  area,  as  we  have  said,  the  FTC  has  contributed  to  the 
adoption  of  original  and  important  theories  of  antitrust  enforcement. ^^^^ 
The  principal  difficulty,  as  we  noted  previously,  is  that  the  FTC  has 
not  committed  enough  of  its  resources  to  the  divisions  charged  with 
responsibilities  in  the  merger  area.  For  example,  its  merger  division 
received  allocations  in  1968  and  1969  that  were  less  than  those  it 
received  in  1963,  1966  and  1967.  Indeed  the  total  allocation  in  1968  of 
$1.35  million  was  only  slightly  higher  than  the  $1.1  million  allocated 
in  1961.  As  a  result,  those  in  charge  of  the  merger  division  maintain 
with  justification  that  lack  of  sufficient  funds  and  personnel  has  pre- 
vented them  from  conducting  appropriate  studies  and  investigations 
and  from  filing  complaints  in  cases  that  should  have  been  prosecuted. 
However,  we  note  that  substantial  increases  for  merger  enforcement  are 
projected  in  the  budgetary  allocations  for  1971. 

C.    Economic  Studies  and  Reports 

1.    Boundaries  of  the  FTC's  Investigatory  Powers, 

As  originally  conceived,  a  principal  function  of  the  FTC  was  to  serve 
as  a  fact-finding  body  that  would  study  the  economy,  investigate  in- 
dustries, and  expose  corporate  practices  harmful  to  the  economy.  The 
FTC's  investigatory  function  was  designed  to  aid  in  the  regulation  of 
business  in  at  least  three  ways.  First,  it  would  provide  publicity  as  an 
instrument  of  control.  Second,  it  would  provide  advice  to  the  Justice 
Department  on  antitrust  matters  and  advice  to  the  business  community 
as  to  how  to  comply  with  the  antitrust  laws.  Third,  it  would  assist  Con- 
gress in  determining  the  adequacy  of  existing  regulation  and  the  need 
for  new  legislation. ^^^ 

When  Congress  enacted  the  FTCA,  it  was  aware  of  the  Supreme 
Court's  prior  narrow  construction  of  investigatory  powers  contained 
in  the  Interestate  Commerce  Commission  Act.^'"'  To  avoid  a  similar 
stifling  of  FTC  investigatory  activity.  Congress  used  extremely  broad 
language  in  defining  the  FTC's  powers  in  this  area.  For  example.  Sec- 
tion 6  grants  the  Commission  power  to  "gather  and  compile  information 
concerning,  and  to  investigate  from  time  to  time  the  organization,  busi- 
ness, conduct,  practices,  and  management  of  any  corporation  engaged  in 


1045^6",  e.s;.  FTC  V.  Proctor  &:  Gamble  Co.,  386  U.  S.  568  (1967)  ;  FTC  v.  Consoli- 
dated Foods,'"380  U.  S.  592   (1965)  . 

lossee  Henderson  45,  46. 

lOCHarriman  v.  ICC,  211  U.  S.  407  (1908);  see  H.R.  Rep.  No.  533,  63rd  Cong., 
2nd  Sess.  7   (1914). 
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commerce  .  .  .  and  its  relation  to  other  corporations  and  to  individuals, 
associations,  and  partnerships. "^o"  In  addition.  Sections  7  and  8  of  the 
FTCA,^°8  and  fact-finding  authorizations  in  a  number  of  other  statutes 
the  FTC  is  empowered  to  enforce,^"^  give  the  FTC  additional  powers 
to  investigate  for  various  special  purposes.  Although  some  early  judicial 
interpretations  tended  to  limit  the  scope  of  inquiry  by  the  FTC,  the 
Supreme  Court  in  1950  in  United  States  v.  Morton  Salt  Co.^^^  confirmed 
the  power  of  the  FTC  to  investigate  corporate  behavior  in  extremely 
broad  terms. 

The  total  effect  of  these  various  authorizations  is  to  confer  on  the 
FTC  a  broad  range  of  power  to  investigate,  and,  in  consequence,  a  broad 
power  to  prepare  and  publish  reports  on  almost  any  relevant  aspect  of 
economic  performance  by  corporations  subject  to  its  jurisdiction. 

2.    Present  Organization  of  the  Economic  Staff  of  the 
FTC. 

Economists  and  statisticians  at  the  FTC  (both  groups  are  hereafter 
referred  to  as  "economists")  currently  are  organized  in  three  divisions 
within  the  Bureau  of  Economics:  Economic  Evidence,  Financial  Statis- 
tics, and  Industry  Analysis. ^^^  All  three  are  under  the  supervision  of  a 
Chief  Economist  who  also  has  the  title  of  Director  of  the  Bureau  of 
Economics. 

Economists  in  the  Division  of  Economic  Evidence  in  theory  assist 
the  legal  staff  in  connection  with  all  cases  litigated  by  the  Commission; 
in  practice,  these  economists  have  worked  closely  with  the  legal  staff  only 
on  merger  cases. 

The  Division  of  Financial  Statistics  prepares,  jointly  with  the  Secur- 
ities and  Exchange  Commission,  the  "Quarterly  Financial  Report  for 
Manufacturing  Corporations."  Begun  in  1947  and  published  quarterly, 
this  series  summarizes  for  each  calendar  quarter  uniform  confidential 
financial  statements  collected  from  a  probability  sample  of  manufacturers. 
The  sample  survey  is  designed  to  produce  an  income  statement  and 
balance  sheet  for  all  manufacturing  corporations,  classified  by  industry 
and  by  asset  size.  The  SEC  compiles  the  data  for  listed  corporations 
while  the  FTC  compiles  the  data  for  non-listed  corporations. 

The  Division  of  Industry  Analysis  prepares  economic  studies  designed 
for  publication,  as  well  as  reports  for  the  internal  use  of  the  FTC  and  its 


10715  U.  S.  C.  §46  (a)     (1964)  . 

10S15  U.  S.  C.  1^8  47,  48    (1964). 

i09See,  e.g.,  15  U.  S.  C.  §65  (1964)  (Webb-Pomerene  Act),  and  15  U.  S.  C.  §  1194 
(1964)    (Flammable  Fabrics  Act)  . 

110338  U.  S.  632    (1950)  . 

mOne  economist  has  been  located  outside  the  Bureau  for  some  years  as  a  member 
of  the  program  review  staff. 
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staff.  Despite  its  title,  this  division  does  not  confine  itself  to  industry 
studies  but  also  has  prepared  reports  on  such  practices  as  the  use  of  games 
of  chance  in  food  and  gasoline  retailing,  or  the  use  of  credit  and  install- 
ment contracts  in  sales  by  retailers  in  the  District  of  Columbia. 

Because  the  Director  of  the  Bureau  of  Economics  is  also  the  Chief 
Economist  of  the  FTC  and,  therefore,  the  man  to  whom  the  Commission 
turns  for  economic  advice  when  acting  in  its  judicial  capacity,  special 
arrangements  have  been  made  to  insultate  him  from  direct  participation 
in  the  Bureau's  advocacy  work.  Under  these  arrangements,  the  economic 
evidence  work  of  the  Bureau  is  carried  on  in  a  division  which  reports  to 
the  Assistant  Director  of  the  Bureau  of  Economics,  but  not  to  the 
Director.  The  financial  statistics  and  industry  analysis  is  carried  on  in 
divisions  which  report  to  the  Bureau  Director.  Although  not  spelled  out 
in  the  FTC's  organizational  chart,  it  appears  that  individual  members 
of  the  staffs  of  the  Divisions  of  Economic  Evidence  and  of  Industry 
Analysis  may  be  assigned  to  the  projects  of  the  other  division.  The  staff 
of  the  Division  of  Financial  Statistics,  by  contrast,  works  only  on  the  basic 
assignment  of  that  division. 

3.    Evaluation  and  Recommendations 

The  economic  reporting  function  of  the  FTC  is  important  and 
should  be  strengthened  in  ways  set  forth  in  detail  below.  The  economic 
staff  of  the  FTC,  in  its  normal  inquiries  and  studies  pertinent  to  the 
work  of  the  Commission,  assembles  much  vital  factual  information  on 
U.  S.  industries  not  generally  available  to  the  public;  moreover,  the 
economic  staff  is  so  strategically  located  and  so  occupied  with  analyses 
of  factual  industrial  situations  that  it  should  be  peculiarly  sensitive  to 
new  industrial  developments  and  the  data  and  techniques  required  for 
analyzing  them.  For  this  latter  reason,  and  others,  the  fundamental 
economic  research  falling  in  the  broad  field  of  industrial  organization, 
as  well  as  the  study  of  specific  industries  and  trade  practices,  is  a  proper 
function  of  the  FTC's  economic  staff. 

It  was  impossible  for  the  members  of  our  Commission  to  review  in 
detail  and  appraise  the  many  reports  prepared  and  published  in  recent 
years  by  the  FTC's  Bureau  of  Economics.  We  feel  that  the  coverage  of 
these  reports,  given  the  fact  that  the  staff  must  respond  to  numerou:. 
and  varied  demands  on  its  time,  does  not  appear  unreasonable. 

What  we  do  find,  however,  is  that  the  present  organizational  struc- 
ture and  allocation  of  functions  within  the  Bureau  of  Economics  leads 
to  the  criticism,  which  we  believe  to  be  in  part  justified,  that  the  Com- 
mission's economic  reports,  or  parts  of  reports,  do  not  always  clearly 
distinguish  fact  from  inference— or  fundamental  research  from  advocacy. 


414 

72 

Both  advocacy  and  objective  analysis  are  proper  functions  of  the  FTC's 
professional  economic  staff;  for  there  clearly  are  occasions  when  Com- 
mission economists  are  expected  to  assemble  facts  and  provide  interpre- 
tations helpful  to  those  trying  the  Commission's  cases.  Nonetheless, 
when  the  economic  staff  engages  in  basic  economic  analysis,  it  should 
render  its  policy  judgments,  in  appearance  and  in  fact,  with  the  same 
objectivity  to  which  other  professional  analysts  are  held.  Further,  the 
Commission's  economic  reports  should  explicitly  indicate,  in  ways  that 
later  research  can  validate,  what  methodology  was  adopted,  what  basic 
data  were  used  or  excluded,  and  what  reasoning  supported  the  classifi- 
cation of  the  data.  In  this  manner,  the  objectivity  of  the  reports  would 
be  clearly  demonstrable. 

In  this  connection,  we  feel  concern  over  the  present  structure  and 
allocation  of  functions  within  the  Bureau  of  Economics.  We  believe  that 
there  should  be  a  clear-cut  separation  of  advocacy,  on  the  one  hand, 
and  factual  analysis  designed  to  inform  the  Commission,  other  govern 
ment  officials,  and  the  public  generally,  on  the  other.  The  following 
recommendations  suggest  the  lines  along  which  such  a  separation  of 
responsibilities  might  be  carried  out. 

a.    Organization  of  Economic  Functions. 

We  suggest  that  the  economic  work  of  the  FTC  be  organized  into 
two  major  units,  a  Bureau  of  Economics  and  an  Office  of  General  Econ- 
omist, structured  according  to  the  diagram  below.  The  Bureau  of  Eco- 
nomics should  be  action-oriented  and  should  service  the  legal  work  of 
the  FTC.  The  Bureau  Director  would  cooperate  with  the  various  bureau 
chiefs  of  the  operating  sections  of  the  FTC  and  would  have  no  greater 
direct  contact  with  the  Commissioners  than  the  directors  of  the  other 
bureaus.  The  Office  of  the  General  Economist  should,  by  contrast,  be 
policy-oriented,  should  advise  the  Commissioners,  and  should  be  responsi- 
ble for  statistical  and  non-statistical  fundamental  economic  research. 

Suggested  Organization 

for 

Economic  Work 

of  the 

Federal  Trade  Commission 

Bureau  of  Economics  Office  of  General  Economist 

(Bureau  Director)  (General  Economist) 


Division  Division  Division  Ass't.  General         Ass't.  General  Ass't.  General 

of  Economic  of  Current  of  Economist  for         Economist  for  Economist  for 

Evidence  Analysis  Accounting  Sutistical  Data  Economic  Special  Projects 

Research 
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This  suggestion  goes  deeper  than  a  mere  shift  in  boxes  or  lines  of 
responsibility,  since  it  provides  for  separate  staffs  to  handle  advocacy  and 
non-advocacy  functions;  to  handle  ad  hoc  requests  as  contrasted  with 
long-range  research;  and  to  handle  requests  from  special  interest  groups 
as  contrasted  with  fundamental  research. 

Within  the  Bureau  of  Economics,  the  Division  of  Economic  Evidence 
would  service  the  legal  work,  as  such.  The  Division  of  Current  Analysis' 
would  generate  economic  reports  on  industries  or  business  practices  as 
back-up  for  the  case  work;  it  would  also  carry  out  analysis  in  connection 
with  trade  regulation  rule  hearings  and  respond  to  ad  hoc  requests 
for  reports  and  data  for  the  legal  staff  and  specific  interest  groups  outside 
the  FTC.  The  Division  of  Accounting  would  service  the  legal  work, 
as  at  present. 

Within  the  Office  of  the  General  Economist,  the  Assistant  General 
Economist  for  Statistical  Data  would  be  responsible  for  financial  re- 
ports, merger  data,  and  any  new  basic  data  series  that  might  be  initiated. 
The  Assistant  General  Economist  for  Economic  Research  would  be 
responsible  for  long-range  studies  in  the  field  of  industrial  organization, 
without  any  necessary  orientation  toward  law;  studies  of  the  economic 
consequences  of  existing  or  proposed  enforcement  pwlicies  could  also 
be  undertaken  in  this  unit.  The  Assistant  General  Economist  for 
Special  Projects  would  be  responsible  for  assisting  the  General  Econo- 
mist in  preparing  advice  to  Commissioners,  analyzing  existing  statistical 
measures,  developing  new  statistical  and  analytical  tools,  and  proposing 
methods  by  which  economists  could  be  of  assistance  to  the  legal  staff; 
he  would  also  act  to  assist,  and  seek  advice  from,  the  business  community 
on  problems  raising  new  or  difficult  issues. 

b.    Procedures  and  Standards  for  Hiring, 

The  kind  of  economic  research  relevant  to  the  work  of  the  FTC  re- 
mains a  relatively  inexact  science,  and  the  economics  profession  is  not  in 
a  position  to  define  precisely  the  qualifications  of  economists  who  have 
special  competence  in  the  analysis  of  problems  of  industrial  organization. 
There  are,  however,  some  things  that  can  be  done  to  improve  the  prestige 
of  economists  working  at  the  agency. 

With  respect  to  hiring  procedures  for  economists  on  the  staff,  we 
note  that  civil  service  requirements,  applicable  in  the  hiring  of  economists 
but  not  attorneys,  occasionally  have  created  problems  in  hiring.  We  urge 
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the  FTC  to  seek  to  persuade  the  Civil  Service  Commission  to  widen  the 
options  available  to  the  FTC. 

c.  Generation  and  Use  of  Data. 

We  suggest  that  the  Office  of  General  Economist  serve  as  the  FTC's 
refKJsitory  for  basic  economic  information.  Before  the  Office  seeks  to 
develop  its  own  data,  however,  we  recommend  that  it  survey  existing 
government  information  and  conduct  discussions  with  other  government 
agencies  to  determine  whether  it  can  obtain  access  to  governmental  data 
relevant  to  the  analyses  it  undertakes. 

To  ensure  that  confidential  information  included  in  the  files  of 
individual  companies  is  not  disclosed,  we  recommend  that  the  files  and 
work  material  of  the  Office  of  the  General  Economist  be  set  up  inde- 
pendently of  —  and  insulated  from  —  the  staff  engaged  in  advocacy  work. 
We  also  recommend  that  published  analyses  based  on  these  materials 
take  account  of  the  nature  of  the  data  and  do  not  present  current  con- 
fidential information  except  in  the  form  of  aggregates  from  which  in- 
dividual company  figures  cannot  be  determined. 

d.  Experimenting  with  Outside  Advice. 

The  FTC  has  found  that  many  well-trained  economists  are  not  will- 
ing to  put  in  long  tours  of  duty  at  the  Commission.  It  must  also  accept 
the  fact  that  an  economist  who  works  for  many  years  for  the  FTC  will 
tend  to  be  isolated  from  the  mainstream  of  professional  interchange  and 
broad-gauge  research.  We  therefore  present  three  proposals  designed 
to  stimulate  new  relations  between  the  FTC's  economists  and  the  econ- 
omy to  which  the  FTC's  regulatory  functions  are  addressed:  ^^2 

(1)  We  suggest  that  the  General  Economist  experiment  for  a  period 
of  3  to  5  years  with  a  program  of  long-term  internships  for  younger 
men  and  long-term  consulting  arrangements  for  more  mature  economists 
who  would  be  encouraged  to  serve  as  temporary  adjuncts  to  the  staff 
without  becoming  permanently  attached  to  it. 

Under  the  proposed  experiment,  the  General  Economist  woiild  seek 
to  attract  one  or  two  top-flight  economists  each  year  who  would  be  asked 
to  take  responsibility  for  a  report  or  a  special  project  and  so  widen  the 
range  and  depth  of  the  FTC's  economic  research  program  without  divert- 
ing highly  specialized  members  of  the  permanent  staff. 


ll2During  interviews  in  the  course  of  our  study,  we  learned  that  experimental 
approaches  sometimes  similar  to  those  proposed  here  have  been  attempted  in  the  past 
few  years  on  an  informal  basis. 
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This  proposal  is  based  on  the  thought  that  major  research  on  prob- 
lems in  industrial  organization  can  in  appropriate  cases  be  generated  by 
a  strong  individual  working  with  minimum  staff,  as  opposed  to  a  re- 
search system  under  which  relatively  large  groups  of  indivuals  at  dif- 
ferent staff  levels  combine  to  produce  a  report. 

(2)  We  suggest  that  the  General  Economist  experiment  with  the 
establishment  of  one  or  more  outside  advisory  panels  to  aid  him  in 
carrying  out  the  various  functions  of  his  Office. 

(3)  We  suggest  that  the  General  Economist  experiment  with  the  de- 
velopment of  mechanisms  for  transfers  of  personnel  back  and  forth  be- 
tween the  FTC  and  outside  institutions,  according  to  the  present  pattern 
of  the  Council  of  Economic  Advisors.  Some  such  procedures  might,  for 
example,  be  tested  in  connection  with  the  report  contracting  process  sug- 
gested above. 

VI.    ADDITIONAL   PROPOSALS    FOR   MODIFICATION   OR  IM- 
PROVEMENT OF  THE  FTC. 

In  addition  to  recommendations  concerning  specific  FTC  programs, 
discussed  in  previous  sections,  there  are  a  number  of  agency-wide  reforms 
that  we  believe  would  improve  the  performance  of  the  FTC. 

A.    Problems  of  Confidentiality  and  Ex  Parte  Dealings 
at  the  FTC. 

In  recent  years,  observers  of  the  FTC  have  criticized  both  the  agency's 
failure  to  disclose  to  the  public  various  categories  of  information  relating 
to  its  operations  and  the  reported  willingness  of  some  Commissioners  to 
make  themselves  available  to  counsel  or  others  representing  respondents 
and  potential  respondents  for  ex  parte,  off-the-record  conferences  con- 
cerning pending  matters. 

Many  of  the  charges  of  excessive  secrecy  and  confidentiality  in  the 
FTC  involve  complex  legal  questions,  depending  to  some  extent  on  the 
proper  interpretation  of  the  Freedom  of  Information  Act^^^—as  well  as 


1135  U.  S.  C.  §552  (Supp.  Ill,  1965-1967).  A  private  citizen's  right  under  the 
Act  to  obtain  access  to  government  documents  is  subject  to  several  broad  exceptions, 
including  exceptions  for  intra-agency  memos  and  letters,  and  investigatory  files.  Many 
charges  of  excessive  secrecy  at  the  FTC  therefore  depend  on  accurately  discerning  the 
legisFative  purpose  of  particular  sections  of  the  Act  as  well  as  the  intended  scope  ot 
the  exceptions. 


36-138  O  -  69  -  28 
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the  interpretation  of  the  FTC's  own  rules.  In  trying  to  resolve  these 
questions,  conflicting  considerations  often  must  be  taken  into  account. 
For  example,  it  is  sometimes  claimed  that  to  publicize  the  names  of 
parties  signing  AVC's  (assurances  of  voluntary  compliances)  except  to 
the  complainant  would  unfairly  damage  the  reputation  of  respondents 
who  had  not  yet  been  found  guilty  of  any  violation  and  would  dis- 
courage businessmen  from  entering  voluntary  agreements  to  discontinue 
questionable  business  conduct.  On  the  other  hand,  it  is  difficult  to  com- 
prehend how  a  voluntary  compliance  program,  which  relies  on  public 
complaints  for  detection  of  violations  of  assurances  can  be  effective  with- 
out disclosing  to  the  public  the  name  of  the  party  giving  an  assurance 
that  it  will  comply.  Similar  conflicts  arise  with  respect  to  disclosure  of 
confidential  information  underlying  advisory  opinions  and  pre-merger 
clearances. 

We  recognize  that  unnecessary  secrecy  in  administrative  agencies  and 
elsewhere  in  government  is  a  serious  problem,  particularly  when  it  results 
in  preventing  the  public  from  evaluating  agency  performance.  Moreover, 
it  is  our  impression  that  the  FTC  has  not,  in  the  past,  disclosed  as  much 
information  to  the  public  as  it  might  have.  Nevertheless,  we  have  de- 
cided not  to  recommend  specific  changes  in  FTC  rules  relating  to  these 
matters,  principally  because  we  note  that,  in  the  last  year,  the  FTC  has 
come  to  appreciate  that  additional  categories  of  information  should  be 
disclosed  and  has  amended  several  of  its  rules  in  an  effort  to  achieve  that 
result.^ ^*   We  urge  that  these  efforts  continue. 

There  is  one  area,  however,  in  which  we  feel  compelled  to  recom- 
mend immediate  and  specific  action.  This  is  the  matter  of  ex  parte  and 
off-the-record  communications  with  Commissioners.  The  lack  of  any 
definite,  published  standards  on  this  subject  has  created  an  atmosphere 
of  uncertainty  and  suspicion  that  is  damaging  to  the  prestige  of  the  FTC. 
Accordingly  we  recommend  that  the  FTC  promptly  adopt  and  pub- 
lish rules  stating  clearly  the  criteria  governing  formal  and  informal  access 
to  the  Commission  or  individual  Commissioners,  on  or  off  the  record, 
by  business  firms  or  their  counsel,  at  all  stages  of  all  proceedings,  from 
investigation  to  compliance. 


il4See  FTC  News  Release,  FTC  Proposes  to  Change  its  Rules  on  Freedom  of  In- 
formation (June  20,  1969),  announcing  a  proposed  amendment  to  Rule  4.11.  The 
amendment  removes  the  necessity  that  a  member  of  the  public  show  good  cause  when 
requesting  specific  information.  See  also  Shanahan,  FTC  to  Publicize  Merger  Deci- 
sions, New  York  Times.  May  24,  1969,  at  47,  col.  1.  reporting  a  new  FTC  policy  of 
publicizing   tentative   decisions  on   pre-merger   clearances. 
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B.    Policy  Planning. 

Many  of  the  present  problems  of  the  FTC  —  including  allocation  of 
resources,  commitment  of  time  and  effort  to  relatively  trivial  matters, 
and  extensive  delay  in  the  investigational  stage  of  agency  action  —  are 
traceable  to  a  considerable  extent  to  the  fundamental  failure  to  establish 
goals  and  priorities  and  to  implement  effective  planning  controls  con- 
sistent with  those  goals  and  priorities. 

The  first  and  most  pressing  order  of  business  in  revitalizing  the  FTC 
must  be  to  replace  present  case-by-case  techniques  for  opening  and  closing 
investigations,  filing  complaints,  and  settling  cases  with  comprehensive 
planning  controls.  In  general,  two  tasks  are  involved:  The  Commis- 
sion must  clear  up  the  extensive  backlog  of  pending  matters  and  must 
coordinate  and  control  future  agency  activities.  We  propose  that  three 
separate  groups  be  assigned  to  these  tasks. ^^^^ 

1.    Attack  on  the  Backlog  of  Pending  Matters. 

We  noted  previously  that  while  investigations  opened  and  formal 
complaints  filed  by  the  FTC  were  substantially  lower  in  1968  and  1969 
than  in  most  previous  years,  the  total  of  pending  investigations  is  still 
very  great.  Also,  there  appears  to  be  inadequate  personnel  to  handle 
expeditiously  all  of  the  special  projects,  such  as  special  studies  and  pro- 
posed trade  regulation  rules  and  guides,  announced  by  the  FTC.  As  a 
result,  delay  in  the  pre-litigation  stages  of  FTC  action  continues  to  be  a 
serious  problem. 

The  FTC  cannot  improve  the  quality  of  agency  action  on  the 
projects  it  does  undertake  until  it  substantially  reduces  its  unwieldly 
backlog  of  pending  matters.  To  deal  with  this  problem,  we  propose 
that  a  Special  Committee  be  established,  separate  from  the  Office  of 
Program  Review  described  below,  and  directed  to  review,  over  the  next 
12  months,  all  matters  in  the  current  backlog  of  pending  matters  at 
the  FTC,  and  to  recommend  to  the  Commission  the  closing  of  files  on 
those  that  are  of  marginal  importance  in  terms  of  a  sensible  assessment 
of  the  agency's  enforcement  goals.    In  addition,  matters  that  have  been 


iiSThe  recommendations  in  this  portion  of  our  report  in  some  instances  draw 
upon  proposals  by  Commissioner  Nicholson  to  the  FTC,  Memorandum  supra  note  34, 
and  proposals  by  Chairman  Dixon,  contained  in  a  response  to  the  Nicholson  memo, 
dated  August  29,  1969.  The  Chairman's  fundamental  position  is  that  planning 
reforms,  particularly  with  respect  to  augmented  responsibilities  for  the  Office  ol 
Program  Review,  should  not  be  put  into  effect  at  once  but  should  be  put  off  until 
a  "temporary  period  of  stability"  is  achieved  at  the  FTC.  On  the  assumption  that 
the  Commission  nevertheless  might  decide  to  reconsider  planning  procedures  promptly, 
he  offered  a  series  of  proposals,  some  of  which  we  have  adopted  in  this  section  of  our 
report. 
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pending  so  long  that  effective  agency  action  would  be  difficult  or  im- 
possible to  achieve  should  also  be  closed.  We  note  that  the  FTC 
already  has  called  for  reports  from  the  Bureaus  of  Restraint  of  Trade 
and  Deceptive  Practices  concerning  all  matters  pending  in  each  bureau 
for  more  than  18  months  and  1  year  respectively,  and  these  reports 
could  be  a  first  step  in  the  Special  Committee's  review  procedures. 
Commissioner  Nicholson  has  estimated  that  70  to  80%  of  the  current 
backlog  could  be  disposed  of  after  such  a  review;  if  the  Committee  dis- 
posed of  half  that  amount,  it  would  still  serve  to  clear  the  way  for  more 
effective  future  actions. 

If  a  decision  is  made  not  to  close  out  a  pending  matter,  realistic  dead- 
lines should  be  imposed  and  strictly  observed. 

2.    Planning   for  the   Future — Office  of  Program  Review. 

We  propose  the  immediate  expansion  and  reinvigoration  of  the 
Office  of  Program  Review  to  take  principal  responsibility  for  reporting 
to  the  Commission  on  ways  and  means  of  coordinating  future  agency 
operations.  This  office  should  take  advantage  of  modern  budgeting 
techniques  and  avail  itself  of  the  expertise  in  this  area  of  the  Bureau 
of  the  Budget.  We  suggest  a  staff  for  the  office  of  from  5  to  10  lawyers 
and  economists,  with  appropriate  support  services  under  a  top-ranking 
and  effective  Director  responsible  to  the  Commissioners. 

We  propose  that  the  Office  undertake  the  following  projects,  in  the 
order  indicated  below: 

a.    Agency-wide  Evaluation  of  Allocation  of  Resources. 

The  first  job  of  the  Office  should  be  to  review  long-range  enforcement 
goals  of  the  FTC,  and  submit  a  report  to  the  Commission  indicating 
whether  appropriate  shares  of  the  agency's  resources  and  personnel  are 
being  devoted  to  reaching  those  goals.  We  suggest  the  Office  require  that 
each  Bureau  and  Division  prepare  memoranda  summarizing  present  activ- 
ities and  describing  projects  planned  for  the  immediate  future.  We  under- 
stand that  this  year,  for  the  first  time,  the  FTC  has  required  that  program 
projections  be  prepared  by  the  staff;  our  recommended  review  by  the 
Office  of  Program  Review  would  build  upon  this  useful  development.  The 
Office  would  then  consider  and  report  on  whether  the  current  and 
planned  projects  are  consistent  with  the  agency's  enforcement  goals, 
whether  the  various  projects  appear  feasible,  and  whether  the  commit- 
ment of  the  agency's  limited  resources  to  those  projects  is  worth  the 
anticipated  return. 
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The  Office  also  should  consider  whether  changes  in  patterns  of  en- 
forcement that  have  already  taken  place  at  the  FTC  have  been  reflected 
in  appropriate  reallocation  of  resources.  For  example,  we  previously  noted 
that  there  has  been  a  substantial  decline  in  formal  and  informal  enforce- 
ment of  the  Robinson-Patman  Act  in  recent  years;  nevertheless,  the  alloca- 
tions of  money  and  personnel  to  Robinson-Patman  work  have  not 
declined  to  a  degree  commensurate  with  the  reduction  in  agency  activity. 
Finally,  the  Office  ought  to  consider  whether  resources  are  appropriately 
being  allocated  between  formal  enforcement  and  informal  compliance 
programs,  and  whether  sufficient  resources  are  being  devoted  to  ensuring 
that  there  is  compliance  with  agency  orders  and  informal  assurances.  We 
strongly  recommend  in  that  connection  that  the  various  compliance  sec- 
tions within  the  FTC  immediately  undertake  an  expanded  program  of 
checking  on  compliance  with  cease  and  desist  orders,  and  also  on  current 
compliance  by  companies  that  entered  into  assurances  of  voluntary  com- 
pliance or  agreed  to  informal  corrective  actions. 

b.   Criteria  for  Staff  Decisions. 

We  have  already  noted  the  failure  of  the  FTC  to  publish  useful 
criteria  to  assist  the  staff  in  deciding  when  to  open  or  close  an  investiga- 
tion, or  to  recommend  that  a  complaint  be  filed.  This  failure  to  devise 
and  promulgate  criteria  will  become  an  even  more  serious  problem  if 
proposals  for  increased  delegation  of  authority  to  the  staff,  included  in 
the  next  section  of  this  report,  are  implemented. 

We  suggest  that  the  Office  of  Program  Review  prepare,  for  each 
separate  category  of  business  conduct  regulated  by  the  FTC,  reasonably 
specific  criteria  advising  the  staff  of  the  Commission's  views  with  respect 
to  opening  and  closing  of  investigations,  accepting  assurances  of  volun- 
tary compliance,  filing  complaints,  and  recommending  in  favor  or 
against  settling  cases  once  brought  as  well  as  the  range  and  scope  of 
acceptable  compromises  or  remedies.  For  example,  in  the  Bureau  of  Re- 
straint of  Trade,  we  expect  that  separate  sets  of  criteria  would  be  devised 
to  cover  various  types  of  mergers,  price  discrimination  cases,  exclusive  deal- 
ing contracts  and  so  forth.  In  the  Bureau  of  Deceptive  Practices,  separate 
criteria  would  be  devised  to  cover  localized  marketing  fraud,  false  adver- 
tising on  national  media,  fraudulent  practices  in  the  home  improvement 
industry,  and  so  forth.  The  following  factors,  among  many  others,  pre- 
sumably would  be  touched  upon:  the  nature  of  the  violation,  total  annual 
sales  by  the  respondent,  the  estimated  number  of  competitors  or  con- 
sumers affected  by  the  practice,  and  the  estimated  extent  of  competitive 


422 
80 

damage  or  consumer  injury  that  has  occurred  as  a  consequence  of  the 
allegedly  illegal  act.  Draft  guidelines  would  be  submitted  to  the  Com- 
missioners for  approval,  and  then  communicated  to  the  staff. 

We  recognize,  of  course,  that  all  cases  cannot  be  disposed  of  by  ref- 
erence to  handy  sets  of  pre-established  criteria.  But  these  guidelines  can 
tell  the  staff  the  kinds  of  matters  as  to  which  the  FTC  believes  the  case 
for  action  or  no  action  is  relatively  clear,  and  give  some  sense  of  direc- 
tion as  to  how  close  cases  are  to  be  handled.  When  difficult  questions 
involve  commitment  of  a  substantial  portion  of  agency  resources,  or 
totally  new  questions  arise,  staff  lawyers  might  certify  the  question  to 
the  Office  of  Program  Review  for  advice  and  assistance. 

Once  criteria  are  promulgated,  it  will  be  the  responsibility  of  the 
Office  to  keep  informed  as  to  how  they  are  being  applied,  to  report 
regularly  to  the  Commission  on  the  direction  in  which  the  agency  is 
moving  under  the  guidelines  (for  example,  by  reporting  on  the  number 
and  nature  of  investigations  or  special  projects  opened  each  month),  and 
to  submit  to  the  Commission  proposed  modifications  or  additions  to  the 
criteria. 

c.    Proposals  for  Agency  Action. 

We  have  noted  at  several  points  in  this  report  the  failure  of  the  FTC 
to  initiate  projects  relevant  to  pressing  contemporary  needs  and  its  unfor- 
tunate tendency  to  involve  itself  in  investigations  and  projects  of  mar- 
ginal importance.  In  important  part,  this  results  from  the  agency's  tradi- 
tional reliance  on  the  mailbag  to  generate  most  investigations  and 
projects  in  the  absence  of  comprehensive  planning  and  priorities. 

We  recommend  that  the  Office  of  Program  Review  propose  to  the 
Commission  an  agenda  of  projects  that  ought  to  be  undertaken  by  each 
bureau  and  division  within  the  FTC,  and  indicate  priorities  with  respect 
to  each.  In  preparing  this  agenda,  suggestions  should  be  solicited  not 
only  from  the  Bureau  Directors,  General  Counsel,  proposed  General 
Economist  as  well  as  other  members  of  the  staff  of  the  FTC,  but  also 
from  outside  attorneys,  economists,  and  members  of  the  academic  commu- 
nity who  have  specialized  within  the  enforcement  area  of  the  FTC.  For 
example,  we  believe  it  is  essential  in  devising  an  agenda  of  projects  in 
the  consumer  protection  area  that  the  opinions  of  state  attorneys  general 
and  others  active  in  the  field  of  consumer  protection  be  sought. 
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3.    Tracking  Matters  Within  the  FTC. 

We  believe  effective  planning  means  more  than  a  sensible  determi- 
nation of  which  investigations  or  projects  to  start  and  which  complaints 
to  file.  Once  a  matter  is  initiated,  it  is  also  essential  that  continuing 
supervision  be  exercised,  that  deadlines  be  established,  and  that  some 
group  causes  those  deadlines  to  be  met.  This  kind  of  tracking  is  not 
done  at  the  FTC  on  any  systematic  basis  at  the  present  time,  and  it  is 
largely  for  that  reason  that  projects  of  various  kinds  often  disappear 
into  the  lower  reaches  of  the  agency  and  then  resurface  after  many  years. 

We  propose  that  division  and  bureau  chiefs  report  on  a  quarterly 
basis  to  the  Executive  Director  as  to  the  current  status  of  all  matters 
on  their  agenda.  A  rough  indication  of  a  time  range  should  be  included 
with  respect  to  each  matter,  and  the  bureau  and  division  chiefs  should 
be  called  to  account  by  the  Executive  Director,  and  if  necessary  by  the 
Commission,  when  deadlines  are  not  met.  The  problem  of  tracking 
illustrates  the  importance  of  the  executive  director  in  the  planning  area 
although,  in  past  years,  this  office  has  not  been  appropriately  developed. 

C.    Delegation  of  Authority. 

1.    Authority    to   Delegate    and   Present   Exercise  of  That 
Authority. 

Under  Reorganization  Plan  No.  4  of  1961, ii«  which  took  affect  pur- 
suant to  the  Reorganization  Act  of  1949,^"  the  FTC  has  authority  "to 
delegate,  by  published  order  or  rule,  any  of  its  functions  to  a  division  of 
the  Commission,  and  individual  Commissioner,  a  hearing  examiner,  or 
an  employee  or  employee  board,  including  functions  with  respect  to 
hearing,  determining,  ordering,  certifying,  reporting  or  otherwise  act- 
ing as  to  any  work,  business  or  matter."^^^ 

The  FTC  has  made  limited  use  of  its  broad  power  to  delegate  author- 
ity to  the  staff.  The  Directors  and  Assistant  Directors  of  the  operating 
bureaus  have  authority  only  to  open  investigations,  including  compliance 
investigations, "9  accept  compliance  reports  on  assurances  of  voluntary 
compliance,  issue  section  6  (b)  investigational  subpoenas,  and  grant  ex- 
tensions of  time  for  complying  with  orders  requiring  access  to  corporate 


1165  use  §133z-15    (1964). 
1175  use  §§  133z     -     133Z-15    (1964). 
1185  U.S.C.  §  133Z-15    (1964). 

ii9In  practice,  however,  investigations  involving  large  outlays  of  money  and  man- 
power are  approved  by  the  Commission. 
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files,  and  submission  of  reports,  written  answers,  compliance  reports  and 
subpoenas. 

In  addition  to  the  above  delegation  of  absolute  authority,  the  Bureau 
Directors  and  Assistant  Directors  have  conditional  authority  to  close  in- 
vestigations, other  than  investigations  under  Section  7  of  the  Clayton 
Act  and  some  other  excepted  categories  described  below,  either  without 
corrective  action  or  by  the  acceptance  of  an  assurance  of  voluntary  com- 
pliance. Under  this  so-called  5-day  closing  procedure,  a  case  may  be 
closed  by  the  staff  after  the  file  has  been  circulated  to  the  Commissioners 
if  no  Commissioner  objects  to  the  closing  and  if  the  case  does  not  fall 
within  the  following  categories: 

.  .  .  any  matter  in  which  there  are  conflicting  staff  recommendations, 
any  matter  which  has  received  previous  Commission  consideration  or 
in  which  the  Commission  or  any  Commissioner  has  expressed  an  inter- 
est, any  matter  proposed  to  be  closed  by  reason  of  expense  of  investi- 
gation or  testing,  or  any  other  matter  involving  substantial  questions 
as  to  the  public  interest.  Commission  policy  or  statutory  construc- 
tion.120 

At  present  the  bureaus  have  no  power  to  issue  complaints,  amend 
complaints,  enter  into  consensual  cease  and  desist  orders,  or  accept  com- 
pliance reports  pursuant  to  cease  and  desist  orders. 

2.    Evaluation  and  Recommendations 

We  believe  the  FTC  has  not  taken  full  advantage  of  its  extensive 
powers  to  delegate  authority  to  the  staff,  and  that  additional  delegation 
is  in  order.  At  the  heart  of  the  argument  in  favor  of  increased  delegation 
is  the  belief  that  the  FTC,  in  appearance  and  in  practice,  should  attempt 
to  avoid  acting  both  as  prosecutor  and  judge.  As  long  as  the  Com- 
mission reviews  investigation  files  and  passes  on  recommendations 
for  the  issuance  of  complaints  or  for  closing  investigations,  it  will  con- 
tinue to  disable  itself  from  appearing  to  pass  with  absolute  impartiality 
on  the  merits  of  each  case  when  it  comes  before  the  Commission  in  due 
course.  Moreover,  when  the  Commissioners  review  an  investigational 
file  and  then  authorize  the  filing  of  a  complaint,  necessarily  taking 
into  account  whether  the  action  would  be  in  the  public  interest  and 
whether  there  is  sufficient  evidence  to  justify  a  formal  proceeding,  it  is, 
we  believe,  virtually  impossible  for   those  same   Commissioners  subse- 


120  32  Fed.  Reg.  16121    (1967). 


425 
83 

quently  to  pass  on  the  merits  of  the  proceeding  with  impartiality  and 
without  pre-judgment. 

In  addition,  delegation  of  authority  would  free  the  Commissioners 
from  many  of  the  routine  but  time-consuming  tasks  which  they  now 
perform,  and  lessen  the  delays  caused  by  the  seemingly  endless  transfers 
of  files  back  and  forth  between  the  field  offices,  the  Washington  staff, 
and  the  Commission. 

The  principal  counter-argument  to  proposals  for  increased  delega^ 
tion  is  that  it  will  take  away  from  the  Commissioners  control  over  the 
direction  that  agency  action  will  take.  In  the  absence  of  comprehensive, 
agency-wide  planning  and  review,  we  grant  that  the  initiation  of  signifi- 
cant investigations,  issuance  of  complaints  and  settlement  of  cases  can 
be  a  partial  substitute  for  planning.  Accordingly,  a  prerequisite  for 
implementation  of  our  delegation  proposals  is  the  formulation  and 
publication  of  guidelines  to  the  staff  reflecting  Commission  judgment 
with  respect  to  the  agency-wide  allocation  of  resources  and  with  respect 
to  the  kinds  of  investigations  that  should  be  opened,  cases  settled,  or 
complaints  filed.  Once  these  guidelines  are  published,  the  Commission- 
ers can  discontinue  present  case-by-case  review  of  agency  action,  and  can 
devote  their  time  instead  to  determining  whether  the  guidlines  and 
criteria  are  being  properly  framed  and  implemented. 

Assuming  improvement  in  planning  techniques  along  the  lines  indi- 
cated in  the  previous  section,  we  propose  that  the  Bureau  directors  be 
given  the  authority,  in  addition  to  that  which  has  already  been  delegated, 
to  close  all  investigations  and  accept  assurances  of  voluntary  compliance 
(without  any  "5-day  closing"  review  by  the  Commissioners),  and  to  issue 
complaints.  The  Commissioners  could  assure  themselves  that  the  dele- 
gated authority  was  being  responsibly  exercised  by  directing  the  staff  to 
submit  periodic  reports  on  agency  action,  and  by  providing  that  cases 
raising  new  or  difficult  questions,  and  involving  substantial  expenditures 
of  money  and  manpower,  be  certified  to  the  Office  of  Program  Review. 

Once  the  staff  has  made  the  decision  to  file  a  complaint,  we  believe 
that  the  Commissioners  should  be  responsible  for  final  adjudication. 
Accordingly,  we  believe  the  Commissioners  should  continue  to  approve 
or  reject  proposed  cease  and  desist  orders  as  well  as  compliance  reports 
submitted  pursuant  to  cease  and  desist  orders,  based  on  criteria  available 
to  the  staff  and  the  bar  for  future  guidance. 

With  respect  to  one  aspect  of  FTC  operations,  we  believe  that  dele- 
gated authority  should  pass  through  the  Bureau  directors  and  assistant 
directors  to  be  exercised  by  personnel  even  further  down  the  line.  If  the 
FTC  is  to  mount  an  effective  pilot  project  against  consumer  frauds  and 
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deceptions  in  our  cities,  the  special  field  offices  participating  in  this 
project  must  have  the  flexibility  and  discretion  to  proceed  against  viola- 
tors as  local  conditions  require.  Thus,  we  believe  that  it  is  essential  that 
these  special  field  offices  have  authority  to  initiate  and  close  investigations, 
settle  cases,  issue  complaints,  and  otherwise  to  act  in  the  same  manner  as 
the  operating  bureaus.  Similar  authority  should  reside  in  all  field  offices 
with  regard  to  deceptive  practices.  The  Comissioners  could  devise  pro- 
cedures to  assure  themselves  that  the  delegated  authority  was  being 
properly  exercised  and  coordinated. 

Finally,  we  recommend  a  program  of  continuing  review  and  improve- 
ment of  the  Commission's  Rules  of  Practice  and  Procedure  designed  to 
modernize  and  maximize  the  efficiency  of  the  Commission's  operations, 
in  consultation  with  the  professional  bar. 

Respectfully  submitted, 

Miles  W.  Kirkpatrick  Ira  M.  Millstein 

Chairman  John  E.  French 

Carl  A,  Auerbach 

Frederick  M.  Rowe  Carl  H.  Fulda 

Jack  Greenberg  Jesse  W.  Markham 

Thomas  E.  Harris  Betty  Bock 

Ellen  Ash  Peters  Charles  E.  Stewart,  Jr. 

Paul  G.  Bower  Harlan  M.  Blake 
Allen  C.  Holmes 
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APPENDIX 

1.  Exchange  of  letters  between  President  Nixon  and  William  T. 
Gossett,  President  of  the  American  Bar  Association,  on  a  forth- 
coming study  of  the  Commission  by  the  ABA.    April  18,  1969. 

2.  Press  release  announcing  formation  of  ABA  Commission  to 
Study  the  FTC. 
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Dear  Mr.  Gossett: 

As  you  may  be  aware,  this  Administration  is  conducting  an  extensive 
review  of  the  Federal  Government's  activities  in  the  field  of  consumer 
protection.  Consumer  protection  has  become  a  matter  of  major  public 
concern,  in  part  it  appears,  because  existing  agencies  charged  with  the 
protection  of  consumer  interests  may  have  failed  to  discharge  their  obliga- 
tions satisfactorily. 

The  Federal  Trade  Commission  has  broad  consumer  protection  re- 
sponsibilities under  the  Federal  Trade  Commission  Act  and  several  more 
specialized  statutes  as  well  as  important  responsibilities  in  the  field  of 
anti-trust. 

The  American  Bar  Association  has  a  number  of  eminent  experts  who 
are  familiar  with  the  Federal  Trade  Commission  and  its  work.  It  would 
be  of  great  assistance  to  this  Administration  if  the  Bar  Association  would 
undertake  a  professional  appraisal  of  the  present  efforts  of  the  Federal 
Trade  Commission  in  the  field  of  consumer  protection,  in  its  enforce- 
ment of  the  anti-trust  laws,  and  of  the  allocation  of  its  resources  between 
these  two  areas.  I  would  hope  that  such  a  study  would  make  recom- 
mendations for  the  future  activities  and  organization  of  the  Commission. 

It  would  be  most  helpful  if  the  report  could  be  made  available  to  me 
by  September  15  so  that  I  may  consider  it  together  with  a  review  of 
consumer  protection  activities  of  the  Executive  Branch  now  in  progress. 

May  I  express  in  advance  my  great  appreciation  for  your  cooperation 
in  this  important  effort. 


Sincerely  yours, 

RICHARD  NIXON 
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Dear  Mr.  President: 

The  American  Bar  Association  is  pleased  and  honored  to  undertake 
an  appraisal  of  the  role  and  efforts  of  the  Federal  Trade  Commission  in 
the  field  of  consumer  protection  and  its  other  statutory  responsibilities, 
with  a  view  toward  affirmative  recommendations  for  its  future  organiza- 
tion and  activities. 

We  share  your  concern  that  the  Federal  Trade  Commission  carry  out 
its  functions  effectively,  efficiently,  and  in  the  public  interest. 

In  view  of  the  urgency  of  the  requested  study,  I  am  asking  the  Chair- 
man of  the  Section  of  Anti-Trust  Law  to  recommend  immediately  a  list 
of  nominees  for  appointment  to  a  working  study  group.  I  would  expect 
that  this  group  would  include  economists  familiar  with  the  activities  of 
the  Federal  Trade  Commission,  and  that  it  would  receive  from  other 
persons  views  pertinent  to  the  objectives  of  the  study. 

In  my  judgment,  such  a  group  should  have  the  collective  experience 
and  familiarity  with  the  work  of  the  Federal  Trade  Commission  which 
will  facilitate  an  expeditious  study  project,  culminating  in  sound 
recommendations  for  your  consideration. 

We  are  honored  by  your  request  for  our  assistance  and  view  it  as  an 
important  challenge  to  our  Association  to  provide  constructive  recom- 
mendations on  a  vital  matter  affecting  the  public  interest. 

Sincerely  yours, 

William  T.  Gossett 
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PRESS  RELEASE 

CHICAGO-President  William  T.  Gossett  of  the  American  Bar 
Association  has  appointed  a  16-member  special  commission  to  conduct 
an  appraisal  of  the  work  of  the  Federal  Trade  Commission  in  the  fields 
of  consumer  protection  and  antitrust  law  enforcement.  The  study  is 
being  undertaken  by  ABA  at  the  request  of  President  Nixon. 

Miles  W.  Kirkpatrick,  Philadelphia  attorney  and  chairman  of  the 
ABA  Section  of  Antitrust  Law,  was  named  to  head  the  commission. 
Other  members  are  law  practitioners  experienced  in  antitrust  and  ad- 
ministrative law,  economists  and  members  of  the  academic  community 
having  familiarity  with  the  work  of  the  FTC,  and  others  qualified  in 
the  area  of  consumer  interests. 

In  announcing  the  appointments,  President  Gossett  said  the  govern- 
ment's request  to  ABA  to  conduct  the  study  presents  "a  challenge  to 
the  Association  to  provide  constructive  recommendations  for  the  effec- 
tive functioning  of  a  important  agency  of  the  federal  government  in  the 
public  interest".  He  said  the  commission  members  were  chosen  for 
their  "background,  expertise  and  balance  of  viewpoint."  Two  are  not 
lawyers,  and  eight  are  not  members  of  ABA. 

Chairman  Kirkpatrick  heads  a  section  of  the  American  Bar  Associa- 
tion made  up  of  more  than  6,000  lawyers  whose  practice  includes  the 
antitrust  and  trade  regulation  spheres.  He  formerly  was  chairman  of 
the  Section's  committee  on  the  Sherman  Act.  Kirkpatrick  also  has  been 
active  in  civic  work  as  a  past  president  of  Philadelphia's  Family  Service 
Association. 

Others  appointed  to  the  study  commission  are: 

Frederick  M.  Rowe,  Washington,  D.  C,  vice-chairman  of  the  ABA 
Antitrust  Section,  chairman  of  the  Council  on  Antitrust  and  Trade 
Regulation  of  the  Federal  Bar  Association; 

Jack  Greenberg,  New  York,  director-counsel  for  the  Legal  Defense 
and  Education  Fund  of  the  National  Association  for  the  Advancement  of 
Colored  People; 

Thomas  E.  Harris,  Washington,  D.  C,  associate  general  counsel  of 
the  AFL-CIO,  and  former  special  assistant  in  the  office  of  the  Solicitor 
General; 

Richard  A.  Posner,  Stanford  University  law  school  professor,  former 
legal  assistant  on  the  staff  of  FTC  and  in  1967-68  general  counsel  of  the 
President's  task  force  on  communications  policy; 

Mrs.  Ellen  Ash  Peters,  Yale  law  school  professor  of  contracts  and 
commercial  law; 
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Paul  G.  Bower,  Los  Angeles  attorney  and  former  consumer  counsel 
of  the  Justice  Department; 

Allen  C.  Holmes,  Cleveland,  Ohio  attorney  who  has  long  been  active 
in  the  ABA  antitrust  section; 

Ira  M.  Millstein,  New  York  attorney,  former  special  assistant  to  the 
Attorney  General,  antitrust  division;  former  chairman  of  the  New  York 
State  Bar  Association  Section  of  Antitrust  Law; 

John  D.  French,  Minneapolis  attorney  and  former  legal  assistant  on 
the  FTC  staff. 

Carl  A.  Auerbach,  professor  at  the  University  of  Minnesota  law  school, 
and  former  staff  director  of  the  Committee  on  Internal  Organization  of 
the  Administrative  Conference  of  the  U.  S.; 

Carl  H.  Fulda,  University  of  Texas  law  school  professor,  whose  sub- 
jects include  administrative  and  antitrust  law; 

Jesse  W.  Markham,  professor  of  the  Harvard  University  Graduate 
School  of  Business  Administration,  and  former  chief  economist  of  FTC 
(1953-55) ; 

Dr.  Betty  Bock,  New  York,  National  Industrial  Conference  Board, 
Inc.,  former  economic  advisor  to  the  FTC; 

Charles  E.  Stewart,  Jr.,  New  York  attorney,  chairman  of  the  FTC  com- 
mittee of  the  ABA  Antitrust  Section;  past-chairman  of  the  Trade  Regula- 
tion Committee  of  the  Bar  Association  of  the  City  of  New  York; 

Harlan  M.  Blake,  Columbia  University  law  school  professor  of  trade 
regulation  and  antitrust  director,  European  Common  Market  Antitrust 

Law  Project. 

Counsel   for   the   commission   will   be  Robert   Pitofsky,   New   York 

University  law  professor. 

In  a  letter  (April  18)  requesting  ABA  to  conduct  the  FTC  appraisal 
President  Nixon  asked  that  it  encompass  the  "present  efforts  of  the 
Federal  Trade  Commission  in  the  field  of  consumer  protection,  in  its 
enforcement  of  the  antitrust  laws,  and  of  the  allocation  of  its  resources 
between  these  two  areas".  The  President  also  requested  that  the  report 
include  recommendations  for  "the  future  activities  and  organization"  of 
the  FTC,  and  that  the  study  be  completed  by  Sept.  15  this  year. 

He  informed  President  Gossett  that  the  study  was  part  of  the  admin- 
istration's review  of  activities  in  the  consumer  protection  field,  which 
had  "become  a  matter  of  major  public  concern"  in  part  because  "existing 
agencies  charged  with  the  protection  of  consumer  interests  may  have 
failed  to  discharge  their  obligations  satisfactorily". 
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CONCURRING  STATEMENT  OF  JOHN  D.  FRENCH 

I  concur  in  the  report  of  the  Commission.  I  believe  that  its  imple- 
mentation can  result  in  a  substantial  improvement  in  the  administration 
of  our  national  antitrust  and  consumer-protection  policies  with  a  mini- 
mum of  necessary  legislative  effort. 

I  also  believe,  however,  that  the  full,  effective,  and  immediate  imple- 
mentation of  this  report  should  constitute  the  "last  clear  chance"  of  the 
FTC  to  avoid  major  legislative  surgery.  Indeed,  there  are  many  who  will 
say  that  radical  legislative  change  is  overdue. 

We  are,  after  all,  dealing  here  with  a  body  whose  sweeping  legislative 
mandate— to  prevent  "unfair  methods  of  competition"  and  "unfair  or 
deceptive  acts  or  practices"— and  broad  procedural  authority  should 
make  it  the  most  exciting  agency  in  Washington.  Its  long-standing  failure 
to  satisfy  the  expectations  of  its  friends,  students,  and  critics  casts  reason- 
able doubt  on  the  likelihood  of  improved  future  performance,  even  in 
the  wake  of  this  report.  My  concern  in  this  respect  leads  me  to  offer  a 
supplemental  recommendation. 

The  roles  played  by  the  FTC  and  its  staff  are  essentially  three- 
prosecutor,  judge,  and  student  of  the  economy.  I  believe  that,  in  general, 
the  record  of  the  FTC  as  a  prosecutor  has  been  poor;  its  judicial  per- 
formance has  been  relatively  good;  and  it  has  engaged  in  valuable 
economic  inquiry,  some  of  which  has  led  to  the  promulgation  of  useful 
regulatory  doctrine.  I  further  believe  that  the  two  latter  functions  are 
complementary  in  the  establishment  of  coherent  antitrust  policy,  while 
the  first  is  nonessential  to  it. 

Accordingly,  in  the  event  that  the  Commission's  report  fails  of  imple- 
mentation, I  suggest  that  the  prosecutorial  work  of  the  FTC  be  trans- 
ferred to  the  Department  of  Justice,  leaving  the  FTC,  supported  by  a 
staff  of  hearing  examiners  and  economic,  scientific,  and  other  experts,  to 
perform  as  a  trade  regulation  court,  commentator,  and  rulemaker. 

The  purpose  of  this  proposal  is  to  reconstitute  the  FTC  in  a  form  that 
will  permit  it  to  do  the  job  historically  envisioned  for  it,  viz.,  the 
thoughtful,  imaginative  search  for,  and  enunciation  of,  sound  funda- 
mental principles  of  trade  regulation.  The  prosecutorial  function— i.e., 
the  selection,  preparation,  and  presentation  of  individual  cases— which 
should  have  contributed  to  the  accomplishment  of  this  objective,  has,  in 
fact,  hindered  it  by  diverting  the  attention  of  the  FTC  to  petty,  inconse- 
'quential  fact  questions  and  by  creating  the  oft-noted,  troublesome 
internal  conflict  between  the  task  of  prosecuting  and  the  task  of  judging 
in  the  same  case. 
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As  judge  and  economic  observer,  however,  the  FTC  has  shown  that  it 
can  pursue  antitrust  policy  in  the  large.  These  two  functions  sensibly 
belong  together.  The  latter  permits  the  agency  to  maintain  an  active 
role— significantly  unlike  the  passive  role  of  a  court— in  establishing 
policy;  the  former  turns  policy  into  law. 

As  I  envision  the  new  structure,  the  antitrust-litigation  staff  of  the 
FTC  would  move  to  the  Antitrust  Division,  while  the  deceptive-practices 
staff  might  be  placed  under  a  new  Assistant  Attorney  General  for  Con- 
sumer Protection.  Thereafter,  the  relationship  of  the  FTC  and  the  De- 
partment of  Justice  would  be  guided  by  reference  to  the  underlying 
philosophy  of  the  plan;  i.e.,  that  the  FTC  should  be  the  principal  source 
of  national  economic,  regulatory  policy,  free  of  the  distractions  of  factual 
trivia. 

To  illustrate  the  application  of  this  approach,  consider  an  important 
question  that  would  immediately  arise,  viz.,  which  antitrust  cases  should 
the  Department  of  Justice  bring  in  the  FTC  and  which  should  it  bring  in 
the  courts?  In  general,  it  should  take  to  the  courts  its  fact-oriented  cases, 
and  to  the  FTC  its  cases  involving  novel  questions  of  law.  To  be  more 
specific,  a  reasonable  rule  of  thumb  might  be  that  the  Department  would 
go  to  court  in  criminal  cases  and  in  their  companion  civil  cases,  because 
these  tend  to  turn  on  their  facts  and  raise  few  unsettled  questions  of  sub- 
stantive law;  conversely,  the  Department  would  be  required  by  statute  to 
go  to  the  FTC  with  any  civil  case  in  which  it  considered  a  criminal  action 
unjustified,  because  there  tend  to  be  cases  which  raise  more  difficult  legal 
questions. 

This  type  of  allocation  should  lead  to  a  consistency  in  the  develop- 
ment of  antitrust  policy  in  unsettled  areas  that  is  unfortunately  lacking 
under  the  present  scheme  of  overlapping  jurisdictions  between  the  FTC 
and  the  Antitrust  Division. 

To  mention  another  example,  it  might  be  asked,  who  would  give 
advisory  opinions,  the  Department  or  the  FTC?  Here  again,  the  under- 
lying functional  principle  should  be  our  guide.  We  might  therefore 
require  that  requests  for  advisory  opinions  be  addressed  first  to  the  FTC, 
which  would  review  them  under  a  "public  interest"  standard,  passing  pro 
or  con  on  those  which  appeared  to  raise  important  questions  of  regulatory 
policy,  and  referring  to  the  Department  those  which  appeared  to  raise 
essentially  the  question  whether  a  prosecution  was  justified  on  the  facts. 

Obviously  many  other  details  would  need  to  be  supplied  to  make  this 
plan  complete.  I  see  no  reason  why  they  could  not  be,  as  long  as  care 
were  taken  to  make  all  specific  administrative  features  consonant  with 
the  policy-planning  role  of  the  FTC. 

36-138  O  -  69  -  29 
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The  only  serious  question  that  immediately  presents  itself  is,  how 
could  the  FTC  "force"  the  Justice  Department  to  bring  cases  which 
FTC  policy  might  indicate?  The  answer  is  ,of  course,  that  the  FTC  could 
not  "force"  these  cases  to  be  brought,  but  I  do  not  consider  this  an  im- 
portant problem.  It  is  difficult,  indeed,  to  imagine  that  the  Attorney 
General  of  the  United  States  could  long  withstand  the  criticism  generated 
by  refusal  to  enforce  the  decisions  and  rules  promulgated  by  the  nation's 
most  important  agency  of  economic  regulation.  An  intelligently  oper- 
ated FTC  should  be  able  to  guide  the  course  of  Government  antitrust 
litigation  by  precept  and  example,  without  unnecessary  immersion  in 
the  prosecution  of  every  case. 

In  sum,  it  is  my  opinion  that  if  the  FTC  will  only  heed  the  recom- 
mendations advanced  by  the  Commission,  a  wholsale  reorganization 
like  the  one  described  above  will  be  unnecessary;  otherwise,  it  becomes 
imperative. 

SEPARATE  STATEMENT  OF  RICHARD  A.  POSNER* 

L 

When  a  committee^  such  as  this  is  given  less  than  five  months  to 
conduct  a  comprehensive  evaluation  of  an  established  institution  of  gov- 
ernment, it  is  naturally  tempted  to  adopt  an  incremental  approach,  that 
is,  to  accept  the  basic  assumptions  that  underlie  and  guide  the  institution 
and  consider  only  the  possibilities  for  marginal  improvements  in  its 
efficiency.  And  not  only  because  it  is  a  committee  or  because  it  has  only 
a  few  months.  The  temptation  more  fundamentally  reflects  the  futility, 
much  of  the  time,  of  asking  basic  questions  such  as,  has  the  institution 
a  socially  useful  role  to  play?  Are  its  basic  premises  still  valid?  Were 
they  ever?  At  any  moment,  concerning  any  number  of  institutions,  ques- 
tions such  as  these  are  not  within  the  universe  of  discourse.  So  it  once 
was  with  the  institution  of  slavery;  so  it  is  in  our  time  with  that  of 
the  family. 

I  urged  my  colleagues  on  this  committee— unsuccessfully,  as  it  has 
turned  out— to  resist  the  temptation  to  place  the  fundamental  premises 
of  the  FTC  beyond  discussion,  concentrating  instead  on  the  "realistic" 


•Professor  of  Law,  University  of  Chicago  Law  School. 

II  realize  that  this  is  actually  an  ABA  commission,  not  committee;  but  to  avoid 
confusion  with  the  Federal  Trade  Commission,  I  shall  use  "committee"  to  refer  to  this 
ABA  commission  and  reserve  "Commission"  for  the  FTC. 
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possibilities  of  marginal  reform.  We  have  entered  a  period  in  which  it 
is  possible  to  raise  basic  questions  about  the  role  of  administrative 
agencies  in  economic  life  of  a  sort  that  were  once  unfashionable,  if  not, 
indeed,  unthinkable.  Faith  in  administrative  processes  of  economic  order- 
ing is  a  legacy  of  the  Progressive  and  New  Deal  eras,  and  a  cornerstone 
of  the  economic  policies  instituted  during  these  periods.  The  current 
of  public  opinion  that  ran  overwhelmingly  in  favor  of  those  policies  for 
many  years  has  lately  begun  to  change.  In  the  perspective  supplied  by 
current  social  problems,  thoughtful  observers  are  increasingly  coming 
to  believe  that,  far  from  eliminating  poverty,  inequality,  monopoly,  and 
other  social  evils,  the  most  celebrated  reforms  of  the  Progressive  and 
New  Deal  Administrations— in  labor,  agriculture,  housing,  welfare,  and 
other  areas— may  actually  have  aggravated  them.  The  deficiences  of  gov- 
ernment as  a  regulator  of  economic  life,  the  gaps  between  pretensions 
and  performance,  the  frequent  perversion  of  governmental  power  to  serve 
the  ends  of  private  economic  blocs,  are  being  perceived  with  a  new 
freshness. 

In  a  time  when  "new  Philosophy  calls  all  in  doubt,"  it  will  no  longer 
do  to  rest  upon  the  old  verities  regarding  the  administrative  process.  If 
it  is  to  reflect  contemporary  currents  of  thinking  and  awareness,  a 
serious  analysis  of  the  FTC  must  address  fundamentals:  What  is  the 
need,  if  any,  for  a  government  agency  charged  with  protecting  consumers 
from  deception  or  ignorance?  Are  the  benefits  of  such  an  agency  likely 
to  outweigh  its  costs?  Does  the  record  of  performance  of  the  FTC 
justify  its  continuation?  Are  its  defects  merely  accidental  and  remedi- 
able, or  inherent?  Are  there  alternatives  to  administrative  regulation 
that  should  perhaps  be  tried?  The  majority  report  of  this  committee 
largely  ignores  these  questions  and  confines  its  attention  to  the  surfaces 
of  problems.  It  is  missed  opportunity  of  major  dimensions.  This  is  a 
uniquely  auspicious  occasion  to  conduct  a  far-ranging  examination  of 
the  assumptions  underlying  the  entire  range  of  the  FTC's  activities,  not 
only  because  of  the  change  in  public  opinion  noted  earlier  but  also 
because  of  the  extraordinary  mood  that  pervades  the  Federal  Trade 
Commission  today.  Deeply  shaken  by  the  revelations  of  mismanagement 
and  demoralization  contained  in  the  report  sponsored  by  Ralph  Nader,2 
virtually  paralyzed  by  internal  dissension,  and  increasingly  conscious  of 
its  inability  to  respond  effectively  to  the  growing  pressures  of  the  re- 

2Cox,   Fellmuth    &   Schulz,   The   Consumer  and    the    Federal   Trade    Commission 
(1969)  ,  reprinted  in  115  Cong.  Rec.  E  370  (daily  ed..  Jan.  22,  1969)  . 
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surgent  consumer  movement  in  this  country,  the  Commission  is  at  present 
in  a  state  of  crisis,  self-doubt,  and  self-criticism.  The  response  of  the 
majority  report  to  this  anguish  consists  of  homilies  on  the  importance  of 
inspired  leadership,  good  planning,  and  sensible  priorities;  and  of  pro- 
posals that  amount  to  tinkering  with  the  details  of  the  Commission's 
existing  operations  and  organization. 

I  turn  now  to  an  analysis  of  what  I  conceive  to  be  the  fundamental 
issues  in  a  serious  assessment  of  the  FTC. 


U. 

The  Federal  Trade  Commission  was  created  to  deal  with  monopoly 
problems.  Concern  with  fraud  evidently  played  no  part.^  I  believe  that 
a  vigorous  antimonopoly  policy  should  be  the  cornerstone  of  consumer 
protection.  But  a  system  of  public  and  private  judicial  remedies  for- 
antitrust  violations  long  predated  the  creation  of  the  FTC.  The  pertinent 
question  is  not  whether  antitrust  policy  is  a  good  thing,  but  why  it  was 
thought  desirable  to  supplement  the  existing  antitrust  institutions  with 
an  administrative  agency. 

The  reasons  were  substantive,  procedural,  and  political.*  Sub- 
stantively, it  was  believed  that  the  Sherman  Act,^  as  it  had  been  inter- 
preted a  few  years  earlier  by  the  Supreme  Court  in  the  case  against  the 
Standard  Oil  Trust,^  was  effective  only  against  achieved  monopoly  and 
would  not  prevent  monopolies  from  arising  in  the  first  place.  The 
Clayton  Act,'^  passed  simultaneously  with  the  Federal  Trade  Commission 
Act,  was  designed  to  remedy  this  deficiency  by  subjecting  to  stringent 
criteria  of  illegality  certain  practices  believed  to  be  important  in  the 
growth  of  monopoly— stock  acquisitions,  interlocking  directorates,  exclu- 
sive-dealing arrangements,  and  area  price  discrimination.  Lest  this  en- 
umeration leave  out  any  nefarious  practice,  Congress  in  section  5  of  the 
Federal  Trade  Commission  Act  sweepingly  forbade  "unfair  methods  of 
competition."^    The  FTC  was  given  exclusive  authority  to  enforce  sec- 


3Rublee,  The  Original  Plan  and  Early  History  of  the  Federal  Trade  Commission, 
11  Acad.  Pol.  Sci.  Proc.  666,  669-70   (1926). 

4See  Henderson,  The  Federal  Trade  Commission,  ch.  I  (1924). 

515  U.  S.  C.  1,  2  (1964) . 

estandard  Oil  Co.  of  New  Jersey  v.  United  States,  221  U.  S.  1    (1911) . 

738  Stat.  730,  as  amended.  15  U.  S.  C.  12  et  seq.   (1964)  . 

815  U.  S.  C.  45   (1964) . 
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tion  5,  and  authority  concurrent  with  the  Justice  Department  and  private 
plaintiffs  to  enforce  the  Clayton  Act. 

Procedurally,  it  was  believed  that  the  intelligent  implementation  of 
antitrust  policy  would  be  promoted  by  establishing  a  continuing  body 
with  specialized  responsibility  and  broad  powers  to  deal  with  trade 
restraints.  Politically,  it  was  believed  that  the  Department  of  Justice 
was  too  susceptible  to  partisan  political  pressures  to  have  a  stomach 
for  vigorous  antitrust  enforcement,  while  an  independent  agency  would 
presumably  be  free  from  political  inhibition. 

Experience  has  proved  these  premises  wrong;  one  is  also  irrelevant. 
It  is  now  clear  that  the  practices  regulated  in  the  Clayton  Act,  as  well  as 
the  additional  anticompetitive  practices  attacked  by  the  Commission 
under  section  5,  were  never  significant  sources  of  monopoly  power. 
If  we  exclude  the  special  cases  of  governmental  franchise  and  of  over- 
whelming economies  of  scale— problems  to  which  the  antitrust  laws 
afford  no  solution— the  sources  of  monopoly  power  were  and  are  two: 
mergers  (or  other  forms  of  corporate  amalgamation)  leading  to  monop- 
oly, and  price-fixing  agreements  among  competitors.  Both  of  these 
practices  had  been  condemned  by  the  Supreme  Court  in  Sherman  Act 
proceedings  before  the  Clayton  and  Federal  Trade  Commission  Acts 
were  passed.^  In  the  one  area  where  a  strengthening  of  preexisting  law 
might  have  been  thought  appropriate— that  of  mergers  and  acquisitions 
—the  new  acts  turned  out  to  be  ineffectual.  Section  7  of  the  Clayton 
Act,  until  its  amendment  in  1950,  was  inapplicable  to  mergers,  which 
involve  the  acquisition  of  the  assets  rather  than  the  stock  of  the  acquired 
firm,  and  the  FTC  was  helpless  to  proceed  under  section  5  of  its  enabl- 
ing act,  having  been  held  powerless  to  order  the  divestiture  of  illegally 
acquired  assets. ^° 

Some  will  argue  that  the  regulation  of  other  practices  besides  mergers 
and  horizontal  price-fixing  can  be  justified  on  anti-trust  grounds.  I 
shall  not  attempt  to  debate  the  point  here.^^  It  is  inessential.  As  we 
shall  see  in  due  course,  whatever  additional  regulations  might  plausibly 
be  considered  appropriate  in  furtherance  of  antitrust  policy,  they  are 
not  those  the  FTC  has  been  implementing.  More  fundamentally,  the 
fact  that  substantive  law  is  considered  inadequate  is  not  a  sufficient  reason 


9See  Northern  Securities  Co  v.  United  States,  193  U.  S.  197  (1904) ;  Standard  Oil  Co. 
of  New  Jersey  v.  United  States,  221  U.  S.  1  (1911);  United  States  v.  American  Tobacco 
Co.,  211  U.  S.  106  (1911)  ;  United  States  v.  Trans-Missouri  Freight  Assn.,  166  U.  S.  290 
(1897)  ;  United  Sutes  v.  Joint  Traffic  Assin.,  171  U.  S.  505   (1898)  . 

lOThe  sad  story  is  recounted  in  United  States  v.  Philadelphia  National  Bank,  374 
U.  S.  321,  337-40  (1963)  . 

liSee  Director  &  Levi,  Law  and  the  Future:  Trade  Regulations,  51  Nw.  U.  L.  Rev. 
281  (1956) . 
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for  creating  an  administrative  agency.  Congress  can  change  the  law  with- 
out changing  the  enforcement  institutions.  When  in  1950  it  amended 
section  7  of  the  Clayton  Act  to  make  it  applicable  to  mergers,^^  t^g 
principal  impact,  as  it  turns  out,  was  on  the  enforcement  activity  of 
the  Department  of  Justice;  the  FTC's  role  in  the  enforcement  of  the 
merger  law  has  been  secondary. 

Whatever  the  substantive  contours  of  antitrust  policy,  it  can  be  argued 
that  an  administrative  agency  has  a  comparative  advantage  in  articulat- 
ing, elaborating,  and  applying  that  policy,  or  at  least  some  facets  of  it.  A 
coherent  body  of  technical  law  is  indeed  more  likely  to  emerge  from  a 
single  tribunal  specialized  in  the  subject  than  from  courts  of  general 
jurisdiction,  especially  if  the  specialized  tribunal,  unlike  a  court,  is  not 
limited  to  the  role  of  passive  arbiter  of  controversies  fortuitously  thrust 
upon  it  for  decision  but  has  substantial  control  over  the  selection  of 
cases  and  the  time  of  litigation.  In  the  field  of  antitrust,  however,  this 
comparison  between  an  administrative  agency  and  the  courts  is  mislead- 
ing. It  is  misleading  because  it  fails  first  to  separate  out  the  components 
of  the  administrative  process  and  then  to  compare  each  with  its  counter- 
part in  the  system  of  judicially  enforced  antitrust  policy. 

In  the  administration  of  regulatory  statutes  such  as  the  antitrust  laws, 
one  can  distinguish  a  number  of  operations:  announcing  general  prin- 
ciples to  guide  the  application  of  the  law  in  doubtful  cases;  determining 
enforcement  priorities;  investigating;  selecting  cases  and  deciding  upon 
their  sequence;  deciding  when  to  settle  a  case;  adjudicating  the  guilt  of 
the  accused  in  contested  proceeding;  fashioning  effective  remedies;  and 
supervising  compliance.  Administrative  agencies  perform  all  of  these 
functions,  and  it  is  easy  to  see  that,  in  contrast,  courts  do  not.  But  the 
judicial  enforcement  of  regulatory  statutes  is  not  exhausted  in  the  actions 
of  courts.  The  proper  counterpart  of  the  FTC  in  many  of  its  functions 
is  not  the  federal  judiciary  but  the  Antitrust  Division  of  the  Department 
of  Justice. 13  ii  is  the  Division,  subject  to  review  and  direction  by  the 
Attorney  General,  that  decides  on  enforcement  priorities;  that  issues, 
where  appropriate,  either  individual  advisory  opinions  or  general  policy 
guidelines;  that  conducts  investigations;  that  negotiates  settlements;  that 
proposes  theories  and  remedies  to  the  courts;  that  supervises  compliance 

1264  Stat.  1125   (1950). 

i3This  point  is  usually  overlooked  in  discussion  of  the  Commission's  potential 
contribution  as  an  antitrust  agency.  See,  e.g.,  Zimmerman,  The  Federal  Trade  Com- 
mission and  Mergers,  64  Colum.  L.  Rev.  500   (1964)  . 
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with  the  courts'  judgments;  and,  in  short,  that  provides  continuity  and 
direction  in  the  development  and  application  of  judicially  enforced  anti- 
trust principles.  Like  the  FTC,  the  Antitrust  Division  is  a  specialized 
body.  It  is  actually  more  specialized  than  the  Commission,  since  it  does 
not  divide  its  time  between  monopoly  and  fraud.  And  like  the  FTC,  the 
Division  has  the  flexibility,  the  investigative  resources,  and  the  positive 
enforcement  mandate  that  courts  lack.  The  qualities  of  continuity,  ex- 
pertise, focus,  and  initiative  ideally  predicated  of  administrative  agencies 
should  find  equally  fertile  soil  in  the  Antitrust  Division.  Most  observers 
would  agree  that  these  qualities  have  actually  developed  further  in  the 
Antitrust  Division  than  in  the  FTC  and  that  it  is  the  Division,  not  the 
Commission,  that  has  had  the  greater  and  on  the  whole  healthier  influ- 
ence on  the  evolution  of  antitrust  policy. 

It  is  true  that  the  Division  is  denied  a  method  of  policy  formulation 
that  the  FTC  can  and  does  use  and  that  holds  an  honored  place  in  our 
legal  traditions— the  common  law  method,  whereby  policy  emerges  from 
the  process  of  deciding  particular  cases.  However,  if  the  Division  can- 
not actually  decide  a  case,  it  can  urge  the  courts  how  to  decide.  And, 
although  the  FTC  has  the  power  to  issue  decisions,  they  are  reviewable 
by  the  federal  courts  of  appeals  and  the  Supreme  Court.  Since  the 
antitrust  standards  are  not  purely  administrative,  the  courts  have  not 
felt  bound  to  adopt  the  FTC's  theories  of  antitrust  liability.  As  vehicles 
for  the  formulation  of  antitrust  policy,  FTC  rules  and  decisions  have 
been  functionally,  if  not  formally,  Httle  different  from  Department  of 
Justice  briefs.  In  both  cases  the  agencies  merely  propose  and  the  courts 
dispose. 

Insofar,  then,  as  the  FTC  is  more  than  merely  another  kind  of  court, 
it  would  appear  to  enjoy  no  comparative  advantage  in  the  administration 
of  the  antitrust  laws.  We  must  now  consider  whether  it  is  a  superior 
kind  of  court.  It  is  not.  A  federal  district  court  judgeship  is  a  more 
remunerative  and  prestigious  post  than  that  of  an  FTC  hearing  examiner, 
and  it  tends,  not  surprisingly,  to  attract  abler  individuals.  This  is  so  even 
though  politics  plays  a  major  role  in  the  appointment  of  federal  judges; 
it  plays  a  role  in  the  appointment  of  hearing  examiners  too.  And,  just 
as  hearing  examiners  are  specialized,  so  some  district  court  judges  acquire 
expertise  in  the  trial  of  antitrust  cases  by  being  repeatedly  assigned  to  such 
cases.  Contrary  to  the  myths  of  the  administrative  process,  moreover,  the 
procedures  that  have  been  developed  by  the  federal  district  courts  for 
the  trial  of  major  antitrust  cases  are  more  flexible  than  those  followed  in 
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FTC  hearings.  The  traditional  rules  of  evidence,  largely  disregarded 
in  federal  antitrust  trials,  continue  to  obsess  FTC  hearing  examiners. 
While  comparison  is  difficult,  it  is  a  fair  guess  that  a  major  antitrust  case 
takes  longer  to  try  before  the  FTC  than  before  a  federal  district  court. 
Nor  has  the  FTC  been  more  imaginative  than  the  courts  in  fashioning 
remedies  or  supervising  compliance.  Viewed  as  a  "trade  court,"  the  FTC 
has  displayed  no  comparative  advantage  over  ordinary  courts.  If  any- 
thing, the  opposite  has  been  true. 

Arguably,  it  is  not  the  executive  or  adjudicative  aspects  of  the  admin- 
istrative process,  considered  separately,  that  distinguishes  it,  but  the  com- 
bination of  both  functions  in  one  body.  In  fact,  this  has  been  a  source  of 
profound  weakness.  Preoccupation  with  the  decision  of  particular  cases 
to  the  exclusion  of  alternative  methods  of  policy-making  is  a  familiar  and 
justified  complaint  against  the  agencies.  What  is  less  frequently  empha- 
sized is  that  executive  responsibilities  get  in  the  way  of  fair  and  efficient 
judging.  It  is  too  much  to  expect  men  of  ordinary  character  and  compe- 
tence to  be  able  to  judge  impartially  in  cases  that  they  are  responsible  for 
having  instituted  in  the  first  place.  An  agency  that  dismissed  many  of  the 
complaints  that  it  issued  would  stand  condemned  of  having  squandered 
the  taxpayer's  money  on  meritless  causes.  Besides,  commissioners  who 
lack  the  tenure,  the  high  status,  and  the  freedom  from  other  duties  that 
federal  judges  enjoy  cannot  realistically  be  expected  to  perform  the  judi- 
cial function  as  well;  and  they  do  not. 

The  founders  of  the  FTC  were  also  mistaken  in  their  estimation  of  the 
relative  boldness  and  independence  of  Executive  Branch  and  "independ- 
ent" agency  antitrust  enforcement.  The  controversial  cases  and  major  doc- 
trinal advances,  the  forward  thrust  and  progressive  direction  of  our  anti- 
trust policy,  have  come  chiefly  from  the  Department  of  Justice.  This  may 
not  be  merely  historical  accident.  Major  policy  initiatives  are  rarely  taken 
without  the  backing  of  the  President,  and  if  an  independent  agency  is 
less  subject  to  Presidential  direction  than  is  the  Attorney  General,  it  is 
by  the  same  token  in  a  less  favorable  position  to  enlist  Presidential  sup 
port.  Moreover,  the  Attorney  General  is  more  independent  than  the 
Commission  of  another  powerful  source  of  f>olitical  pressure,  the  Con- 
gress, whose  committee  chairmen  have  over  the  years  exerted  a  strong  and 
on  the  whole  baleful  influence  over  the  FTC's  activities. 

I  have  argued  that  the  administrative  process  appears  to  have  no  dis- 
tinctive contribution  to  make  to  antitrust  enforcement  and  that  the  FTC's 
contribution  has  in  fact  been  marginal.  But  the  FTC  as  an  antitrust 
agency  has  been  worse  than  merely  superfluous.    The  existence  of  two 
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federal  antitrust  agencies  with  overlapping  jurisdictions  has  not  en- 
gendered a  healthy  rivalry;  like  any  sensible  duopolists  not  subject  to 
antitrust  law,  the  agencies  have  proceeded  by  way  of  a  division  of  markets. 
But  it  has  retarded  the  creation  of  a  coherent  body  of  antitrust  law.  Even 
more  serious  is  the  penchant  of  the  Trade  Commission  for  bringing  cases 
that  lack  a  rational  basis.  A  partial  verification  of  this  assertion  can  be 
attempted  by  examining  the  restraint-of-trade  cases  decided  by  the  Com- 
mission in  the  course  of  an  arbitrarily  selected  recent  year  of  activity.  I 
have  chosen  the  year  beginning  July  1,  1962,  and  ending  June  30,  1963, 
only  because  that  it  is  the  last  year  for  which  bound  volumes  of  the  Com- 
mission's decisions  are  available. 

The  Commission  issued  more  than  250  decisions  and  orders  in  the 
restraint  of  trade  area  that  year.^*  All  but  a  handful  of  them  were  issued 
on  the  basis  of  consent,  without  a  trial.  In  discussing  these  cases,  I  as- 
sume the  facts  to  be  those  stated  in  the  Commission's  opinion  or,  in  the 
case  of  consent  orders,  those  alleged  in  the  complaint.  The  bulk  of  the 
orders— more  than  200— involved  alleged  violations  of  sections  2  (d)  or 
(in  one  case)  2  (e)  of  the  Clayton  Act,  provisions  added  by  the  Robinson- 
Patman  Act.^^  Section  2  (d)  forbids  a  seller  to  grant  an  advertising  allow- 
ance to  one  of  his  distributors  without  making  it  available  on  proportion- 
ally equal  terms  to  those  of  his  other  distributors  who  compete  with  the 
recipient.  Section  2  (e)  applies  the  same  principle  to  the  furnishing  of 
advertising  services.  The  cases  involve,  for  the  most  part,  allowances  by 
wearing-apparel  manufacturers  to  department  stores,  by  magazine  pub- 
lishers to  news  dealers,  and  by  toy  manufacturers  to  toy  wholesalers  sell- 
ing through  catalogs.  In  none  of  these  cases,  or  any  other  2  (d)-  (e)  case 
in  the  sample,  did  the  Commission  suggest,  or  is  it  remotely  likely,  that 
there  was  monopoly  power  at  the  manufacturer  level  or  monopsony 
(buying)  power  at  the  distributor  level  of  the  industries  involved.  In 
the  absence  of  such  power,  the  granting  of  disproportionate  allowances 
must  be  either  in  recognition  that  certain  distribution  outlets  are  more 
efficient  advertisers  or  a  form  of  indirect  price  competition  among  the 
manufacturers.  In  either  event,  the  practice  should  not  be  prohibited. 

Seventeen  cases  in  the  sample  involved  alleged  violations  of  section 
2  (c)  of  the  Clayton  Act,  another  Robinson-Patman  provision:  the  broker- 


i4For  the  sake  of  brevity  I  have  omitted  citations  to  the  cases  discussed  in  this 
section.  All  may  be  found  in  volumes  61  or  62  of  the  Federal  Trade  Commission 
Decisions  (which  are  reasonably  well  indexed) ,  and  I  shall  be  happy  to  furnish  the 
particulars  of  any  case  on  request. 

1549  Stat.  1526   (1936)  . 
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age  clause.  In  15  of  the  cases,  sellers  of  citrus  fruits  were  ordered  to 
stop  paying  brokerage  to  buyers  or  buyers'  representatives.  There  is  no 
indication  that  the  recipient  of  the  brokerage  payment  did  not  render 
services  entitling  him  to  brokerage;  but  even  if  phony  brokerage  were 
involved,  it  would  be  unclear  why  a  public  agency  should  be  concerned. 
Unearned  brokerage  might  either  be  a  form  of  concealed  price  competi- 
tion or,  in  some  cases,  a  fraud  on  the  seller's  broker,  but  in  neither  case 
would  competitive  processes  be  seriously  endangered.  Two  of  the  17 
cases  involved  discounts  in  lieu  of  brokerage,  and  in  one,  the  Commis- 
sion, to  its  credit,  found  that  the  discount  was  compensation  for  a 
legitimate  function  in  distribution  performed  by  the  recipient  and  dis- 
missed the  complaint. 

Nine  cases  involved  section  2  (a)  of  the  Clayton  Act.  In  five,  a  seller 
is  charged  with  granting  a  discount  to  a  grocery  store  or  other  large 
chain  retailer,  but  no  circumstances  are  alleged  that  would  support  an 
inference  of  monopolistic  conditions  or  tendencies.  On  the  contrary, 
these  cases,  like  almost  all  of  the  Robinson-Patman  cases  in  the  sample, 
arise  in  highly  competitive  industries— wholesale  and  retail  distribution, 
magazine  publishing,  agriculture,  auto  parts,  toys,  etc.  These  are  indus- 
tries where  one  would  have  thought  that  the  determination  of  price 
could  safely  be  left  to  free  market  processes. 

In  two  other  2  (a)  cases,  the  Commission  condemned  functional 
(also  quantity  and  volume)  discounts  granted  by  auto-parts  manufac- 
turers to  jobbers  or  other  distributors.  The  fact  that  different  auto-part 
distributors  may  perform  different  functions  in  the  distribution  process, 
entitling  them  to  different  prices,  is  treated  by  the  Commission  as  irrele- 
vant where  the  distribtuors  receiving  different  functional  discounts  are 
in  competition.  The  effect  is  to  freeze  the  structure  of  auto-parts  dis- 
tribution in  a  particular  mold  regardless  of  efficiency. 

In  another  case,  the  Commission  struck  down  a  large  dairy  com- 
pany's practice  of  selling  its  own  brand  milk  at  a  higher  price  than  milk 
sold  under  distributors'  brands.  A  price  difference  is  necessitated  by  the 
fact  that  a  seller  incurs  advertising  expenses  in  promoting  its  own  brand 
that  it  does  not  incur  when  its  product  is  sold  under  the  distributor's 
brand  and  advertised,  if  at  all,  by  the  distributor.  The  Commission's 
hostility  to  the  sale  at  lower  price  of  off-brand  merchandise  is  inexplic- 
able in  terms  of  the  goal  of  promoting  a  competitive  economy:  distribu- 
utor  brands  weaken  the  power  of  the  heavily  advertised  manufacturer 
brands. 
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The  last  of  the  Commission's  section  2  (a)  cases  in  the  sample  involves 
a  charge  of  predatory  conduct  on  the  part  of  a  woodenware  manufac- 
turer. The  opinion  recites  evidence  of  predatory  intent  that,  if  true, 
would  easily  support  a  criminal  conviction  under  section  2  of  the 
Sherman  Act,  but  that,  no  such  criminal  action  having  been  brought,  is 
probably  untrue.  The  critical  defect  of  the  Commission's  case,  as  pointed 
out  by  the  dissenting  Commissioner— but  evident  on  the  face  of  the 
Commission's  opinion  as  well— is  the  want  of  evidence  that  price  dif- 
ferences, which  is  all  that  section  2  (a)  reaches,  were  the  weapon  used 
by  the  alleged  predator. 

The  Robinson-Patman  cases  that  I  have  briefly  sketched  cannot  be 
justified  in  terms  of  the  goal  of  promoting  competition  and  efficiency, 
or,  for  that  matter,  in  terms  of  any  other  arguably  meritorious  goal  that 
the  reader  may  care  to  supply.  It  will  not  do  to  reply  that  the  Com- 
mission in  these  cases  is  merely  doing  the  will  of  Congress.  The  Com- 
mission was  instrumental  in  procuring  the  passage  of  the  Robinson- 
Patman  Act.i^  Besides,  nothing  in  the  Act  compels  the  Commission  to 
enforce  it  so  much,  and  with  such  literalmindedness.  The  wise  exercise 
of  administrative  discretion  should  lead  the  Commission  to  remit  most 
Robinson-Patman  complainants  to  the  private  remedies  that  the  Act 
provides,  and,  in  those  cases  that  it  does  bring,  to  interpret  the  rather 
plastic  language  of  the  Act  in  a  manner  designed  to  make  it  harmonious 
with  rather  than  subversive  of  antitrust  policy.^'^ 

Turning  to  other  areas  of  the  Commission's  restraint-of-trade  activity 
in  the  test  year,  one  finds  10  cases  under  section  5  of  the  Federal  Trade 
Commission  Act.  Of  these,  4  involved  price-fixing  and  other  conspiracies 
among  competitors.  For  reasons  that  I  have  explained  in  a  recent  article, 
a  weak  injunctive  remedy  is  not  an  adequate  remedy  against  conspiracy; 
conspiracy  cases  should  normally  be  prosecuted  by  the  Department  of 
Justice  and  punitive  sanctions  sought.^s  Another  case  involved  a  charge 
that  a  buyer  had  induced  the  grant  of  an  advertising  allowance  unlawful 
under  section  2(d)  of  the  Clayton  act;  my  earher  comments  on  that 
provision  apply  here.  The  remaining  section  5  cases,  which  involve 
various  forms  of  exclusive  dealing,  are  clearly  sports  from  the  standpoint 
of  promoting  a  competitive  economy.    A  franchise  system  of  retail  dis- 


lesee  FTC,  Final  Report  on  the  Chain  Store  Investigation,  S.  Doc.  No.  4,  74th 
Cong.,  1st  Sess.   (1935)  . 

i7As  the  Supreme  Court  has  said  it  should.  Automatic  Canteen  Co.  v.  FTC,  346 
U.  S.  61   (1953) . 

isposner,  Oligopoly  and  the  Antitrust  Laws:  A  Suggested  Approach,  21  Stan.  L. 
Rev.  1562,  1588   (1969). 
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tribution  in  the  highly  fragmented  shoe  industry  is  struck  down.  Frozen- 
food  manufacturers  are  accused  of  having  attempted  to  sew  up  retail 
outlets  by  giving  them  display  cases  without  charge.  Territorial  and 
customer  restrictions  imposed  by  a  floor-covering  manufacturer  on  its 
distributors  in  an  attempt  to  stave  off  imminent  bankruptcy  are  in- 
validated. Lastly,  the  Commission  condemns  requirements  contracts  in 
the  scrap-iron  business  in  an  opinion  that,  as  the  dissenting  Commissioner 
points  out,  lacks  any  intelligible  theory  of  illegality. 

There  remain  for  discussion  six  cases  under  section  7  of  the  Clayton 
Act.  Two  are  dismissals.  Two  involve  attacks  on  mergers  between  manu- 
facturers of  the  same  product  in  different  geographical  markets;  economic 
power  is  darkly  alleged,  but  no  coherent  theory  as  to  why  such  mergers 
are  thought  to  endanger  competition  is  suggested.  In  another  case,  a 
merger  is  struck  down  on  the  ground  that  it  might  facilitate  reciprocal 
buying.  The  Commission's  opinion  assumes  that  reciprocal  buying  is 
an  anticompetitive  practice.  The  question  bears  closer  scrutiny.i^  Sup- 
pose widget-maker  X  both  purchases  steel  from  steel-producer  Y  for 
fabrication  into  widgets  and,  through  a  newly  created  or  acquired  cater- 
ing subsidiary,  applies  for  the  cafeteria  concession  in  one  of  F's  plants. 
If  Y  has  other,  equally  good-  customers  for  its  steel,  it  will  grant  the 
cafeteria  concession  to  X  only  if  X's  terms  are  better  than  competing 
concessionaires'.  If  Y  is  for  some  reason  at  a  disadvantage  in  bargaining 
over  the  sale  of  steel  with  X,  then  X  may  be  able  to  insist  that  Y  use 
its  cafeteria  service  even  though  it  is  more  costly  than,  or  otherwise 
inferior  to,  competitors'  service.  But  if  X  has  such  power  over  Y  it  can 
exploit  it  without  going  into  the  cafeteria  business;  it  can  demand  a 
lower  price  on  steel.  Reciprocal  buying  is  thus  hard  to  fathom  either  as 
a  means  to  or  as  a  manifestation  of  monopoly,  and  it  seems  much  more 
likely  to  represent  either  a  justified  preference  or  a  method  of  covert 
price  competition.  {Y  might  prefer  to  grant  X  a  discount  indirectly,  by 
paying  an  excessive  price  for  cafeteria  service,  rather  than  directly  and 
risk  reprisal  by  competing  steel  suppliers.)  A  prohibition  of  reciprocal 
buying  seems,  therefore,  unwarranted;  and  a  rule  outlawing  mergers  that 
facilitate  the  practice  is  built  on  sand  (it  can  also  be  used  to  justify 
attacking  virtually  any  acquisition  by  a  large  company) . 

In  my  sample  of  more  than  250  restraint  of  trade  orders,  I  find  none 
that  can  be  justified  on  economic  grounds,  or  on  any  other  ground,  with 


i9See  Stieler  Working  Paper  for  the  Task  Force  on  Productivity  and  Competition: 
Reciprocity,  b  CCH  Trade  Reg.  Rep.  ^  50252  at  p.  55525  (June  24,  1969)  ;  Ferguson, 
Tying  Arrangements  and  Reciprocity:  An  Economic  Analysis,  30  Law  &  Contemp. 
Prob.  552  (1965) . 
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the  exception  of  (a)  one  merger  case,  not  previously  discussed,  involving 
leading  manufacturers  of  particle  accelerators,  and  (b)  the  conspiracy 
cases  that  probably  should  have  been  brought,  if  at  all,  by  the  Depart- 
ment of  Justice.  I  doubt  the  picture  would  change  markedly  if  a  similar 
analysis  were  performed  on  the  Commission's  antitrust  work  product 
of  other  years,  or  if  the  focus  were  enlarged  to  include  the  Commission's 
nonadjudicative  activities.  The  Report  of  the  President's  Task  Force 
on  Productivity  and  Competition  (the  Stigler  Report)  gave  one  instance 
of  what  goes  on  beneath  the  adjudicative  surface:  the  protection  of 
dealers  against  termination  in  circumstances  unrelated,  where  not  op- 
posed, to  antitrust  objectives.^o 

All  this  activity,  99.5  per  cent  of  which  seems  misdirected,  is  not 
costless.  In  fiscal  year  1963,  which  is  coextensive  with  my  sample,  the 
Commission's  appropriations  were  $11.4  million,  at  least  50  per  cent 
of  which  should  be  allocated  to  restraint  of  trade  work.^i  The  legal 
and  related  expenses  incurred  by  firms  in  attempting  to  comply  with 
(or  evade)  Commission  rules  and  orders,  and  in  defending  the  cases 
prosecuted  by  the  Commission,  are,  at  a  guess,  5-10  times  as  great  as 
the  Commission's  expenses.  The  direct  cost  of  the  Commission's  restraint 
of  trade  activity  in  the  sample  year  must  therefore  have  exceeded  |30 
million.  The  total  social  cost  of  the  activity  may  be  much  higher,  since 
in  many  of  the  cases  in  the  sample,  as  we  saw,  practices  designed  to 
promote  competition  or  efficiency  were  struck  down.  However,  a  study 
of  compliance  would  be  necessary  to  establish  that  the  Commission's 
orders  actually  abated  the  forbidden  practices  and  hence  imposed  these 
additional  costs. 

m. 

Although  originally  created  to  grapple  with  monopoly  problems,  the 
FTC,  within  a  few  years  after  it  opened  its  doors,  was  devoting  the  bulk 
of  its  time  and  resources  to  combatting  false  advertising  and  other  de- 
ceptive or  unfair  merchandising  practices.22  The  shift  is  instructive  and 
we  shall  consider  the  reason  later.  A  more  fundamental  question,  one 
rarely  put  because  the  answer  strikes  most  people  as  self-evident,  is 
whether  there  ought  to  be  a  government  agency  that  prosecutes  sellers 
who  try  to  mislead  consumers.  Even  in  the  absence  of  any  legal  remedies, 

20Report  of  the  Task  Force  on  Productivity  and  Competition,  5  CCH  Trade  Reg. 
Rep.  %  50250  at  pp.  55517-18  (June  24.  1969) . 
21FTC  1963  Ann.  Rep. 
22Rublee,  supra  note  3. 
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it  is  unclear  that  deception  would  be  markedly  more  frequent  than  it  is. 
Good  preventives  against  deception  are  to  be  found  in  the  incentive  of 
die  consumer  to  exercise  reasonable  care  and  commonsense  in  purchas- 
ing, in  the  incentive  of  sellers  not  to  antagonize  customers,  and  the 
incentive  of  competitors  of  deceptive  advertisers  to  give  consumers 
prompt  and  accurate  information  in  order  to  correct  any  misrepresenta- 
tion that  might  cause  a  substantial  diversion  of  their  sales.  The  last  point 
is  too  little  stressed.  In  other  areas  of  discourse  we  posit  a  marketplace  of 
ideas  in  which  good  ideas  can  be  expected  to  prevail  in  open  competition 
with  bad.  One  could  quite  reasonably  take  a  similar  approach  to  adver- 
tising. Individuals  probably  know  a  good  deal  more  about  household 
products  than  about  political  questions.  If  we  trust  them  to  evaluate 
competing  and  often  fraudulent  claims  by  political  candidates,  we  should 
also  trust  them  to  evaluate  competing  product  claims.  Since  other  sellers, 
like  rival  candidates,  have  every  incentive  to  counter  the  misleading  rep- 
resentations of  a  competitor,  there  seems  little  danger  that  false  claims 
will  not  be  exposed.  Nor  is  it  clear  that  occasional,  transitory  misrepre- 
sentations are  entirely  a  bad  thing.  If  a  false  claim  elicits  a  substantial 
increase  in  sales,  the  industry  has  learned  something  about  consumer 
demand,  and  competitors  of  the  false  advertiser  will  have  an  incentive  to 
develop  a  product  about  which  the  claim  can  be  truthfully  made. 

This  is  not  to  suggest  that  market  processes  afford  complete  protec- 
tion against  consumer  deception.  Since  the  provision  of  information  is 
not  a  costless  activity,  one  can  imagine  cases  where  the  impact  of  the 
deceptive  practice  is  so  limited  that  it  does  not  pay  competitors  to  supply 
correct  information,  even  though  some  consumers  are  fooled  and  switch 
their  business  to  the  deceiver.  However,  these  are  doubtful  cases  for 
any  form  of  corrective  action,  public  or  private;  they  are  cases  where 
the  costs  of  truth  appear  to  outweigh  its  benefits.  A  related,  but  more 
serious,  problem  arises  when  other  sellers  lack  incentive  to  inform  the 
public  of  the  fraud,  not  because  its  impact  is  very  limited,  but  because 
exposing  it  will  not  significantly  increase  their  sales.  What  sellers  could 
expect  marked  gains  from  telling  the  public  that  cigarette  smoking  is 
harmful  to  health?    (More  on  this  shortly.) 

Most  important,  there  is  bound  to  be  a  lag  between  the  misrepre- 
sentation and  the  truthful  rebuttal.  The  prospect  of  a  quick  killing 
before  consumers  are  made  wise  to  the  fraud  by  competing  sellers  may 
induce  a  firm  that  is  not  concerned  to  remain  in  the  business  to  engage 
in  deceptive  practices,  and  when  it  is  exposed  switch  to  another  line. 
If  consumers  have  no  legal  protection  against  such  a  firm,  they  may 
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resort  to  all  sorts  ot  costly  self-protective  devices,  such  as  vastly  increased 
expenditures  on  shopping,  blacklists  of  sellers,  and  refusing  to  deal  with 
newly  established  firms.  That  is  one  reason  why  we  have  a  law  of  con- 
tracts.23  Ihe  provision  of  legal  remedies  for  breach  of  contract  reduces 
the  cost  of  transactions  by  obviating,  or  at  least  reducing,  the  need  of 
buyer  or  seller  to  take  costly  and  cumbersome  measures  to  protect  him- 
self against  the  other's  bad  faith.  As  an  incidental  feature  of  the  system 
of  contract  rights  and  remedies,  one  who  is  inveigled  by  fraud  or  mis- 
representation into  a  transaction  may  rescind  it,  or,  if  it  has  already 
been  consummated,  collect  damages  from  the  defrauding  party.^^  In  this 
fashion,  the  legal  system  protects  buyers  against  sellers  who  are  tempted 
by  the  prospect  of  short-term  gains  to  obtain  business  by  deceit. 

As  in  the  case  of  the  FTC's  antitrust  role,  then,  there  was  an  existing 
system  of  remedies  for  fraudulent  conduct,  and  the  question  is  why  it 
was  thought  necessary  to  supplement  these  by  a  scheme  of  administrative 
regulation.  (As  mentioned  earlier,  apparently  it  was  not  thought  neces- 
sary by  the  sponsors  of  the  Commission,  who  envisaged  it  as  an  anti- 
trust agency.)  The  justification  that  is  usually  advanced  for  having 
the  government  prosecute  deceptive  sellers  is  that  the  system  of  private 
remedies  is  ineffectual  where  the  injury  to  any  single  consumer  is  small. 
Although  the  aggregate  injury  to  the  consuming  public  may  be  consider- 
able, no  individual  consumer  has  an  incentive  to  assume  the  costs  of 
litigation.  The  corollary  to  this  is  that  private  remedies  should  be 
relatively  effective  in  preventing  serious  frauds— frauds  that  endanger 
health  or  safety  or  inflict  large  monetary  loss— for  these  are  cases  where 
the  likelihood  of  a  private  suit  is  great.  What  the  point  about  the  small 
claim  ignores,  however,  is  that  competitors  of  the  deceptive  advertiser 
should  have  a  substantial  incentive  to  institute  judicial  proceedings  to 
eliminate  a  fraud  that,  if  successful,  must  be  diverting  appreciable 
sales  trom  them.  In  such  proceedings,  the  competitor  of  the  deceptive 
advertiser  (or  trade  association  of  competitors)  would,  in  effect,  be 
aggregating  the  individually  insignificant  consumer  claims.  Consumers 
would  not  be  made  whole  for  past  losses  but  the  practice  would  be 
stopped,  which  is  all  that  FTC  fraud  proceedings  can  do. 

Implicit  in  the  foregoing  is  the  assumption  that  the  courts  are  cap- 
able of  evolving  reasonably  satisfactory  legal  principles  governing  con- 


231  do  not  mean  that  the  only  purpose  of  the  law  of  contracts  is  to  prevent  bad 
faith;  another  is  to  resolve  peaceably  bona  fide  disputes  arising  from  ambiguity, 
unforeseen  circumstances,  and  the  like. 

24Restatement,  Contracts.  §§470  et  seq.  (1932).  Fraud  and  misrepresentation  are 
also  torts.   Restatement,  Torts,  §§  525  et  seq.   (1938)  . 
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sumer  fraud.  The  assumption  seems  broadly  correct,  although  the 
courts  have  been  slow  to  recognize  the  right  of  a  competitor  to  sue  on 
the  ground  of  false  advertising  per  se  -^  (the  occupation  of  the  field  by 
the  FTC  may  provide  a  partial  explanation).  Fraud  and  misrepresenta- 
tion are  familiar  concepts  in  Anglo-American  jurisprudence,  and  their 
application  in  the  sale  context  would  appear  to  present  neither  con- 
ceptual nor  practical  difficulties  of  moment.  In  any  event,  the  assump- 
tion of  judicial  lawmaking  adequacy  is  not  necessary.  If  the  courts 
hesitate  or  stumble  in  adapting  common  law  principles  to  novel  circum- 
stances, it  is  open  to  the  Legislature  to  lend  a  hand  by  excising  existing 
defenses  or  declaring  new  rights  of  action.^^  Indeed,  Congress  in  the 
Lanham  Act  created  a  new  right  of  action  for  competitors  injured  by 
misrepresentation  that,  although  little  utilized,^'^  appears  to  remedy  any 
deficiencies  of  the  common  law  in  this  area.^s 

Procedurally  or  institutionally,  it  is  doubtful  that  administrative 
enforcement  of  antifraud  principles  has  any  comparative  advantages 
over  judicial.  The  nature  and  complexity  of  the  issues  do  not  argue 
for  an  administrative  agency.  The  interpretation  of  advertising  or  sales 
representations  and  the  determination  of  their  truth  seem  well  within 
the  ordinary  competence  of  judges  and  juries.  True,  an  agency,  if  given 
its  head,  is  likely  to  develop  stricter  standards  of  what  constitutes  unlaw- 
ful deception  than  would  courts.  The  agency  is  more  likely  to  define  its 
mission  as  one  of  consumer  protection  (narrowly  conceived) ,  rather 
than  as  the  neutral  resolution  of  disputes  between  sellers  and  buyers. 
But  society  may  not  gain  from  the  stricter  standards.  Just  as  the  cheapest 
way  to  reduce  the  incidence  of  certain  crimes,  such  as  car  theft,  is  by 
inducing  potential  victims  to  take  simple  precautions  (locking  car 
doors) ,  so  possibly  the  incidence  of  certain  frauds  could  be  reduced  at 
least  cost  to  society  by  insisting  that  consumers  exercise  a  modicum  of 
care  in  purchasing,  rather  than  by  placing  restrictions  on  sellers'  market- 
ing methods.  Whenever  the  Commission  compels  a  seller  to  supply  addi- 
tional information  to  consumers,  it  increases  the  consumer's  shopping 
burdens  and,  since  consumers  must  be  nearly  saturated  with  product 
information  already,  may  force  the  displacement  of  other  and  equally 
significant  product  messages.    Much  advertising  that   the   Commission 


25See  American  Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103  Fed.  281    (6th  cir.  1900) ; 
Developments  in  the  Law— Competitive  Torts,  77  Harv.  L.  Rev.  888,  905-07   (1964)  . 
26See.  e.g.,  45  U.  S.  C.  51  et  seq.  (1964)    (Federal  Employers'  Liability  Act)  . 

27Perhaps  because,  as  we  shall  see,  the  FTC  affords  a  costless  remedy  to  a  firm 
injured  by  a  competitor's  deceptive  sales  practices. 

28See  15  U.  S.  C.  1125  (1964). 
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views  as  suspiciously  inexplicit  or  elliptical  may  simply  reflect  the  need 
to  economize  on  product  information,  albeit,  a  byproduct  may  be  that 
here  or  there  someone  is  misled.  The  answer  in  these  cases  may  be  to 
hold  the  consumer  to  a  somewhat  higher  standard  of  care.  But  this  is 
a  line  of  thinking  that  the  FTC,  which  avows  a  standard  of  protecting 
"fools"  as  well  as  average  or  reasonable  consumers  from  deception,^^ 
seems  incapable  of  grasping. 

A  system  of  private  remedies  for  fraud  is  unlikely  to  be  completely 
adequate.  In  particular,  it  will  fail  to  deter  sellers  who  compound  their 
fraud  by  ingeniously  evading  legal  processes  through  concealment  of  their 
assets  or  frequent  changes  in  the  locus  of  their  activity  and  in  their 
corporate  identity.  Criminal  or  other  punitive  sanctions  are  necessary 
in  such  cases.  But  this  is  not  a  problem  that  having  a  Federal  Trade 
Commission  will  cure. 

The  one  area  in  which  the  case  for  an  agency  is  stronger  than  pre- 
viously suggested  is  where  no  seller  has  an  incentive  to  furnish  correct 
information,  or  to  sue  a  seller  who  misleads  the  consumer.  An  example 
is  cigarettes.  There  are  no  direct  substitutes  for  cigarettes,  except  other 
tobacco  products.  If  cigarette  sales  declined  because  people  became 
convinced  that  smoking  was  dangerous,  the  sales  of  other  products  or 
services  would  rise.  However,  apart  from  sellers  of  other  tobacco 
products,  for  whom  a  campaign  of  disparaging  cigarettes  would  involve 
a  palpable  risk  of  being  hoist  with  their  own  petard,  there  is  probably  no 
seller  or  group  of  sellers  who  could  anticipate  a  marked  rise  in  sales  as 
a  result  of  a  reduction  in  smoking.  There  is  therefore  no  "competitor" 
with  an  incentive  to  supply  information  on  the  relationship  between 
smoking  and  health  that  cigarette  companies  naturally  try  to  withhold. 

Even  this  case  is  less  clear-cut  that  at  first  appears.  Competitive 
pressures  should  induce  cigarette  companies  to  search  out  ways  of  making 
their  cigarettes  less  toxic  and  should  evoke  efforts  to  devise  a  nontoxic 
substitute  for  cigarettes.  Both  forces  have  been  at  work.  Cigarette  com- 
panies have  striven  to  reduce  the  tar  and  nicotine  content  of  their 
tobaccos  and  to  improve  filtration,  and  ingenious  people  have  invented 
cigarettes  that  contain  lettuce  or  some  other  allegedly  harmless  tobacco 
substitute.  In  the  ordinary  course  one  would  expect  cigarette  companies 
to  advertise  that  a  particular  brand  was  safer  than  competitors'-thereby 
tipping  the  industry's  hand,  for  such  advertising  unmistakably  implies 
that  there  is  a  health  hazard-and  for  the  inventors  of  nontobacco  cig- 

29See,  e.g..  Aronberg  v.  FTC,  132  F.  2d  165,  167  (7th  Cir.  1942)  ;  General  Motors 
Corp  V  FTC,  114  F.  2d  33,  36  (2d  Cir.  1940)  ,  certiorari  denied,  312  U.  S.  682  (1941)  ; 
Exposition  Press,  Inc.  v.  FTC.  295  F.  2d  869,  872  (2d  Cir.  1961) . 

36-138  O  -  69  -  30 
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arettes  to  advertise  that  their  products,  unlike  tobacco  cigarettes,  are 
safe.  Competition  should  thus  cause  the  information  barrier  eventually 
to  crumble.  It  is  a  profound  irony  that  for  years  the  FTC,  encouraged 
by  cigarette  companies  that  feared  the  process  I  have  described,  forbade 
the  disclosure  in  advertising  of  the  tar  or  nicotine  content  of  any 
cigarette  brands.^^ 

It  is  one  thing  to  identify  an  area  in  which  free  competition  may  not 
supply  an  adequate  flov^^  of  correct  information  and  another  to  devise  an 
appropriate  remedy.  One  possibility  might  be  a  government  agency 
charged  with  studying  the  characteristics  and  effects  of  consumer  products, 
especially  in  the  area  of  health  and  safety,  and  publicizing  the  results  to 
consumers.  To  explore  this  avenue,  however,  would  take  us  too  far  afield. 
For  present  purposes,  it  is  sufficient  to  observe  that,  although  the  most 
persuasive  case  for  a  consumer-protection  agency  relates  to  the  situation 
where  the  fraud  embraces  all  close  substitutes  of  a  product,  and  there  is 
consequently  no  incentive  for  competing  sellers  to  furnish  correct  infor- 
mation or  to  bring  suit,  this  has  not  been  the  emphasis  of  the  FTC. 
One's  strong  impression  is  that  most  FTC  fraud  cases  are  initiated,  either 
directly  or  indirectly,  by  the  complaint  of  a  competitor  (or  of  the  union 
representing  the  competitor's  employees).  These  are  precisely  the  cases 
where  private  remedies  should  be  adequate.  Where  competitors  do  not 
complain,  and  private  remedies  may  be  inadequate,  the  FTC  usually 
provides  no  remedy  either.  Individual  consumers  rarely  complain  to 
the  FTC— they  have  little  incentive,  since  the  FTC  cannot  give  them 
reparations— and  the  Commission  has  never  developed  effective  machinery 
for  independently  uncovering  frauds.  And  by  hypothesis,  in  an  area 
where  the  private  market  is  failing  to  supply  correction  information, 
consumers  frequently  will  not  realize  that  they  have  been  defrauded. 

If  this  is  a  correct  description  of  the  FTC's  emphasis  in  the  fraud 
area,  and  some  corroborative  evidence  will  be  provided  in  a  moment,  the 
FTC  is  doing  little  or  nothing  that  is  not  within  the  competence  of 
courts.  But  the  FTC's  fraud  activities  are  not  merely  redundant.  Ordi- 
narily, a  firm  cannot  conduct  a  lawsuit  against  a  competitor  or  potential 
competitor  without  incurring  costs  comparable  to  those  of  its  opponent. 
This  rough  equality  of  burdens  is  a  deterrent  to  the  use  of  the  litigation 
process  to  harass.  Proceeding  against  a  competitor  by  way  of  a  complaint 
to  the  Trade  Commission,  in  contrast,  is  a  method  of  imposing  the  cost 
of  litigation  on  the  competitor  at  no  cost  to  the  complainant.  All  of  the 


30See  FTC  1960  Ann.  Rep.,  p.  82. 
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costs  of  prosecution  are  borne  by  the  FTC;  all  of  the  costs  of  defense 
by  the  respondent.  The  complainant  pays  nothing.  This  arrangement 
creates  an  incentive  to  engage  in  litigation  designed  purely  to  suppress 
competition,  for  its  enables  the  complaining  party  to  create  a  barrier  to 
entry  in  its  exact  technical  sense:  a  condition  that  imposes  upon  a  new 
entrant  a  cost  not  borne  by  firms  already  in  the  market.*^ 

1  emphasize  the  effects  of  the  unequal  burdens  of  FTC  litigation  on 
entry  because  it  is  the  new  firm  or,  what  is  analytically  quite  similar, 
the  new  product  sold  by  an  existing  firm  that  is  most  vulnerable  to  a 
charge  of  deceptive  marketing.  A  new  product  is  generally  a  substitute 
for  an  old  one,  and  to  market  the  new  product  successfully  the  seller 
must  convince  consumers  that  it  has  all  or  many  of  the  best  features  of 
the  old,  besides  being  cheaper  or  otherwise  preferable.  This  gives  an 
opening  to  the  seller  of  the  old  product  to  argue  that  its  attributes  are 
being  falsely  ascribed  to  the  new.  Such  arguments  are  likely  to  fare 
better  before  an  administrative  agency  that  conceives  its  mission  as  one 
of  protecting  fools  from  being  misled  than  before  a  court  that  views  its 
mission  as  the  impartial  resolution  of  disputes  between  an  old  and  a 
new  seller. 

A  perusal  of  FTC  rules  and  decisions  reveals  hundreds  of  cases  in 
which  prohibitory  orders  have  been  entered  against  practices,  not  in- 
volving serious  deception,  by  which  sellers  have  attempted  to  market  a 
new,  often  cheaper,  substitute  for  an  existing  product.  Forced  disclosure 
of  the  country  of  origin  of  watchbands,  Christmas  tree  bulbs,  radio 
components,  and  scores  of  other  products;  prohibition  of  literally  true 
designations  on  the  ground  that  they  might  cause  confusion  with  the 
same  product  made  by  a  different  process  (e.g.,  charcoal  made  out  of 
corn  cobs);  broad  prohibitions  against  comparisons  with  more  expensive 
substitutes;  forced  disclosure  of  facts  that  are  irrelevant  to  product  per- 
formance but  might  alarm  consumers  (for  example,  that  motor  oil  has 
been  "reprocessed"):  these  and  other  unworthy  categories  of  proceeding 
constitute  a  significant  part  of  the  FTC's  total  output  over  the  years.^^ 
And,  in  contrast  to  the  antitrust  area,  reviewing  courts  have  deferred 
broadly  to  the  judgment  of  the  Commission  in  fashioning  standards  of 
deception  (e.g.,  the  fool  test),  doubtless  because  the  unfair-or-deceptive 
standard  of  section  5  of  the  Federal  Trade  Commission  Act,  unlike 
antitrust  provisions,  is  a  purely  administrative  standard. 


siStigler,  The  Organization  of  Industry  67   (1968) . 

32Many  of  these  cases  are  discussed  in  Alexander,  honesty  and  competition   (1967) 
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Partial  confirmation  of  the  judgment  that  the  FTC's  efforts  in  the 
consumer-fraud  field  are  systematically  misdirected  is  furnished  by  a  sur- 
vey of  the  more  than  200  decisions  and  orders  in  this  field  issued  by  the 
Commission  during  the  12-month  period,  July  1,  1962,  to  June  30,  1963, 
scanned  earlier  in  connection  with  the  agency's  antitrust  work.  In  more 
than  one-third  of  the  cases,  there  was,  so  far  as  one  can  determine  from 
the  allegations  of  the  complaint  or,  in  the  few  litigated  cases,  the  Com- 
mission's opinion,  no  fraud  or  unfairness  worthy  of  the  name  in- 
volved. Some  of  these  cases  turn  on  technical  issues— the  efficacy  of 
vitamin  or  iron  supplements,  the  salubriousness  of  yogurt,  the  efficacy 
of  a  "six  month"  floor  wax— on  which  experts  differ.  Others  involve 
payola,  which  is  a  form  of  commercial  bribery  and  has  nothing  to  do 
with  fraud;  still  others,  the  use  of  games  of  chance  to  sell  merchandise. 
A  few  involve  the  practice  of  collection  agencies  in  smoking  out  elusive 
debtors  by  announcing  that  a  reward  or  bequest  awaits  the  individual 
whom  they  are  trying  to  run  to  ground.  A  number  of  cases  involve 
nondisclosure  of  the  foreign  origin  of  badminton-set  components,  watch- 
bands,  ball  bearings,  and  other  products.  In  one  case  manufacturers 
of  domestic  substitutes  were  called  to  testify  that  consumers  prefer 
American-made  products!  In  no  case  was  there  a  suggestion  that  foreign 
materials  or  workmanship  were  inferior  in  quality  to  domestic,  or  other- 
wise distinguishable  save  in  being  cheaper. 

A  number  of  the  cases  in  this  group  involve  allegations  of  fictitious 
pricing.  A  sale  price  is  represented  to  be  lower  than  the  seller's  regular 
price  or  the  manufacturer's  preticketed  or  list  price.  Judging  from  the 
cases  in  which  the  Commission  wrote  an  opinion,  the  seller's  representa- 
tion is  usually  accurate— the  sale  price  is  lower  than  the  former  price;  the 
compared  price  is  the  bona  fide  manufacturer's  list  price— and  the  Com- 
mission's complaint  is  that  the  seller  did  not  have  many  sales  at  the 
former  price,  or  that,  due  to  widespread  discount  selling  in  the  local  area, 
the  manufacturer's  list  price  is  not  a  common  selling  price  there.  How- 
ever, such  representations  are  not  only  literally  truthful,  but  unlikely  to 
be  understood  by  consumers  in  the  strained  sense  insisted  upon  by  the 
Commission.  Consumers  realize  that  price  reductions  are  commonly  mo- 
tivated by  the  seller's  inability  to  move  the  item  at  the  former  price  and 
that  many  products  are  never  sold  at  the  manufacturer's  list  price.  These 
cases  serve  no  purpose  other  than  harrassment  of  discount  sellers. 

Among  the  many  other  cases  in  which  it  is  hard  to  believe  that  a  sub- 
stantial number  of  consumers  would  be  fooled  are  cases  in  which  the 
Commission  orders  a  seller  of  dime-store  jewelry  to  disclose   that  its 
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"turquoise"  rings  do  not  contain  real  turquoises,  orders  a  toy  manufacturer 
to  disclose  that  its  toy  tank  does  not  fire  projectiles  that  actually  explode, 
orders  the  maker  of  "First  Prize"  bobby  pins  to  change  the  name  because 
a  consumer  might  think  his  purchase  would  make  him  eligible  to  enter 
a  contest,  and  orders  a  manufacturer  of  shaving  cream  to  cease  represent- 
ing that  his  product  can  shave  sandpaper  without  first  soaking  the  sand- 
paper for  several  hours.  The  representation  that  a  product  is  "guaran- 
teed" is  interpreted  by  the  Commission,  though  I  doubt  by  any  con- 
sumer, to  mean  fully  guaranteed;  furthermore,  the  term  is  deemed  mis- 
leading per  se  unless  all  of  the  conditions  of  the  guarantee  are  printed  in 
the  ad.  "Free,"  as  in  "buy  one  and  get  one  free,"  means,  to  the  Commis- 
sion, and  only  to  the  Commission,  a  true  gratuity.  The  practice  of  offer- 
ing a  cheap  product  in  order  to  get  a  hearing  from  the  consumer  and 
then  trying  to  switch  her  to  a  more  expensive  one  is  condemned  even 
where  the  seller  appears  perfectly  willing  to  sell  the  cheaper  product  if 
the  consumer  is  unconvinced  by  his  spiel. 

In  another  one-third  or  so  of  the  year's  consumer-protection  cases,  if 
there  is  any  fraud,  and  my  guess  is  that  typically  there  is  none,  the  private 
legal  remedies  for  the  wrong  seem  plainly  adquate  and  there  is  no  excuse 
for  expending  public  funds.  This  group  includes  cases  of  passing  off  one 
product  as  something  else  and  of  disparagement  of  competitors.  Typical 
are  false  claims  that  a  product  is  "stone  china"  or  "whole  cowhide"  or 
meets  the  standards  of  the  Aluminum  Window  Manufacturers  Associa- 
tion. The  trade  association  composed  of  sellers  of  the  genuine  article 
article  should  have  no  difficulty  obtaining  an  injunction  in  a  private  suit. 
Other  cases  involve  sales  not  to  consumers  but  to  business  firms,  or  to 
businessmen  qua  businessmen,  who  should  be  held  responsible  for  pro- 
tecting themselves  against  deception,  either  by  the  exercise  of  normal 
caution  or  by  invoking  the  tort  and  contract  remedies  on  which  business 
enterprises  usually  rely  in  purchasing.  The  remaining  cases  in  the  group, 
and  the  vast  majority,  are  those  under  the  Fur  Products  Labeling  Act,  the 
Wool  Products  Labeling  Act  of  1939,  and  the  Textile  Fiber  Products 
Identification  Act.^^  Sellers  of  fur,  wool,  or  textile  products  who  resorted 
to  fraud  could  be  dealt  with  under  section  5  of  the  Federal  Trade  Com- 
mission Act.  The  purpose  of  the  specialized  statutes,  as  disclosed  by  their 
terms  and  the  legislative  history,^^  is  less  to  combat  fraud  than  to  protect 
the  trademarks  and  goodwill  of  high-grade  furs,  wools,  and  textile  fibers 
against  infringement  or  dilution  by  sellers  of  cheap  substitutes.  Judging 


3315  U.  S.  C.  69  (1964) ;  15  U.  S.  C.  68  et  seq.   (1964)  ;  15  U.  S.  C.  70  (1964) 
34Cited  in  the  discussion  of  the  Bureau  of  Textiles  and  Furs  in  Part  Vj\.  of  the 
majority  report. 
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from  the  cases  in  my  sample,  much  of  the  Commission's  enforcement 
activity  under  these  statutes  consists  of  springing  traps  on  the  unwary: 
sellers  are  enjoined  for  failing  to  label  natural  mink  "natural";  for  using 
abbreviations  instead  of  the  full  name;  and  for  other  misdeeds  of  compar- 
able gravity.  My  point,  however,  is  not  that  the  Commission's  enforce- 
ment of  these  curious  laws  (which  it  helped  get  enacted)-^^  is  frequently 
aberrational  but  that  the  policing  of  trademarks  and  quality  standards  is 
a  job  for  sellers  and  their  trade  associations  rather  than  for  the  govern- 
ment. 

Another  group  of  cases  does  not  involve  fraud  or  information  at  all. 
They  are  cases  under  the  Flammable  Fabrics  Act,^^  a  safety  statute, 
curiously  lodged  with  the  FTC,  which  forbids  the  sale  in  interstate 
commerce  of  dangerously  flammable  fabrics.  A  number  of  other  cases 
involve  hard-core  fraud  where,  if  the  allegations  of  the  complaint  be 
believed,  the  number  and  blatancy  of  the  misrepresentations,  combined 
with  the  evasive  character  of  the  respondent's  operations,  indicate  the 
kind  of  malice  or  wilfulness  (in  the  legal  sense  of  those  terms)  that 
would  justify  criminal  proceedings  under  the  federal  mail-fraud  statute^'' 
or  state  criminal  fraud  laws.^s  These  are  the  freezer-plan,  correspond- 
ence-school, and  other  mail-order  or  door-to-door  frauds  that  have  long 
been  the  staple  of  the  Commission's  fraud  docket.  The  respondents  in 
these  cases  seem  thorough  rogues,  and  I  would  be  atonished  if  the 
feeble  weapons  at  the  Commission's  disposal  had  much  effect  on  them 
beyond  mild  harassment  and  perhaps  inducing  some  to  abandon  inter- 
state commerce  and  prey  on  intrastate  commerce  instead. 

That  leaves  a  bare  handful  of  cases  in  which  Commission  action  may 
have  served  a  useful  purpose,  although  knowledge  of  the  true  facts  might 
lead  one  to  revise  this  estimate,  and  in  only  one  case  is  it  probable  that 
private  legal  remedies  would  be  inadequate.  Thus  we  find  cases  (not 
marked  by  evidence  of  wilfulness)  where  a  seller  falsely  claimed  that  a 
fabric  had  been  imported  from  Italy;  where  the  length  of  a  tape  was 
misrepresented;  and  where  one  brand  of  bread  was  falsely  advertised  as 
lower  in  calories  than  other  breads.  And  these  are  instances  where  cor- 
rective action  against  the  deception  could  probably  be  left  to  competitors. 
There  is,  however,  an  interesting  case  in  which  cheap  jewelry  was  repre- 


35See  e.g.,  Hearings  on  H.  R.  2321  before  a  Subcomm.  of  the  H.  Comm.  on  Inter- 
state and  Foreign  Ckjmmerce,  82d  Cong.,  1st  Sess.  8  (1951) . 

3615  U.  S.  C.  1191  et  seq.  (1964)  . 

3718  U.  S.  C.  1341   (1964). 

38Collected  in  Note,  the  Regulation  of  Advertising,  56  Colum.  L.  Rev.  1018,  1098- 
1111  (1956). 
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sented  as  goldplated,  when  in  fact  a  minute  layer  of  gold  had  been 
applied  by  electrolysis.  At  first  blush,  one  might  think  that  this,  too, 
is  a  case  where  competing  sellers,  sellers  of  real  goldplate,  can  be  relied 
upon  to  correct  the  deception— until  one  remembers  that  the  people  who 
buy  the  cheap  jewelry  in  question  may  not  be  potential  customers  of 
real  goldsmiths. 

In  fiscal  year  1963,  one  is  forced  to  conclude,  the  FTC  bought 
precious  little  consumer  protection  for  the  more  than  $5  million  that  it 
expended  in  the  area  of  fraudulent  and  unfair  marketing  practices,^" 
and  the  many  millions  more  that  it  forced  the  private  sector  to  expend 
in  litigation  and  compliance.  Besides  wasting  a  good  deal  of  money  in 
tilting  at  windmills,  the  Commission  inflicted  additional  social  costs  of 
unknown  magnitude  by  impeding  the  free  marketing  of  cheap  substitute 
products,  including  foreign  products  of  all  kinds,  fiber  substitutes  for 
animal  furs,  costume  jewelry,  and  inexpensive  scents;  by  proscribing 
truthful  designations;  by  harassing  discount  sellers;  and  by  obstructing 
a  fair  market  test  for  products  of  debatable  efficacy. 

Before  leaving  the  subject  of  fraud  and  the  FTC,  I  should  like  to 
say  a  word  about  the  extent  of  deception  in  sales  to  poor  people.  The 
majority  report  of  this  committee  recommends  that  the  FTC  give  more 
emphasis  to  the  protection  of  poor  people  from  fraud.  I  am  far  from 
satisfied  with  the  evidence  that  has  thus  far  been  adduced  to  support 
the  proposition  that  fraud  is  rampant  in  the  urban  slums.  It  consists, 
for  the  most  part,  of  unverified  and  often  incredible  assertions  by  dis- 
satisfied consumers  in  testimony  before  legislative  committees  or  in 
interviews.'**^   Nor  is  it  immediately  clear  why  fraud  should  be  prevalent 


39FTC  1963  Ann.  Rep. 

40See  items  cited  in  section  V.A.  of  the  majority  report.  The  lawyer's  penchant  for 
substituting  anecdotal  for  scientific  evidence  has  been  a  frequent  source  of  blunders. 
A  relevant  case  is  that  of  predatory  pricing.  For  many  years  it  was  believed  that  large 
sellers  would  frequently  sell  below  their  cost  in  order  to  destroy  their  competitors. 
This  belief,  sustained  by  victims'  anecdotes  much  like  those  we  now  read  about  in  the 
fraud  area,  spurred  enactment  of  section  2  of  the  original  Clayton  Act  and  other 
statutes.  In  1958,  a  scholarly  study  of  the  Standard  Oil  Trust  showed  that,  even  before 
section  2  was  enacted,  the  most  notorious  predator  of  them  all  had  not,  in  fact, 
employed  predatory  pricing;  the  study  also  supplied  reasons  why,  as  a  matter  of 
economic  theory,  such  pricing  is  rarely  a  rational  strategy  for  monopolizing.  McGee, 
Predatory  Price  Cutting:  The  Standard  Oil  (N.  J.)  Case,  1  J.  Law  &  Econ.  137  (1958)  . 
This  study  has  never  been  refuted,  and  is  widely  accepted.  See  Turner,  Conglomerate 
Mergers  and  Section  7  of  the  Clayton  Act,  78  Harv.  L.  Rev.  1313,  1339-52  (1965)  .  And 
they  are  corroborated  by  the  extraordinary  paucity  of  cases  over  the  years  in  which 
predatory  pricing  could  plausibly  be  inferred.  Predatory  pricing  is  now  regarded  by 
most  students  of  antitrust  as  very  largely  a  mythical  beast.  The  belief  in  its  reality 
was  based  on  the  same  kind  of  casual,  anecdotal  evidence  now  adduced,  again  without 
good  basis  in  theory,  to  create  belief  in  the  existence  of  a  serious  problem  of  consumer 
fraud. 
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in  sales  to  the  poor.  Since  the  poor  of  any  major  city  represent  in  the 
aggregate  a  substantial  market,  one  would  expect  sellers  to  compete  in 
supplying  true  information  about  products  to  poor  as  to  rich  consumers. 
And  neither  the  reported  profit  rates  of  slum  merchants  nor  the  structure 
of  retail  distribution  and  finance  markets  support  a  hypothesis  of  exploi- 
tation. Still,  I  do  not  deny  the  possibility  that  there  m.ay  be  a  serious 
problem  here.  Perhaps,  as  Anthony  Downs  has  argued  in  another  con- 
text, the  poor  "are  people  who  'fall  into  the  cracks'  between  the  neat 
logical  categories"  of  economic  analysis.^^  Maybe  the  educational  de- 
ficiencies of  poor  people  are  such  that  honest  sellers  find  it  too  costly  to 
educate  them  to  the  product  misrepresentations  of  dishonest  rivals.  At 
all  events,  given  the  state  of  our  knowledge,  it  is  premature  to  unleash 
the  FTC  on  the  problems  of  poor  consumers.  Study  should  precede 
action.  Having  failed  in  so  much  else,  the  FTC  is  not  likely  to  succeed 
in  making  a  dent  in  our  most  intractable  domestic  problem,  that  of 
poverty,  until  it  is  better  understood. 

I  am  also  concerned  lest  a  campaign  of  compelling  greater  disclosure 
of  product  claims  by  slum  merchants  have  results  quite  different  from 
those  intended.  To  repeat  an  earlier  point,  information  is  not  costless.  If 
slum  merchants  are  forced  to  supply  additional  information,  they  will 
raise  their  prices;  in  effect,  the  careful  poor  consumer  will  be  insuring 
his  careless  neighbor  against  the  consequences  of  imprudence.  This 
seems  a  curious  way  to  fight  proverty.*^ 

IV. 

My  colleagues  of  the  majority,  while  fully  conscious  of  the  Commis- 
sion's deficient  performance  of  more  than  50  years,  maintain  a  resolute 
air  of  optimism.  With  better  leadership  and  better  staff,  with  greater 
appropriations,  with  a  renewed  sense  of  dedication,  and  with  wise  direc- 
tion from  committees  such  as  these,  the  Commission,  in  their  view,  can 
still  be  redeemed  for  socially  productive  activities.  I  am  not  so  sanguine. 
The  Commission  has  done  so  badly  continuously  over  so  long  a  period 
of  time  that  it  is  difficult  any  longer  to  regard  its  failings  as  accidental 


4iComments,  in  Issues  in  Urban  Economics  419,  426   (Perloff  &  Wingo  eds.  1968) . 

42Equally  questionable  are  proposals  to  abrogate,  as  unfair,  certain  devices  used  in 
the  financing  of  consumer  purchases,  such  as  the  defense  of  holder  in  due  course.  See, 
e.g.,  Comment,  Consumer  Legislation  and  the  Poor,  76  Yale  L.  J.  745  (1967)  .  Any 
rule  that  makes  it  more  costly  for  merchants  or  finance  companies  to  do  business  with 
poor  people  is  likely  to  raise  the  price  of  products  and  credit  to  them,  and  thereby 
make  it  even  more  difficult  for  them  to  obtain  the  goods  they  want. 
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and  remediable.  It  is  not  as  if  the  deficiencies  in  its  performance  had 
gone  unobserved  until  the  present  committee  began  its  study.  The 
criticisms  and  recommendations  of  this  committee  were  anticipated  by 
the  Hoover  Commission  in  its  1949  report  on  the  FTC^^  {^  such  detail 
as  to  make  the  present  study  little  more  than  an  updating  of  that  report. 
And  25  years  earlier  a  perceptive  study  of  the  FTC  by  Gerard  Henderson 
had  reached  similar  conclusions.^* 

The  failure  of  these  studies  to  have  a  significant  impact  on  the 
Commission's  behavior  is  rooted  in  the  fact  that  they  were  preoccupied, 
as  is  the  present  majority  report,  with  management  efficiency.  It  is 
tempting  to  ascribe  the  deficiencies  in  the  Commission's  performance 
to  mismanagement,  and  hence  to  focus  on  leadership,  personnel,  organ- 
ization, planning,  and  other  managerial  concerns.  But  it  is  doubtful 
that  mismanagement  is  more  than  a  symptom  of  the  agency's  underlying 
problems.  Two  of  these  problems  that  have  already  been  touched  on 
in  these  pages  are  the  unsoundness  of  the  assumptions  that  underlie  most 
of  the  Commission's  activities  and  the  remoteness  of  the  Commission 
from  Presidential  interest  and  support.  The  proposition  that  supplies 
the  Commission  with  its  raison  d'etre— that  the  administrative  process 
has  a  constructive  role  to  play  in  supplementing  judicial  and  market 
remedies  against  restraints  of  trade  and  deceptive  practices— is  highly 
questionable.  Even  if  the  conceptual  foundations  of  the  Federal  Trade 
Commission  were  stronger  than  they  are,  the  Commission  would  still 
suffer  greatly  from  its  isolation  from  the  President.  The  consumer 
interest  has  always  been  poorly  represented  in  Congress  in  comparison 
with  organized  interest  groups.  Dependent  on  Congress  to  a  degree  that 
no  Attorney  General  is,  the  Commission  is  naturally  influenced  by  the 
parochial  interests  of  powerful  Congressmen.  And  Presidents  have 
deemed  it  statesmanlike  to  conciliate  these  Congressmen  on  appointment, 
staffing,  and  other  matters  relating  to  the  Commission  as  a  means  of 
enlisting  their  support  for  legislation  more  central  to  the  Administra- 
tion's program.  Exhortations  by  this  committee  are  unlikely  to  change 
these  stubborn  facts  of  political  life. 

Another  inherent  limitation  of  the  FTC  arises  from  the  structure 
of  incentives  operating  on  the  members  and  staff  of  the  Commission. 
Fundamentally,  the  problem  is  that  the  output  of  a  regulatory  agency, 
unlike  the  output  of  a  private  firm,  is  not  sold  in  any  market,  and,  not 

43Commission  on  Organization  of  the  Executive  Branch  of  the  Government.  Task 
Force  on  Regulatory  Commissions,  Appendix  N,  p.  1^.4  (lyw)  . 
44Henderson,  supra  note  4,  ch.  VI. 
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being  sold,  cannot  be  priced.  As  a  result,  regulators  lack  objective  cri- 
teria against  which  to  measure  the  effectiveness  with  which  they  pursue 
the  goals  of  regulation.  The  absence  of  such  criteria  makes  it  difficult 
to  design  a  system  of  rewards  for  success  and  punishments  for  failure 
that  would  align  the  regulators'  personal  interests  with  the  social  in- 
terest in  effective  regulation.  Unlike  businessmen,  whose  social  product 
is  measured  with  reasonable  precision  by  profit-and-loss  statements,  or 
professionals,  whose  performance  can  usually  be  measured  with  tolerable 
accuracy  by  reference  to  widely  accepted  professional  standards,  regu- 
lators' performance  cannot  be  well  evaluated,  any  they  are  in  conse- 
quence left  with  considerable  latitude  to  substitute  their  personal  goals 
for  the  social  goals  of  regulation.*^ 

This  analysis  has  implications  that  go  far  beyond  the  problems  of  the 
FTC.  Its  relevance  here  is  in  reminding  that  the  personal  goals  of 
FTC  members  and  staff  (power  is  shared  between  these  groups,  not 
concentrated  wholly  in  the  hands  of  the  commissioners)  influence  the 
character  and  direction  of  the  Commission's  activity.  It  has  been 
proposed  as  a  reasonable  hypothesis  that  regulators  motivated  by 
self-interest  act  so  as  (a)  to  retain  their  jobs  and  (b)  to  obtain  greater 
appropriations  for  their  agency  as  a  way  of  augmenting  personal  power 
(and  frequently  remuneration  as  well).*^  This  assumption  seems  reason- 
able as  to  those  commissioners  who  seek  reappointment  and  those  mem- 
bers of  the  staff  who  make  a  career  of  government  service.  The  path 
of  self-interest  for  such  individuals  would  appear  to  lie  through  con- 
ciliation of  well  organized  economic  interests  and  influential  Congress- 
men—foci of  political  power.  Zealous  pursuit  of  the  consumer  interest 
offers  few  dividends  besides  unquiet. 

Not  every  commissioner  or  staff  member  makes  a  career  of  govern- 
ment service,  however.  Among  the  14  FTC  commissioners  appointed 
since  1949  who  are  not  present  incumbents,  the  average  tenure  was  only 
4  years,  less  than  a  full  term  (7  years).  The  majority  of  these  commis- 
sioners left  the  agency  to  join  private  law  firms.  The  turnover  among 
staff  is  also  high,  and  most  of  those  who  leave  enter  the  private  practice 
of  law  too.  A  commissioner  concerned  with  his  future  success  at  the 
bar  will  have  no  greater  incentive  to  promote  the  consumer  interest 
fearlessly  and  impartially  than  one  whose  guiding  principles  are  job 
retention  and  agency  aggrandizement.    He  will  receive  no  bonus  upon 

45Cf.    Downs.    Inside    Bureaucracy     (1966)  ;    Stigler.    The    Regulation    of   Industry 
(April  10,  1969,  unpublished)  . 
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entry  (or  reentry)  into  private  practice  for  the  vigorous  championing 
of  the  consumer  interest.  The  gratitude  of  consumers-indulging  the 
improbable  assumption  that  such  a  thing  exists-cannot  be  translated 
into  a  larger  practice.  On  the  other  hand,  the  enmity  of  the  organized 
economic  interests,  the  trade  associations  and  trade  unions,  that  a 
zealous  pursuit  of  consumer  interests  would  engender  may  do  him  some 
later  harm,  while  making  his  tenure  with  the  Commission  more  tense 
and  demanding  than  would  otherwise  be  the  case.  Exceptional  people 
may  rise  to  the  challenge  but  they  are  unlikely  ever  to  constitute  a  sizeable 
fraction  of  commissioners. 

The  picture  is  much  the  same  with  regard  to  those  members  of  the 
staff  who  do  not  intend  to  make  the  Commission  a  career.  The  principal 
attraction  of  government  service  to  lawyers  who  wish  to  use  it  as  a 
steppingstone  to  private  practice  lies  in  the  opportunities  it  affords  to 
gain  trial  experience  of  an  amount  and  at  a  level  of  responsibility  usually 
denied  young  men  in  private  firms.  (Thus,  it  is  reported  that  the  recent 
reduction  in  the  level  of  the  FTC's  litigation  activity  has  made  it 
difficult  for  the  Commission  to  recruit  good  young  lawyers.)  The  value 
of  their  trial  experience  to  future  employers  is  unaffected  by  whether 
the  cases  tried  promote  or  impair  the  welfare  of  society.  It  is  the  ex- 
perience of  trying  cases,  the  more  the  better,  not  the  social  payoff  from 
the  litigation,  that  improves  the  professional  skills  and  earnings  pros- 
pects of  government  lawyers. 

Given  the  absence  of  any  mechanism  for  effectively  conforming  the 
private  interests  of  FTC  personnel  to '  the  social  interest  in  consumer 
protection,  it  is  hardly  surprising  that  over  the  years  the  FTC  has 
devoted  its  principal  efforts  to  bringing  cases  that,  if  our  sample  is  at 
all  representative,  do  not  promote  any  coherent  public  policy,  at -the 
behest  of  corporations,  trade  associations,  and  trade  unions  whose  moti- 
vation is  at  best  to  shift  the  costs  of  their  private  litigation  to  the  tax- 
payer and  at  worst  to  harass  competitors.  By  taking  the  part  of  well 
organized  economic  pressure  groups,  representing  established  firms  and 
their  employees,  rather  than  of  new  entrants,  foreigners,  and  the  unor- 
ganized, largely  silent  consumer,  the  FTC  commissioners  and  staff  have 
minimized  the  friction  and  work  that  a  genuine  dedication  to  consumer 
interests  would  have  entailed.  By  concentrating  on  trivial  fraud  cases, 
the  Commission  and  its  staff  have  created  the  illusion  of  tangible  results, 
while  minimizing  controversy.  And  by  concentrating  its  antitrust  activ- 
ities not  in  monopolistic  or  oligopolistic  industries,  but  in  the  most 
competitive  industries  in  the  American  economy,  such  as  food,  textile. 
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and  retail  and  wholesale  distribution,  and  by  applying  antitrust  prin- 
ciples to  shield  powerful  organized  economic  blocs  in  those  industries 
(such  as  food  brokers  and  retail  gasoline  dealers)  from  the  competitive 
gale,  the  Commission  has  curried  favor  with  the  groups  whose  power 
to  affect  the  fortunes  of  Commission  personnel  is  greatest. 

V. 

The  alternative  to  a  trade  commission  is  greater  reliance  on  market 
processes  and  on  the  system  of  judicial  rights  and  remedies  that  provides 
the  framework  of  transactions  in  the  market.  A  comparison  of  these  al- 
ternative institutional  arrangements  reveals  some  interesting  contrasts 
between  courts  and  the  Commission.  One  is  in  regard  to  capacity  for 
modernization  and  reform.  During  the  more  than  50  years  that  the 
FTC  has  been  adrift  in  its  backwater,  enormous  strides  in  reducing  the 
cost  and  increasing  the  efficacy  of  judicial  processes  have  been  made. 
Judicial  procedure  has  been  radically  simplified;  small  claims  courts 
have  been  created;  new  rights  of  action  have  been  declared— recently,  at 
the  state  level,  in  one  of  the  areas,  protection  against  fraud,  where  the 
FTC  has  been  floundering;  and  Neighborhood  Legal  Services  have  been 
created  to  assure  meaningful  legal  remedies  for  poor  people.  One  can 
criticize  some  of  these  changes,  and  certainly  much  remains  to  be  done. 
In  particular,  it  is  shocking  that  successful  litigants  are  generally  unable 
to  recover  their  legal  expenses  from  the  losing  party.  But  the  crucial 
fact  is  that  the  updating  of  the  judicial  process  appears  to  be  proceeding 
more  rapidly  than  the  reform  of  the  administrative  process. 

A  second  source  of  strength  in  the  judicial  process  is  the  prestige  that 
judges  enjoy  in  our  society.  It  is  significant  that  judicial  appointment  is 
normally  a  terminal  appointment,  not  a  steppingstone.  In  the  federal 
court  system,  certainly,  it  is  rare  for  judges  to  leave  the  bench  for  private 
practice.  I  do  not  mean  to  imply  that  members  of  administrative  agencies 
should  be  given  life  tenure.  Considering  the  caliber  of  the  appointees, 
which  I  do  not  think  would  be  materially  improved  by  such  a  system,  the 
results  would  be  disastrous.  For  reasons  apparently  deeply  rooted  in  the 
attitudes  of  lawyers,  it  is  impossible  to  attract  many  first-rate  people  to  a 
lifetime  career  as  a  member  of  an  administrative  agency.  Until  those 
attitudes  change,  life  tenure  for  agency  members  is  out  of  the  question, 
and  judicial  enforcement  of  rules  against  fraud  will  continue  to  have  this 
marked  advantage  over  administrative:  in  striving  to  establish  a  proper 
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balance  between  the  rights  of  sellers  and  consumers,  judges,  with  rare 
exceptions,  are  not  going  to  be  influenced  by  considrations  of  the  impact 
of  their  decision  upon  a  future  career  at  the  bar. 

It  is  time  to  sum  up.  In  the  real  world,  a  choice  among  possible  insti- 
tutional arrangements  for  dealing  with  social  problems  is  a  choice  among 
highly  imperfect  alternatives.  A  free  market  backed  up  by  private 
judicial  remedies  will  not  eliminate  all  frauds,  nor  will  the  Antitrust 
Division  acting  through  the  courts  eliminate  all  restraints  of  trade.  It 
does  not  follow  that  the  administrative  process  should  be  used  as  an 
alternative  or  supplement  to  these  approaches. 

Since  many  of  the  basic  goals  and  policies  of  the  institution  seem  to 
me  misconceived,  I  cannot  regard  proposals  for  improvements  in  its  opera- 
tional efficiency  without  mixed  feelings.  On  the  other  hand,  I  do  not 
believe  that  a  proposal  for  abolition  of  the  FTC  can  be  justified  on  the 
basis  of  the  kind  of  evidence  that  I  have  been  able  to  assemble  for  the 
purposes  of   this   statement.    I   would  propose,   however,    a   policy  of 

(a)  freezing  the  Commission's  appropriations  at  their  present  level  and 

(b)  withholding  from  it  any  new  responsibilities.  It  is  scandalous  to 
allow  so  dubious  an  enterprise  to  continue  to  wax  in  size  and  power.  The 
procedure  that  I  suggest  would  at  least  force  the  agency  and  its  supporters 
to  attempt  to  justify  its  existence  and  actions.  If  no  justification  were 
forthcoming,  the  freeze  would  be  maintained  and  the  forces  of  inflation 
and  economic  growth  would  gradually  effect  a  practical  repeal  of  the 
regulatory  scheme. 
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